Lowell Berr, Plaeintiff,
TS In Circuit Court of Baldwin County, Ale,
Cocz-Cola Bofttling Company,

Defendant,.

Comes The pl=intiff asnd 2mends his compleint heretofore filed in this
case to rezd as follows, to-wib:-
e e - Count Qe e P |
The Ela:e.nt:.ff Lowell Barr, elalms of the defendsnt, The Coecs~Cols Bottling
Company One Thousand Dollars for thet om to-witi- Februsry 15 1937 plain-
tiff bought =2 Dbottle of cocu-cola, which h2d been menufsetured =nd bo’ct}.ed P
el ,

by defendant =t uhe plent in Wobile, Alabq,mp,z ,nd,- thet defend=mt fil%

strivuted and  delivered

deliver s=nd distribute or c=zused ¢ be

sgid botitle of coca-cola in Bay Minette, Bsldwin County, ilabaoma,

That on the 2above sgid dshe piaim‘ciff bought of one of +the deslers in
Bey Minetie, ilebama, one M. D. Orem, & bottle of coca-cola coniaining =
fly, which s=id bottle of coce~cols had been previously menufsctured snd

bottled et the plent of defemdent in hobﬂ.e A ﬂb!‘*?., 2nd by s2id defend-

ent through servsnis snd employees, f 1 =and distributed in

n .
Bay Hinette, Baldwin County, Alabame <to ome M. D. Orem, snd by said
Crem sold 1o plaintiff as ae.ut‘creséz‘.ﬁ.r

Thet plaintiff after drinking nesrly =11 the contents of ssid botile of

coca-CcoLky, dlsco g £ y in s=54d boti 2s % roxim:te
drinking saoid coc 01 2id bothle, Whlch hed eenBso d, delfw

or distributed or dnr -f
/‘\

§ be scld, delivered or distributed by defendsnt
in Bzldwin County, Alabsmsa, becsme gre=atly nsusested, rendered sick and was
unzble Yo work for some time, =ri his heslth was gre=tly impsired, could

:not es.at i‘o:c several cla:y‘s pnﬁ su:t‘fered grent physical ana mentsrl p'z:l.n and

anguz.sh all t0 his dsm=ge in the sum of one thoasana do}l,_xs :Eor w‘ .,

he 'b:‘mgs this saiby prbrin 2 9/

/




Count Two, _ _
The plointiff claims of the defendsnt, the Coca~Colz Bottling Compeny the
sum of One Thousand Dollars for thet the defemdsnt by snd through servants,
employees =md or operstors of the bottling plent of defend=nt, seting in

the line =md scope of their employment, negligently allowed = f£1y to gt
into one of the bottles of cocs~cola, msnufectured ond bottled by defendent
.ond  thet prlor to Be Februsry 15, 1937, deferdsnt \so d, deli ered or 6.3.3-

tributed o:rj causea to ". sold, delivered or dlstrlf'butea. =) bottle of coco~

cola containing =2 fly to one I, D. Orem, = cocz-colzs desler in Bay Hinette
Baldwin County, Alnbomse.
That on to-wit:- Februsry 15, 1937, plsintiff bought of said M. D. Orem

in Bay Hdinette, Baldwin County, Alabama, = ottlz%gf cocs~cola containing
w f

s fly, wbic?aid bottle of cecea-cols Was)\sola, delivered and distributed
ox}\ca- ‘d toYbe sold, delivered snd distributed by defendsmt, The Cocs-Cols
Bottling Compeny, +o i, D. Orem, Va desler in cocsg-colz in Bsy Minette,

Baldwin County, Alzbome.

-

That plnint:.ff after purchesing s=2id bottle of coca—-cola 25 eforessid,

drsnk most of the llqu:r.d. before ke diseoy red 1;' F1R, W
coca~cola, and as a proximste resu.l*b rin.k:mg =t he coce~Cola’ conleining

/
s2id fly =28 zgforessid, which s2id bottle of coce-colz hed previously been

mongfocinred and bottled in the plant of defendent in Mobile, Alsbames, and
Zord, ¢ ¥livered ond  distributed er cazu_sgd %o be sold, delivered ovd dis-

4

tributed in Baldwin County, Alsbema by defendsnt, the Coce-Cola Bottling

Compeny, plaintiff was gre=ztly nsusested, rendered very ill, his health

gre=tly impsired sndi he Was caonsed great physigs.l snd mental pnifi ond =n-
guish, lost considersble +time from his work, wess not =ble to eat for some
time on sccount of sickness comsed by drinking s=id Dboftle of coca-colz

contaoining - the £1y. -as afore sald, a1l to h:.s o.,,mage in the s2id suom /f B
One iL‘3:1011331'1& Dollars. M ]




Comnt Three.
Elaintiff elegims of the defendsnt, the Coca—-Cola Bottling Compmy the sum
of One Thousand Dollaerg for that defendsnt the Coce-Cols Bottling Compeny
wilfully, wentonly sand in‘cen‘bionaily sold, delivered =nd distribulted or
censed %o be so0ld, delivered =nd distributed in Bay Minette, Beldwin

County, ilsbeme %o IW. D. Orem, = coca-cole desler in Bay iinette, ile-
bema, 2 bottle of cocacola comiaining = fly, which szid bottle of coca-
cola had previously been m=nufsctured and bottled by the defendmt, The
Coca=Cola Bottling Compsny, =t the plant in Mobile, Alsbama=, =md sold

and delivered ad distributed or cemsed to be sold, delivered =pd distrib- .
uted by the Coce-lola Botitling Compeny, the defendamt in Bay Minette,
Balﬂwm County, Alsbsme. Thet by proper diligence =nd inspection, _aefen(?‘.ent
could haw discoversed and detected said fly in the botitle of coce~colz.

Thet pleintiff wes induced to buy =nd did buy = bottle of coecs-cola =s
aforeseid 2and drenk most of it before he discovered the fly in seid _
bottle of coce~cole sold by the Coca-Cola Bottling Compeny, =s sforessid.
negligent a=cts of defend=nt, employees end or operators =cting in the

1ine' eﬁd éeépe of their authority in failing to inspect, supervise ond
exsmine ssid coces-cols bottle to detect the seid fly =pd in selling,
delivering and distributing or ceousing to be sold, delivered =znd or dise
tributed in Baldwin County, Alsbame sszid botile of coca- cols bought by
pleintbiff from 2 desler in Bay Minetfte =2rnd so0ld to s2id desler by The

Coca Cols Bottling Compery, the defendamt, =rd plaintiff, ofter buying

snid botfle of coce-cola 28 aforesaid, drank most of the 1liguid before

he discovered the Ifly, =nd =28 = proximeie result thereof, plaintiff wes
rendsred i11, bis heslth grestly impsired, he could mot est for seversl
dey‘é, Was un-;,ble *'b'o work for some time and he suffered much physicsl p=in

and mental anguish, =11 o his dsmage in the s2id sum of One thousgnd

Dollers. *MMM

Attorney for Plainviff,
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Iowell Barr, Pleintiff,
Ve
Coea~Yole Bottling Compsany,
Defendants.
Brief of plaintiff as to right of pleintiff to sune in Bsidwin VYounty, Als.

pra— —— g . Sl S s ok, ek g .

The oquestion is as to whether the canse of =ction =rose in Mobilg_, __ Alsbema

“or in Baldwin County, iia"bama...

Seetion 10467 code 1983, provide that the defendsnt may be sued in the comn -
ty of the residence of the defendsnt or in the county in which the =c¢t or
omission complsined of may heve been done or mey h=zve occurred.

In Forbes vs. Rogers, &8 Southern psge 843 it is held that the =ction
wes In tort =nd could be brought either in the county where defenfent resid-
ed or where the tort wes commitied,

In Words emd Phresses Vol. 2 p=ges 1015 et. seq., there is discussed fully
whet constitutes = cause of =scition, ss follows:- " 4 cause of seiion mey be
seid to consist of the right belonging to the plzintiff znd some wromgful
set or omissiom done by the defeﬁd_ant by which thet right hss been violsted.
"The elements of = cause of sction are,”™ First, the bresech of duty owmg —
by one persomn to smother; second, the damages resulting to the other from
the bresch, ™ The commission or omission of =n =2¢t by the defendent, and
demage o the pl=intiff in conseqguence thereof must unite Ho give = good
canse of ac'bion.-."" There must be =2 duty =nd bresch of it.™ "Cause of sction

s used in statt;.‘bes fixing the jurisdicftion of couris a.ecéré.ing to where
the couse of sction arose mesns thet which ereates the necesssity for bring-
ing the =action.™

In 89 Souih. psge 64, 1T is s214,"It hes been observed thet.the real groung

R .

0f 1i=2bility of 'the seller to =1 ultimste consumer :LS more properly speak-

ing, = duty one owes 'to the pubiic not To put ocut srticles to be sold upon
The merkets for use injurious in their nature, of which the general public

have no mesns of inspection to protect themselves,” 24 R.G. L. Sec. 806
P2ge 514 ond obher csses. In thet same ease, it is s=1d, "The duty no%
negligently to injure is due by the menufascturer, in 2 ense of ike particuld
choracter of the one under considerstion, not merely to the dealer %o whonm

he sells bhis product, but to the genersl publie for
tended.

Whom his Weares ore in-




% .
One of the leoding bottling cases is thet of Whistle Bottling &=mes Co, vs
Segrson, smd o careful resding of this eose shows thnt the real couse of
action is not in the msnufecture of the beversge but in the vlecing on the
/‘marke‘b such beverages not fit for consumpsion =nd deleterious %o heslth of
the public, =98 South. page 657, 89 South. page 64.
In 116 South. page 1147 2and 118 South 498-9, it is stated that @"The pres~

- s k.
ence of foreign matter deleterious Ho0 heslth sezled up in = bo utle of soft

dr:.ng is evz.dence of negllszence.

. The csase of Macrum vs. Secur:.ty Prust & Savlngs Co, 129 Son.tn page T4, dls-

P S R~
‘“ s T T Tt g A I = s

cusses fully =md very ably all phoses of s11 these tort coses arf “eites the

‘‘‘‘‘‘‘‘‘‘‘‘

bottlig cases here’sqa.ore mentioned. To discuss uhiS ezse fully would meke
this brief too long, but will ask st your Honor will resd this case core-
fally in commection with the other cases cited in this brief ond you will

clesrly see the relstion of the parties, the duty of the seller =and the

whei'e. the injury occurred etc. _

In the ecase of Als. Great Southern R. Go. vse Carroll, 1ith. South 803,

W
while it is = czse of suit in one stete fo¥X Injury in snotker, I think

it is pertinent in this cese, In ‘hh:.s case gt is sm.d 'bhnt the fsac‘t t}:p'b The
negligence which p*oduced the casuel‘by tronspired in Alsboma will not i=ke
the cose out of the gemersl rule. It is further ssid, "It is a=dmitted or at
Lecst can not be denied thet negligence of duty unproductive of dommifying
results will not =anthorize or support a recovery.™ The fzet, which crested
the right to sus,~ the injury- without which confessedly no sction would
lie =nywhere, trsnspired in the stete of Mississippi. It was in thet State,
there fore, necessarielly that the couse of =zction, if =ny, =rose.”

This _case' is also cited in 138 South. 415, ~nd 126 South 597, Miss case.

———

In a1l the bottling cases citmlaintiff md defendsnt lived in the
seme county =nd the question of jurisdietion 4id not arise.
-In the Forbss vs, Rogers - ¢zse, the plaintiff =nd defendomt lived in dif-
ferent counties.

, Argument,
Can it be shown thot the mgury t0 plointiff wos coused by the negligence

of defendsants in Mobile, Al=bsms or by the negligence of defendents in plac~
the soft drink contsining the fly upon the market in Baidwin County?

There wegs no damifying result or injury to pleintiff by the msnofacturs br
bottling in Mobile, for if defendsnts had menufsctured and bottled foreign
metber in every bottle of the liquid in Mobile, but never sold same L O




3

oT put some on the merket in Baldwin County, it would not heve d=mazed
Pleintiff in s=ny way. In other words, it is the ssle in Beldwin County
2nd not the manufacture or bottling in Hobile thet injured plsintifr,

48 2 motter of feet, the allegation 28 1o defendants being » menufeet-
urer or bottler in Nobile is not Hnecessary, =5 this is no part of the
cause of ection, but merely showing the business of Pleintiff, «nd if
defendmts whether they bottled the 1liquid or not, sold s=ame in Beldwin
Cou.n‘ty and thereby m;ured Pleintiff, +they wozld be lisbls = the c¢ange

of aet:.on Woulﬁ lie in that county where the Ssle Was mode ond pleintifs
was injurede~~ 11 South Page 803.

Teking the case of 11 Somth P=ge 803 as spplicable to counties inste=d of
states, =nd quoting from this decision, ™ The fact which crestpd the
right to sue-the injury- trongpired in Baldwin Comnty.™ Tt was in thet
county, therefore, necessarily thot the canse of action artse,”

By = careful considerstion emd rezding of the coses cited in +this brief,
we feel sure you will find thot the injury to plaintiff end the domify-
ing resulis to plsintiff were csmnsed by the selling and vlacing on the
market in Baldwin County of the beverage complaineg of and not the neg-
llgence in manufncturmg or bottling same in Mobile, Alsbams, and thet
conseguently the cause of sction for selling, distributing and delivering
s=2id product inm Baldwin County causéd the injury, =nd thet the csnse of
aetion srose in Bsl dwin County =nd thet thls court has jurisdiction in
This cause. .r;%;%,\.;.a?\.--__- ........E?.%,---..----..

Attorney for plasintiff,




OF ALABAMA

F. W. HARE, JUDGE

J .
@- TWENTY-FIRST JUDICIAL CIRCUIT

R. L. JONES, CIRGHIT SOLIGITOR
. M. R. FARISH, COURT REPORTCR
MONROEVILLE, ALABAMA

August 30th, 1987,

Pessrs Smith & Johnson,
Hobilm, Ala.
Gentlemens:~ Attention ¥r., P. C. Pounbaine.

Rarr VS. Cocs=Gols RBotiling (0.

L : I-bheve.junat finished reading ﬁrxe¢s o1 FOUL yiea xn
abetement in the shove case.

As pointed out in your very able urlef ir. Hawxins
.se@ms t0 have glected to sue for the tort 0* q’Stflh“”¢ﬂo'uETnOlﬁn
- -mome beversges rather thenm the mepufscture of unﬁholesome bever-
2268e {?ncuestzonable the tori of 236511@632’?1 manufzciure 88 COD~
mitted in liobile, but this he seems 1o waive and fo rely upon the
wrongful istribution in Baldwin Counitye.

. While the compleint mey be demuerreble, I construe the
ﬂ?avemeﬁ o be the Wronwful distribution of the beverzge snd nos
S4s negiigent manufscture. This mexes his sass mors difficull to
maintain for the resson thet he cannot rely uwpon t he doctrine of

-'res ings loguiter, end plsces ths Duxrden upon him of coming forwsrd
TEh evidence o the gffect that the defendanis knew, or should
iuaave imown, oFf taﬁ existance of the fiy in the boﬁtl@‘ but, if he

" phooses to tzekle the more difficult horn of the diismne thatts
nig maineSs.

S Yone of the xile wes sent me excent the smended COMm
Waalﬂt but I presume the cumestion of the su*?lclﬁncv of your pleas
arose on deruTreT. I hold the piess bade Do not know whether

----- T Tt Here Wil ke further plesding or niot,=<presume thare Will DPEww,
.80 camot heve the case. markma a% 1asua wtil keesring “uraher from iy
FOTia :

Am sending 4r. Hawkins 2 copy of this leittezm.
legerds,

fours vmzy truly,

e




Complai
Lowell Bzrr, Plsintiff,
' vsﬂ
ot oL In Ci
Coca- 28%%ling Company, ~
a2 Corporation, Deferdaent,

Count One.

The rleintiff, Lowell Berr, claims of
? 2

Cre  Trougend Dellars, for thet on to

bougkt = bottle of cocaz-cols, which

S e e T

nt.

the defemdent, Coca-Cphiz Bettling Co.
-wit. = Februsry 15, 1937, pleintiff

hed been DPottled by defendent =t its

plent in Moblle, Alsbems and sold to ome of its deslers at Bay Minette,

Alabgns. Thet plaintiff ofter drinking nesrly =211 6f the contents 6F ssaid
bottle discoversd a fly irn gzid.bobtle.

The plaintiff a5 the proximste result of drinking so:d s2id cocs-colsz oud of
szid Dottle became grestly nousected, rendered siek =pd wWas uaadble to

work for some time, =nd bis hezlth wes greeily impsired, he saffered great
phycical end mentsl pain smd  snguish, =11 ¢ his damaze in The som of

One thousend dollars, as sforeseid.

Count Two. |

The pleintiff claims of the defendant the sum of One ?hcusané dollars for k
that the defendant by and through its servan’ts, emplcyses snd or operators
of the Dhottling plant of defendent, acting in tke line ard scope of their
erxployment, negiigently allowed = fiy‘tc get into one of the bottlss of coca-
colz, bottled by defemdant, -nd thet om to-wit.®~ Felrusry 15, 1987, plaintiff
bought g bottile of.coegreela bottled by defendent, ite servents or employees
acting ir the line ard scope of their .

tozgekzintecenegzofztbezairiuszafzeasezaat

nepetrictzbyzéefendnet snd ccntaini%égw

2 f1y, =nd plsintiff drenk most of the iiguid in said botile before he dis-
éovered 2 f1y, sand as = proximste resuli of drinking'ﬁhe coca-cola contsin-
.ing“égid fly; pleintiff was gregtlj nauseaféd, reﬁaeréd réick, 2né"Eis'hé£1fﬂ
greatly impsired, he was caused grezst mentzsl s=nd phys;calkpaiﬁ smd suffering ]
znd sasnguish, csused tgﬁ%se censiderable time from his work,
- é .

to eat for several dsys om sccount of
in ssid bottle of coca~cols, =211 to h
and dollars.

Count Three,

is

Plaintiff clzims of the defendemt the sum of Cne thousend dollars for that
defendent wilfully, wantonly end intentionslly placed or sllowed %5 %o be

e




-

& put or vlaced a fly intc one of the bottles of coen-ccla , bottlied by

d€endant 2%t i%s plemt in Hobile, Alabams, either before or after being
1

§

floced in the bottle. And that plaintiff bought = bottle of ssid cocz-cola
0B To~Wit.:~ Februsry 15, 19
wenk cocs-cola out of seid boitle, and sos 2 prozimate result of the wiﬁ&al@ﬁ
wenton and intentionsl negligsrce of defendant =nd or its servanis, employees—
or operators, scting in the line snd scope of their suthority, plaintiff

wes rendered iil, his heslth greatly impsired, ke could mo?l sat for several

deys, he was unsble to work for some time and he suffered much physical
and mentsl psif  end@ a=nguish, 211 to kis domage in the said sum of $1000
for which he  Dbrings this suit.

:_E/.fzié&f/!“;_ '?:'l;:"—* e e e e m

Attorney Tor Plaintiff,




MOQORE PRINTING CO.. BAY MANETTE, ALA,

SUMMONS AND,COMPLAINT }

THE _STAW,

Baldwin-County.

B

CIRCUIT COURT

To Any Sheriff of the State of Alabama :

‘You are hereby commanded to SUMMON . oo lie .ot et e emcme commmm oot e m e mmm e

...Coga=Cole_ Bottling lompszy, 2. Corxparation . ............

o cmmeiecene e oo B8 L Defendant .. by .o Lomell Rexe Lol

e emeliciewiienelolollZlllolllol. Lililll....Plaintiff ...

g Withessniy hand this._._.4%k .___.day of.. JMerelh . T193.% .

COMPLAINT

R i i T i T s T S -

e e e e e mae m e e nmm e = PLAIDEE VETSUS o e e e e e mm——————

“The Plaintiff claims of the Defendant - . oo o e e e e e et

e e emm————— e n —— e e e e e e e e e e e Dollars, due by

Plaintiff’s Attorney.

T ey ": i - rg
Maren &, 1937
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Compieint,

In Circuit Court of Bsldwin County..

plant in Hobile, Alebeme omd c01d %o ome of ite deeiers qt Bay mlnette

Alsbame, That plaintiff ofter drinking nesrly »11 of the contenis of seid

bottle di scove*en 2 fly in said botile.

The pleintiff =g the proximnte result
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Hy

s~id TDbottle becsme grestly nsuse-ted, rendered sick =nd wass un=ble to
work for some bime, en@ his heplth was grestly impeired, he suffered greot
physical sand mental paoin smd  senguish, =2l1l 1o his damege in the som of |
One thousand dollsrs, as aforessid.

Ceunt Twoa AU L
'éﬁerplﬁintifftci;iméHS%“the defendsntSthe sum of One thousmmd &ollers for
that the defe dentSby and through =s-~sefvante, emrloyees a2nd or operators

£ the _b ottling plamt of defendants scting in the line "ani scope cof their
employment, negligensly =sllowed n 1y o get into one of the bottles of coca~-
eoln, bottled by defendsnt,5 ond that on to-wit, - Fedbruary 15, 1987, plointiff
bought é bottle of coce-cols bobttled by defend-nhtS s servents or emrlcyees
~cting in the line eond score of their employment, zmeskiveeiiT—iiewedrexy
tezgetzintozanezeizthczeaiticezefzetenseaivziobtbatzhyzdeferdnnt -nd contoini%;L-
2 fly, end plaintiff drerk most of the liocuid in said votile before hé dig~-

covered n fly, srd es = proximate feqalu ox drzng;nz the coc

o —_— S

“irgsaid fly, plﬁlﬂﬁ*ff wés vreath ﬂéﬂ ed rcnﬂo;ed sick, wr& hlS heslth

ﬁ-"clh con*o*n~r~m

J9

grestly impsired, ke was csused greaﬁ mentsl snd physicsi pain snd znfferin
and eonguish, caused tﬁ&ose consiéerabie time from his work, =nd not =dlie
o eat for several dsys on scecount of xziewwss whkewesmx sickness by the fiy
in said bottie of COCG-OOL?, 211 to his demnge in the sa2id sum of One thouse-
~nd dollars.
Count Three. _
Plaintiff claims of the defendsntdthe sum of One thoussnd dollerstof“fﬁét

defendant wilfully, waentonly =nd intentionslly pleced or silowed To %o be.

- s .




Trge TE0.

' nced in the botile. And thet oleintif? bought = boiile of gel

f tha *ﬁ%alﬁk

i
;= 5ot e 3 i < Z - — %
wenton ond intentioxal neglifents 03 ofendnntS ~od or 8 servents, emnlayeexf

wes Tendsred 111, hiz heelih grantiy impeired, he could not geat for sevaral
Gmye, he-wod mmodle te werk for moeme time and  he suflered muca paysicnal .

and meﬁtcl naid nd  sugnigh, Ll to hisg drmege i ths soié  sum of £1000

T

for wnich

~

Luorney £or




SUMMONS AND COMPLAINT
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SUMMONS AND COMPLAINT
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THE STATE OF ALABAMA,) ~o =~

¥a.
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TLOWELL BARR,
Plaintiff, IN THEE CIRCUIT COURT OF
versus BATDWIN COUNTY, ALABANA

COGA-COL.A BOTTLING COMPANY,
a corporatvion,

AT LAW

N P Y N N S N S e Mt

Defendant.

COME We De Bellingrath and HMrs. We De Bellingrath,
separately and severally, and individually and doing business
under the firm name and style of Coca=Uola Botiling Company,
snd appear solely and specially for the purpose as herein se%t
out, and that purpose only, and for no other purpose, and
not submitiing to the jurisdiction of the court, and show
unto the Court as follows:

That they are doing business individually under
the firm name and style of Coca-Cola Botiling Company and

:opefate seid business in Mobile, Alabamae

The sald We De Bellingrath and lrse. We De Bellingrath
suggest to the Court that Coca~Cola Bottling Company is notv a
corporation, and is not a legal entity; WHEREFOKE, they pray
thet this action be abateds All of which they are ready to
verify and will ever pray, etce.

We Ds BELLINGRATE
MRS, We Do BELLINGRATE

BYWO‘M

T heir Artorneys

STATE OF ATABAVA | )
COUNTY OF MOBILE )

Before nme, th;gfiig;%igned authority, personally
appeared o O, T , who, upon being first
duly sworn, deposes and says tkat he is employed by We De Bellilng-
rath and Mrse W. D. Bellingrath, individuals doing business under
the fir@fngiviz? style of Goca=Cola Bottling Company, and that

eee..  he is Tt ot e comyer—OF the said Coca-Cola Bottling

o2 Compeny, in Mobile, Mobild County, Alabame; that he has knowledge

S -

-—--D- of the facts stated in the foregoing plea in abatement, and that

o~ T the seme are trucs

Sl i %tﬂ/w A W 7
o I {A”/”\% Tamz : o,
©Zn 7L - <Ssiorn to and subscribed before me .

...t fhis 5th day of April, 1937.
N Zine 7R PR TE ot -
il Notary Public, Mobile County, Alse
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Lowell Barr, Plaintiff,

In Circuit Court of Baldwin County,
vs. ' Alsbeme No, 344, |

Coea~-Cola Botiling Company,

an unincorporated Associstion

or Orgsnizgtion, Defendan‘b..

Comes the plaintiff in the sbove entitled canse =zrd demurs %o plecs of

Jseverally on the :Eollowmg grounds to~witi-

Pirst, |
Beceause éaid._pleas Tail to allege thet the couse of action did no% arise in
Baldwin County, Alabams. '

Second, )
Beconse soid pless fail o allege thet the: Goea‘icoia Iéo'i:tling Ccﬁapany did
not sell, deliver =md Aistribute their product in Beliwin County, snd did
not sell, G.eliveur snd distribube cocs-céla  in bobttles %o i. D. Orem from
 Whom plaintiff bought the bottle of coce~cols eontm‘.:iing s fly. ” |

Third. , |
Becouse said pleas f2il to show that The Coea-Cols Bottling Compeny is not
doing business in Baldwin County, Algbsmme, or thet the cause of action did
"not arise in Beldwin County, Alsboms,
| Pifth,

Becguss defendsnts hold Themselves out as =n associstion or orgenization
by =dvertising fThe Coca~Cola Bottling Compmny with Walter D. Bellingraph
a8 Tresident, Welter K. Smith, 28 Genersl Mansger =pd Tillism G, Dorgesn Jr

JMQJ/MAfW

™~

Attorney for Pleintief,

28 Se eretary--l-reasurer.

S




LOWELL BARR,
Plaintiff, IN THE CIRCUIT CCURT OF
versus BATDWIN COUNTY, ATABAMA

COCA-COLA BOTTLING COMPANY, an unincor-
porated assoclation or organization,

AT LAW

M N o P S e N Yt Scuat? N

Defendante

Demurrers having been sustained to the several specizal pleas
heretofore filed by W. D. Bellingrath and Nrs. Bessie M. Bellingrath,
doing business under the firm name and style of Coca~Cola Bottling
Company, now therefore, not admititing the existence of any person Or
legal entity as Coca-fola Bottling Company, an unincorporated - associgw-
tion or organization, bub expressly denying the same, comes Smith &
Johnston, attorneys for Coca=Cola Bottling Company, & partnership
composed of W, D. Bellingrath and Mrs, Bessie Mo Bellingrath, and demur,
separately and severally, to each and every count of the complaint, as
last amended, upon the following separate and several grounds, to-wit:

1, For that said count states no cause of actiocne

__2,f For.thgt saild count does not aver any duty owing from the
defendant to the plaintiff,

3 TFor that ssid count does not aver the violation of any
dutﬁ owing frém the defendant to the plaintiff,

4, Tor aught that appears from sald count, the alleged bottle
of coca=cola Was not negligently manufactured by the defendant.

5, For that it does not appear from said count that the dee=
fendant negligently distributed the alleged bottle of coca=cola,

6o TFor aught that appears from said count, plaintiff was not
injured as a proximate result of any negligence of the defendant, its
sérvants, agents, or employeesSe

‘7, TFor aught that appears from said count, the defendant
owed the plaintiff no duty not to manufacture, bottle, sell, deliver,
‘or distribute sald coca~cola, as alleged in sald counte

8. TFor aught that appears from said count, the alleged coca=cola
was not negligently manufactured by the defendant or its servanis, agents,
or employees, while acting within the line and scope of their employment.

9. TFor aught that appears from said count, the alleged coca-cola

was not negligently sold by the defendant or any of its servants, agents;




or employees,IUnder such circumstances as to make the defendant
regsponsible therefore

10, Tor that it does not appear from said count that
the alleged coca=-coOla was negligently‘distributeé by the de-
fendant or its servants, agents, or employees, under such clire

= -,

cumstences as o render the defendent responsible for The

- -

JUr1SSe

-

alleged in

11, For that it does not sppear from said count whether
the defendant is sued as 2 corporation or a partnersinip.

12, TFor $that it does not appear from said count that the
defendant or zny one of its servants, agents, or em;lpyess, while
acting within the line and scope of their employment, had
Imowledge of or notice that the alleged fly was in sald allsged
bottle of coca-colas

13, For aught that appears from said count, plaintiff
was not injured as a proximate result of any negligence of the
4 efendant or its servants, agents, or employeesS.

14s Por that said count is duplicitous.

15, For that said count attempts to allege two different

and ais

[

inct causes of action ageinst The delendante

16, Tor aught that gppears from said count, defendant,
its servants, agenits, or employees, had mo knowledge that the
alleged fly was in the alleged coca-cola at the time it is
alleged.defendant distributed or gold szid coca~cola, a2nd said
count avers no facts which would put Tthe defendént, its servanis
cr agents, upon notice or inguiry as to the condition of sald
coca~cola at the time alleged in the complaint,

17 For that said count is so vague and indefinite as
that it cannot be ascertained therelfrom what cause of action
the plaintiff intends Lo rely upon.

18 TFor that sald count does not sufficiently advise the
defendant as to what cause of action it is called upon o defend,

19, Because z2id count purports to be a willful or waniton
count and does not allege that the defendant, its servanbs,

agents, or employees, wiliully or wantonly injured nlaintiif,

~Cw




20, Tor that =aid count attempis to charge the defendant
with willful, waniton, and intentional negligence, and for aught
thet appears therefrom, the defendant, its servants, agenis,
or employees, 4did not wilfully, wantonly, or intentionslly
injure plaintiff,. |

2lse Tor that said count aitempts to set out with
- particularity wherein or how the defendant, 1is servants or
agents, were gullty of negligence, and the facis averred do
not constitute negligence as a matter of lawe

22, For that said count attempts to allege with
particularity the willful, ﬁanton, and intentional acts or
conduct relied upon, and the facts alleged do not constitube
willful, wanton, or intentional negligence as 2 matter of law,

23s TFor aught that appears from said count, the defendant
owed the plaintiff no duty ﬁo inspect the alieged bottle of

coca-cola before selling, delivering, or distributing the szme,

LEtorneys
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LOWELL BARR,
IN ¥EE CIRCUIT COURT OF
versus BALDWIN COUNTY, ALABANWA
GOCA~COLA BOTTLING COMPANY, AT TAW

gn unincorporated associgation e 3y
or organization, ) &

51 Mt B b e S M S

PP et

Defendant. )

- CO¥E W, D. Bellingrath znd Mrs. Bessie M.
Bellingrath, separately and severally and individually, and
doing business under the firm name and style of Coca~Cola
Bottling Company, and appear solely and specially for the
purpose as herein set out and for that purpose only and for
no other purpose, and not submitting to the jurisdiction of
the Court, and file the following separate pleas in abate-
ment, to-wits:

1. That they both have a permanent residence in
Hobile County, State of Alabama, and are now and were at the
time this sult was filed residents of Mobile County, Alabama,
ané neither of them reside in Baldwin County, Alabama; that
they are doing business individually under the firm name and
style of Coca~fola Bottling Company, and operate a plant in

Moblle County for manufacturing and bottling a beverage known

as Coca-Cola, and do not manufacture or bottle Coca-Jola in
Baldwin County, Alabama; that the Coca-Cola Bottling Company
which they operate is mneither an unincorporated association nor
an unincorporated organization within the meaning of thé léws
of the State of Alabama; but is a partnership composed of We De
Bellingrath and Mrs. Bessie M. Bellingrath, who do business
individuelly under the firm name and style of Coca~Cola Bottling
Company; all of which they are ready to verifye.

WHEREFORE, they pray the judgment of the Court that

this suit be abated.

2« That they both have a permenent residence in




Mobile County, State of Alabama, and are now residents of Mobile
County, Alabama, and neither of them reside in Beslcdwin
County, Alabama; that they are doing business individually
tnder the firm name and style of Coca-Cola Bottling Compeny
and operate a plant in Mobile County, Alabama for manufachir-
ing and bottling a beverage lkmown as Coca-Cola, and do not
manufacture or bottle Coca=-Cola in Baldwin County, Alabams,
and were not menufacturing or bottling Coca=Ccla in Baldwin
County, Alabama at the time the alleged cause of action
complained of in each count of the complaint arose; that the
Coca~Cola Bottling Company which they opefate is neither an
unincorporaited assocliation nor an uwnincorporated organizstion
within the meaning of the laws of the State of Alabama, but is
a pertnership composed of W, De Bellingrath and lirs. Bessie e
Bellingrath, who do business individuzlly under the firm name
and style of Coca-Cole Botiling Company; that the alleged act
or cmission complained of -in each count of the: complaint was not
done and did mnot occur in Baldwin County, Alabama; all of which
they are ready to verify.
WHEREFORE, they pray the judgment of this Court

that this suit be abated or that the surmons and complaint be
guashed.

3+That they both have permanent residence in Mobile
County, State of Alabama, and are now and were at the time this
sult was filed residents of Mobile County, Alabama, and neither
of them reside in Baldwin County, Aiabama; that they are doing
business individually under-the firm neme and style of Coca=Cola
Bottling Company, and operate a plant in Mobile County, Alabams
for manufacturing and bottling Coca-Colz, and do not manufacture
or bottle Coca=Cola in Baldwin County, Alabama, and did not
manufacture or bottle Coca-~Cola in Baldﬁin County, Alabsama,
cduring the time mentioned in any one of the counts of the complaint:
that the Coca-Cola Bottling Company which they operate is a

partnership composed of We D, Bellingrath and lMrse Bessie ke

D




Bellingrath, who do business individually under the firm name
and svyle of Coca=Cola Bottling Company; that if they manu-
factured or bottled the bottled Coca-Cola referred to in
the complaint and each count thereof the same was manufschured
and bottled in Mobile County, Alabama, and not in Baldwin
County, Alabama; all of which they are ready to verifye.
WHEREFORE, fthis Court has no jurisdiction of this
suit, and they pray the judgment of the Court that this suit

be abated.

Ws D. BELLINGRATH

MRES. BESSIE M. BELLINGRATH,
individually and doing business
under the firm name and style of
Coca~Cola Bottling Company,

S N N

Their Attorneys

STATE OF ATABAMA )

)
COUNTY OF MOBILE )

Before me, the undersigned authority, versonally
appeared /y O BE/// N@'/f/‘f' 756 s Who, upon beling

Tirst duly sworn deposes and says that the facts stated in

the foregoing special pleas are true.

WA &%m

L .- Subseribed and sworn -to before

T mé this 44 cay of July, 1937.

~Notary Public, Mobile Couniy, Alabame
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LOWELL BARR,

Plaintiff,
TN TEE GIRCUIT COURT OF

versus

COCA=COLA BOTTLING COMPANY, an
unincorporatbed association or
organization, doing business in
 Baldwin County, Alabema,

)

)

)

%

% BALDWIN COUNTY, ALABANA
% AT LAW

)

)

)

Defendant.

|  _GOME W. D. Bellingreth and Mrse Bessie M.
-Bellihgfath,sseparately amd severslly and individually, and
_ déing business under the firm name and style of Coce-Cola
\Bottling.ﬁompany, and appear solely and specially for the
purpose: as herein set out, and for that purpose cnly, and
for no Otker purpose, and not submitting to the jurisdiction
of the Court, and show unto the Court as follows:

That they are both residents of Mobile County,
Sta}e of Alabame, and that they are doing business individuelly

L;undéf'ﬁhé £irm neme and style of Coca=-Cola Bottling Company ,
and operate sald business in Yobiie County, Alabamaj; that

.,they suggest to the Court that Coca=Cola Bottling Company
is not a corporation, and 1is not a legal entity;.WHEREFOEE,

'tbey move the Court bto quash the service of process in this
case, and to set aside the return, and set down and assign
the following separate grounds for said motion:

1. Because it is apparent upon the face of the
record‘that the only service purported to have been had is
upon a purported corporations
' 2, DBecause there is no service of process upon

either the seid We. De Bellingrath or the sald Mrse. Bessie Me
"Bellingrathe
| 3o Decause there 1ls no proper service upon the

defendant nsmed in the complaint, &s amendede




4e DBecause there has been no Personal service
upon either the said We D. Bellingrath or the said Mrs. Bessie
Mo Bellingrath,

Se For that there is no legal service shovm,.

6+ Because there is no service of process shown
as will support a proper Judgment,

7o For that the said W, D, Bellingrath and Mrse
Bessie Me Bellingrath are both residents of the State of Alabama
and no service of process is shown to have been made upon them,
or either of thenm.

WHEREFORE, they pray that the process, op attempt=
ed process, be quashed, and the return be set aside, and will

ever pray, etce

W. D. BELLINGRATE and MRS.
BESSIE M. BELLINGRATH,

By, M&m

Their %ﬁporneys

STATE OF ATABAMA g
COUNTY OF MOBIIE )

/;;%gfore me, the undersigned authority, personglly

alfe, A » Who, upon being first
I

duly sworn, deposes and says tThat he has Imowledge of the facts

apreared

stated in the foregoing motion, and that the same are true,

Subscribed and sworn to before me

this 30%aay of k. ./ . 1937,
/

- i
R




IN THE CIRGUIT.COURT or -
BALIWIN GOUNTY, ALABAMA
AT LAW

LOSELL BARR, ST
s Platmwtre;

versus .

COCA-COTA BOTTLING COMPANY,

an unincorporated assoclation
or organizatlon, doing busiew

ness in Baldwin County, Alabama;

Defendant,

MOTION

“to guesh service of process
and set aslde the return

ST

Qi ~

SMITH & JOHNoTON

Attorneys for We D, Bellingrath g

and Mrs, Bessle M, Bellingrath
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Lowell Bgrr, Plaintiff.
—_— ' ' In Cirecuit Court, Baldwin County, ila.

Coca~Cole Bottling Company,
a Corporstion, Defendsnt.
Comes the plaintiff snd amends his complsint heretofore filed in this

czuse znd egch count bthereof seperstely and severslly, snd The coption

- .
Lowell Barr, Plaintiff wvs. Coca-Cola Bottling Company, ar unincorporsted

Association . or Orgenizstion, doing business in Beldwin County, Alabomal

sttorney for Plaintiff.
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Lowell Barr, Plaintiff.

- v, L
Coca-Cola Botbtling Company,

Defendant,

. A—g..-.m---—-u--.m_--.—-.-——.--a--.n.--—l— )

Amendment to Complaint.

—“-nn—-—-—u———-u—u-q—.-un————-——n——

Piled this the 20th, day

of April ’éj’ig/ Db

vy ol .y e o v 03— )

W. H, Hawkins,

Atty., for Plai ntife,




-0 Civil Execution for Costs Against Plaintiff / t{ é/ {/ /

THE STATE OF ALABAMA, }No--é’i/m CIRCUIT COURT
Baldwin County. _ S, -

__________ fa.«.—::}. . Term, 193f_

To Any Sheriff of the State of Alabama, Gr;eting:

Vou are hereby commanded, That of the g&:ds and chattels, lands and tenements of

_________________ M B enr . Plaintiff..__in the suit,

vou cause to be made the sum of ___e%beat o T - ‘::}:é-s-g\r-_ _‘i’;___{_j_‘-i’j' 2D Dollars,

costs of suit, created by said Plaintiff____, for that, whereas, on the —___.. _/..j{ ________________ day of

, 4 ¥ Uidid fo Bogotle e
_________ Q@M----l%i_-, the said Plaintiff----remngr-eq:gﬁfjudgment of the satd Citcait-Courte___
of said County, against ---é&t&_:_.&-f_ﬂ_—: ______________ éﬁ:ﬁ_&eﬁ; _________________________

to the suit, the Sum Of L o e e tmm o e mm e mm——m o —eamm e Dollars,

besides eeo-eicem e ‘?, :2}_% 5’

____________________________________________ Dollars, costs of suit;
upon which Judgment an Execution has been issued and returned by the Sheriff, ““No property found.””
AND HAVE YOU THAT MONEY ready to render to

Clerk of szid Court, and make return of this Writ and the Execution thereof, according to law.

Witness my hand this... - ./_é___-day Of o T e e 193..7
__________________________ .5 Leed o
CLERK’S FEES Dollars| Cts SHERIFF'S FEES \Dollars Cts
For every Summons and Complaint_.2=" $1 25 2 fro For Levying an Attackhment. ._________ #3 00
- Yeach copy thereof o e 30 2 & |Entering and Returning Attachment . _. 25 }
Entering a Sheriff’s Return—— ... ...~ 20|  “{%/0 Summoning Carnishee —______... ooy 150
Docketing o e 25 257 Serving Summons on Writ....L 2/ 2/ 1 50 3| ed
Entering Appearance _ oo _wo--—am—- 20 = 2|3erving Notice Sci. Fa. Notice, etc. _... 65
FHlIIE o oo oo ooom e e 210 79 |Serving. ... _____. Subpoenas - -__. 65
Every Order made in Court ___.___.. & 30 Lo C|Empanelling Jury v cmmcmnr e 75
Copy thereof __ . e 25 Entering and Returning Execution_____. 25 -
Every Trial with or without Jury. .- 75 7_4;_Collecfing Costs Execution.__.¥______. 1 30 /s ¢
Entering up Judgment or copy thereoi- 30 .., |Executing a Writ of Possession_.....__. 2 50
Issuing Execution v oo ccmcmmaan 50 570 Taking and Approving Bonds...._____.. 100
Docketing Execution o ceoroaone - 25 2 57| CommisSionS - oo
Entering Return on Execution oo _ ... 20 2 2 |Sheriff’s Commission for Property Sold
Issuing Subpoenas _ _..ccocccoooomwe- 30 Under Attachment ___________.....
Administering Oath - oo cmmoaeen 25 Seizing Persomal Property om Writ of -
Issuing Hach Attachment Taking Bond 1 00 Detinue v ne oo oo 3"93 A Z:E’_J_
Filing Attachment _ oo 10 :
Each Summons for Garnishee ___.____ 50 RECAPITULATION
Each CODY covoce o= 50 -
Notice to Deft. in Garnishee on Sum- Clerk’s Fees - - __ ! f 75
mons and Copy, per 100 words__ -~ 20 s Lo =TE DT ,9?/ el
__Commissions to take Depositions or copy 75 Sheriff Skfif?ﬁ_—__:_—é;i_{f“éf_f!_ -
Order to Execute Writ of Inquiry -.... 30 Tustice’s FeeS oo o
Copy of Interrogators, 15¢ per hundred Witness Fees in Justice of Peace Court
WOrdS OF - o e — e 30
Filing each Deposition and endorsing Constable’s Fees . ___________..-.
$AME e mmmm e m o e —o oo 20  |Commissioner’s Fees__________________
Final Record, per hundred words__... 15 i x?
Every Certificate - -mmo oo mnn s00 7 Printer's Fees oo
Taking Bond not otherwise provided for 73 Witness Fees in Circuit Courto oo __.
'(\:Nitn.ess Certificates . 23 Former Clerk’s Fee oo
ontInuanee e — 1 -
Certificate of Judgment o om o ooo- 50 Stenographers’s Fees __________________ so00| 390
Order of Publication . wumroocooemooo i 00 Trial Tam e o e 300 -2 AL T
12 ZH| &8




Costs. - . . | - g2 #

THE STATE OF ALABAMA,

BALDWIN COUNI'Y
= ~UU

___ CIRCUIT COURT

Plaintiff_ _
vs.

m“;_

Civil Execution for Costs

s

-, i

7z

Tixecution Docket_ﬁ____H__ﬁ‘ Page ____ 77 4
Filed__.____.___ st L4, ., 1939 .

_
Plaintifi’s Attorney

(H)j’; . i d:'?{iwa—ng_n_w\ I
M !
Délendant’s Atforney

__ﬂ_._ﬁ_________‘ ‘“_—-—4_,__,_‘-—._;—__

loca- Bte Bt = 5 |
b ézgfendaut“ ;;

Against Plaintiff N
gainst Plaintiff

© COLLECTION. COSTS #ROM

The State of Alabama, ;
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y that if you believe fhe evidence

»f the defendsnt .



