Thos. S. McCaleb, (i

Complainant, 1 I¥ TEE CIRCUIT COURT
R | OF BALDWIN COUNTY, ALABAMA.
... _Fawerd Worcester, et al, . i IN EQUITY.
Respondents. i | |

Now  come thé Respondents for the special
purpose of making this motion, and move the Court to
dismiss the bill of complaint filed in this cause and
for grounds of said motion, show the Cour® that in August ﬁ
last it made an order reaulrlng the complalnant to furnlsh-
security for costs in the amount of $150.,00, complainant
being a non-resident, an@“camplainant has failed to camply'

with said order.s.

r—;-rzﬁ_/’//{w@i/\/ /
SOllCluorS for ﬂespondents.

ibove motion set for hearing at Bay Minette,

~zr
Alsbama on January Q!EE'Q“‘ ,1833, at 11;30 L.1.




In Equl’oy_. REBORNED

. IN GIRGUIT COURT OF

’ ' ' #o5
Thos. 9. KcCaleb, /67 25_

A Complaineant,

vs

% pawerd Worcester, ét al,

Resandénts:

. MOTION TO DISMISS
- ‘PTor Failure to pay Costs.
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TH0S. S. MCCAIEBD,

-

i
Compla insmt, X IN CIRCUIT COIRT OF
VS ] BAIDWIN COUNTY, ATABA.
, S

EDUARD WORCESTER, ET AL,

e g S e AL RO S

In Equity.

o

Now come the respondents and appe a.c'}.ng solely
for the purpose of ma}:ing- this mo%iomn, move the Court to ée—-
guire the '_compla:i;na:%'t “co_. give security for coé-t.s in H_;rt;pis
cause, upon the ?ollowing- gmunds: I

1, The bill of complaint shows complainant

to be a non-resident of the State of Alaoama.
2, . It eppears from pro&eediné_rs?{:‘.n 'talsCou:ct

i veferred. to.in. the 0ill off complaint that the_:"":c.:_os__t_s__ in said
former suit amounted to over Three Fundred 53%0.00) Dollar_s,
the pending catSe being based upon the same subjeét matter
amd mekirg it probsble that the cosis in this ceause will be
equally as much.

Respondents therefcre move the court to require

& deposit of not less than $150,00 as securlty for costse.

f

Solicitors far HResponcents.

Wghégpamentts' g M B oo o — i
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- In Circuit Court of
Baldwin County, Al sbema
In Bquity. - '

?
¢ Thos, S, MoCaleb,
i
i

£ vy

 Fdaward Viorcester, et al,.

MOTLICON TO DEPOSIT
SECUR ITY -FF OR CQ{&TS.A '
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! gaillard and Gaillard.

Con;f)laiilant, s

Responc_’ien 8.
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Refore me, G.B, PERKIN ’
Notary Public , in and for said County and

State, personally appeared Joseph T. Worcester, wiho, being

by me first Guly sworm, on oath says that Bdwerd Worcester,

Joseph T. Worcester, Warren 0. Worcester, Geerge H. Worcester,
Rosa Worcester, Oliver I, Worcester and Veva L. Pickens are

in the actual, physical possession of the Southwest Quer ter
(S%2) of Section Ten (10) Tomship Seven S outh, Range TWo

(2) Fest, Baléwin Couniy, ~lsbema, axd have Ddeen in such’
actual, physical possessicn thereof since ipril 7th, 1952;_ _
that until said date said lands were wild open lands, bud
that affient and hig above named co-owrers and tThose under
whon they claim tifle, were and had been in such actual

jole] ssession. for. several decades. as. the nature thereof would
permit, claiming to own the same and that those under whom
affiant, and those wéer vhom his said co-ownmers cleim, have
heen vesjed with the legal title to seid described lands

ever since the same were patented by the United States %o
George B. Sherwin on the lst day of February, 1860; that af-

£i gnt gnd his said co-omners,and those under whom they claim,
hold the said l1ands by deeds of recorci, by will and by descend,.
in an unbroken chain up 1o this date, and theycclaim To own the
same in fee simple against all the world; thet thelr present

_possession is sctual, open, notorious and adverse _“Go..a_:!';l_the_:'

world.

LfPiant further says that in order to protect
their possession and property against tresbass they, on the 7th
day of April, 1932, enclosed The same by wire fence and suca
wire fence, joining on to fences of adjoining property owners,
actually encloses the said described property; that said proper-

ty is bounded on the East by lands of James Yager, o the South



by lands of Tomy Pizzotti, and on the Worth by lends of
0.0, Thite, emd the femcing placed around saifd lands by
affiant joins on to tne Temces of gbutting property owners
under permlss:.on from then.
- a.ff" anuriurtacr says tnau 1n cvzmve:“r-ulng> the
L,ﬁlegal cons*:mc’s ive pbssess:.Oﬂ of hmself and his co-cﬁwnueré
into actual physical possession he did not in any wise enter
upon said lands rrandulantly or by foree, dbut went upon the
same peaceably, as he had been doing regularly for meny
years past, in order to nrotect the same from trespass by
others, and peaceably and as a matier of right enclosed the
same by so ereciing a wire Tence around it as that takenm in
connection with the fences of sbutting proper ty owners, ihe
said lands were completely enclosed, and are now completely
enclosed, and are in the zctual possession of affiang for
hiwsalf &and His co-owners eforesaid; and affl ant -Genies- thak
said Tence was so erected merely for the purpose of deceiving
the Court by simulating possession of said land, but was done
as aforesaid to protect their title amd possession of the
lsnds that had been claimed by them and thoge wmder whom they
hold, uninterruptedly since the yeer 1860.

ifPiant Purther says that Thomas S. icCaleb is a
non~resident of the State of ilabama, and that neither he,
nor anyone for him, now has Or ever had possession of said
lands, unless it be that for a period of &bout Ifour months
in the yezr 1917 he.could.be considered as being in posses—
éion of the same ‘w heaving erected & temporary structure of
cloth and obther temporary maberlal, but which remained on
there only for a period of aboutl four months.

Affiant further says that being in ilke ac tual
physical possession of said lams, claiming to own the same,

‘he and his said co-owners had the rigt to cut, and 4id cut,

- -




a nurber of pine trees off the same for the purpoese of
reying the costs of Court in a proceeding heretorfore
pending in this Court, relating to said lands, and said

_cu.‘sting was neither foreibly nor fraudulsntly done, but

_'they__-plaim ancl have the r:.gn‘i; ¢ use said la?"ds as they
E see fit uney have no intemtion for sometlme t0o come of
- malcin_g._g Luruher use of the timber tﬂereon, or turpentlnlng
the s'éme, as ne arly all of such tinber i.S)j__"[',OO small for
such pur;oose.
| L éi‘flant further says that one of said owrers
"of sald lands, namely, Rosa Worcester, owns other l':ands in
Ba"f dr,ln Co ty in fee simple, aggregat mg aoowc "vo nuldred

'{200) acres and she and the other above named co-cwiers of

the Southwest Quarter of Secticn Ten aforesaid also owmn

“amother tract of lend, conveiring one nundred SIiTty (L1607
acres, all lying in Baldwin County, anmd are duly assessed
for taxes; and affiamt says thet sald lands so owned by
‘Rosa Yiorcester arnd the said 160 scres owned by her and her
other co-owners exceeds in value the Southwest Quarter of
.Secticn Ten aforesaid, and all timber thereon; and affiant
and his sairi_ co~omners of said Southwest Quarter of Section
Ten are not insolvent.
APTiant fTurther says that he and his said co-
ovners have regularly assessed and.paid taxes on sald South-
o —west -Guarter of Section Ten and heve been paylng such taxes
from zbout the year 1981, according to affianit's best recol-.
lection.

A } TG
b ol [ Cidey e

Subscrlbed ami sworn %o before
me thls Uik . day of August,
1902 Py

/@&*

Wegs done peaceably.and.as-a mabier. of rignks. and alihough - m%
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In Circuit Court of Balawin
County, #labana.
. 3’»

In Equity,

Thos. 8. McCaleb,
_ Complainant,
Vs
Edward Wércéster, et al,
?Respondenté.

Affidavit in Opposition to
Preliminary Injunctiom,

Gaillard & Gaillard
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0 Zd¥ nCuOR4BLE FRANCIS W. HixZ. JUDGSE OF TE: CIRCuIT COURT COF

BATLDWIN COUNTY, ALABAMA,

SITTING I3 ZQUITY:

LOles now your (ravor, rhomas s. meCaleb, who is over the age.
of twenty-one years, and is s resident of WWashington, ﬁistrict-of'
columbia, and exhi bits this his bpill of compleint against Edward.
Worcester, Joseph e Wofbeéﬁef,'Waffeﬁ'o.'Wo;éeéte%; George x. worces-

g s d 5T 22 /iy 328 '
Ger, £oss Worcester and olive . HO?CSSUEQ, and *esveet” vlly shows
unto your zonor as follows, viz:

FInSu: That your Qrafor is The omwner of the Southwest ausrier
of Section 10, isownship 7 south, nenge 2 mast, Raldwin County, slsbamsa;
thaet saeid lands were patented by the united states %o george z. sherwin,
on The ist day of February, 1860: that the said wecrge r. Sherwin con-
veyed szid lands to y. J. HGUOY DY 2 warrantly deed dated the 7th day

of april, 1858; that the said =. J. ilcCoy conveyed said lands to jllen

and James k. Srist by deed dsted the 28th day of sune, 1858, although

,msaid.1andmthrougnhulstai vias descr bed 1n(sama ueed s the Southeast = .

querter of said secti ich 10, but the sa;d I u.‘mccoy crmed no lands in
the southeast quarter of said section 10, nor dié he owvz any land iz
seid section 10 other than ssid sonthmwest ¢uarter:; thet the.sai§ e ' Je
licCoy did not degl with seid Southwest guarter after the execution

of his deed feo.allen and James x. erist, and it was the intention of

the said #. J. Mcroy to coavey by seid deed said southwest quarter.

+
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rour Oraetor further gvers thast by mesne conveyances and = dee executad

Xecutor of tae estate of John zowen dated
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ae 2nd dey of January, 1903, and recorded in .eed Book 5 x.S. pages

625~5856, rrobate Records of Baldwin Cowr anty, the €1
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land .
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n George C. Black, and the seid ceorge . Rlack an
2 ]

wife conveyed said land to aoseon reller, Sr. by e warranty deed,fdsted
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1804, =nd recorded in eed Zook 7 i4.8S. page

344; that the said Joseph Teller and wife conveyed seid land %o Oscar

0. Fimmelil by a deed, dated the 19%th day of December, 1904, and re-

corded in Desd Book 8 z.S. page 103, Probaite Records of Beldwin County;

Thst the zaid ¢scar 0. Ximmell snd wife conveyed said lands to your'
the

cUTOL day o wpril, 1912, and recorded in

‘. Deed Book 19 j, S. page 198,Probate records of Bsldwin County, Aﬁabaﬂa-



SECCHD: Your QOrator further shows that {the said george C.

Blackz nad possession of sgid land continuously, from the time of the

execution and delivery of said deed from charles Torrey, as IExecutor
until ne conveyed the same to soseph Xeller, Sr., upon to-wit, the
26th day of spril, 1%04; tkhat the seid .osepk Xeller, Sr.‘had pelorchy
session of sgid land continucusly from the 26th &éy.of.gpril, 1904,
to tThe execution and delivery of said deed to (sScar 0. Ximmell dsted
- the '19th day of December, 1804, and recorded in leed Book 8 I.S. page':'”w
103, Probeste records of Bsldwin County, ilsbams; thet the said Oscar

0. Eimmell hgd possession of said land contiauously from the sgid

|

9th day of uvecember, 1904, up to the execution zand delivery of his
dezd To your OQrator upon to-wiv, the 30th dey of anril, 1812, aund

: Sas
CThat youxr Orator hes had pesession of said lgnd continuouslyasince

THIRD:  Your Orator further says thst the seil george C.
Blgek, Joseph Xeller, 3Sr., (Osgar $. Himmell and your Orator, esach
“heving color of title as aforesaid, assessed and paid the Taxes on
 §31& land during their periods of their respective ownership of said -~

end,and thet no one else ascsessed snd paid the taxes on sgid land,

E-—J.'

other thgn your yrator and his_préaecessors in title,for the years 1960
-ﬁo 1924, both inclusive, end thet from the year 1925 to date,both your
Orator and the said Josepk T. Worcester have paid the taxes oz said
lland, and that said mesyondents, and those through whom trhey clainm
st00d by from the year 1900 to the yesr 1924, both inclusive, and did
ﬁot assert any claim to ssid land while your Qratvor, and the%f’through
Whﬁm he c¢laims, asssessed end pald the texXes oz sagid land convinuously
during said period of Time, as hereinzbove set out, Lour {rgtor
..further shows that at the time he bought said lands from Gscar O.Kimmellkf
cand wife, as sforesaid, there was nothing on the records of saldwin -
County to charge him with noticethst tne neswmondents, and they, thrbugh
wnom they claim, were asserting an sldverse claim o szid land; and thav
.your pretor paid $1760.00 for ssidland without navipng any knowledge or
‘notice o any adverse claim; end thet Respondents are now estopped

from asserting any claim to said larnd.




FOURTL: cour yretor further shows that Werren ¥. Torcester,
the ancestor of Joseph T. Worcester, et al., upon to-wit, the 24th
dey of June, 1930, filsd =2 DIll to guiet title fo seid iand in tThe
Circuit vourt of oeidwin County, Alsbama, sgainst your Orator and D.E.
Bestor, Jr., The latfter having heretofore conveyed to your Crator
any right, title or interest that ke might have hed in said lands, and
whe discleimed heving azny igterest therein- asi ﬁhat thﬂ wespon&ents'
herein intervepsed and became partvies comp1a¢nant in sald former suit;
and that o decree having beer rendered in said cause aggainst your
Oretor, he carried the same by appeal to the upreme Court of alagbanma,

4 thet said couré reversed the cause on the ground that the com-
plainants in that suit had failed to show that they were in possesSion
of said lend, end seid Supreme Court found that your (rator, and those

ander whom he claimed, hed color of title, and had been exemeising

scts of ownersnip over the

3

roperty for sometime bofore tae bill was
filed by building = tent or shack on said property, sinking e well,

keeping o0ff trespassers, occupying The same by tenant or agent, and

clesring part 6f the land =2ad assessing aod peying taxes thereon; sad -

ecf

thet the complainents in that suit, who are the respondents herein,
and thdh?rander whom they claim, had not assessed the lands for taxes
for more than twenty years, and that they were not in the actual pos-
session of sgid land, and that the Supreme Court texed all of the
costs of said litigation sgainst the complainants therein,

FISTH: .our Orator Further shows that after sald decres
was rendered by the supreme Court on said appeel, Joserh T. Worcester,
cene of the zesrcndeﬂts named herein, unlawfully snd by force entered
upon said land fraudulently, and he committed waste thereon by cutting

more Or Less '
down figétkee%kana $01d the same t0 H. ?nvlan& of wobile, alzbams,
for piling, and received Tthe purchase price therefor, the exscet amcunt
of which complainsnt does not know, nor does he xZn0w the reasonable

~

value of segid piling, but ne is informed and beliefes end upon sach

1

aformation and belief avers. that the said s CSepir W, Woreester re—

e

ceived 150,00 for said pi ling, end that the respondents used sald
money to pay the costs that have been taxed sgainst tinem in said
former sult. vour Orator further svers thet Respondents strung Iwo

strands of smooth wire on sSspling poles slong the west side of seid



-l

land, aznd glsc along Zlm g portion of The eest side of said land;
that said construction is merely temporary , that it does not enclose
seid lends; that it is of no value to the land or to its use, and that
its erection was mnlswful and fraudulent and merely for the purpose
of deceiving the court by simulating possession of said land designed
to build up a stale claim thet had been allowed to slumber for nearly
seventy-five yesars. |

SIXTH: rour Orator further says that seid -lands-are-wild,
cut over lands, that there is a heavy growth of young timber thereoﬁ;1
except ten or twenty acres in the southwest corner which hes been
cleared; that in a few years said timber will be valuable for lumber
and for turpentine and that your cretor desires to hoid said laxnd in
its present condition until sgid timber has grown lasrge enough to be
used for timber snd for turpentine.

SEYEFTH: .our {rator further says that the trespsss
committed by the said goserh w. Worcester as hereinsbove set out, hag

resulted in .irreparshble injury to seid lands by the cutting and raé

movel of seid trees, snd thet said temporary fence , if allowed %o

remain, nmight in the future embarrgss your (rator iﬁ thé“assértion”pf'w'“
his title to said lands; that it would enteil considergble expense
on the part of your Orator to remove said fence, and that the removel
of sgid fence by your Orator would teand to provoke viclence
BleaTH: rour Orator further avers that the respondents
intend to trespass upon sgid lands in the future in totel disregerd
0f your COrsbor:s title =nd possession of sagid lands, and thatl They
intend to ecut said timber and turpemtime the same as soon gs it sheall
grow large enough to be so used. |
NiNix: Lour orator further shows that the said Respond-
~L aud Lo . Y
ents ere esch of the%binsolv§at, and ﬁbe.collefgiﬁiﬁggmﬁgp judgment

A Weres duy

for demeges could not be enforced ageinst them; that none of theg,has
A

real estate sssessed in his own name, Or any money or assets kuown to

' your orator out of which said damages, if adjudged ia favor of your

Orator, could be collzscted,
TENTH ; Your Orator further shows thet The nespondents
-

clgim some right, title or interest is said lend under and by virtue of

8 guit-claim deed from John W. Lea T0 George H. Hoyle dated August

2th, 19C6, and recorded irn Deed Book 10 s. S. page 694, Probate



wecords of seldwin County, slabema, but that said deed was ipe-
crerative for that ssid Jochn W. Tea hed no title to said land.
ipur Qrator prays that your zonor will confirm the title
your QOrator in and to ssald 1andé, and will cancel ssid deed from
John 7. Les to George E. Hoyle dated august 9th, 1908, and recorded
in Deed Book 10 n. S. page 694, Probate records of Bgldwin Cbunty,_
slebema; snd thet your anonor will order the xegister of this Court
t0 hold & reference to ascerisin the ‘smount of wgste that the
xespondents have committed on said land, and will render a decraéj
sgeinst said hespondents for the amount of said waste. |
And if your Crstor has not asked for the proper relief,
your Oretor further prays thet he mey have such further and other ré;'
iief in the premises as the nature of his case skhall require, and as
to your Honor may seem meed.
ind the Complainant submits himself to the jurlsdiction of
the court snd offers to do whatever the court may consider necessarﬁ.

tc be done on his vpart towards making the decree which he_seeks_just _f

~and equiteble with regerd to The other pertles To the suite o

and may it plesse your Homor %o grant to your Orator & writ
of summons of the stabte of alabama to be directed to the said res?omd~
ents, viz: zdward worcester, Joseph .. Worcester, ;zif O. Worcester,
gGeorge H. Worcester, Rosa Worcester and Olive 1L orceéggr thereby”
commending them and every one of tThem personally To appear before your
sonor in this monorable rourt, s regquired by law, and then and there
o saswer all and singurlar the premises, and to stend to and ebide
such order and deeree therein as t¢ thie nonorable Court shall seen
meety and he further prays your monor to grant unto your Qeator the
writ of Injunction of the state of Alsbame, to be directed to the
ssid Respondents, Vviz: =Tdward War cester, Joseph T. Worcester, Werren
.
0. Worcester, weorge n. worcester, xcsa Worcester and Clive L worcester,
restraining them snd either of them from mainteining said temporary
fence around said land, aand from cutting snd removing any timber
therefrom, and from trespassing upon said lasds and from commity ing
waste thereon, ustil the further order of this zonorable uourt.
and your Orator shall ever pray, etc.
P fftgd

7 Solicitor Ffor Cdfplainant




STATE 0

Fi

ATABAMA,
CCUxTy OF MOBITE,

Before me, X. C. Cuthbert, a notary Public in
and for said County ir said State, personally sppeared Jesse F;.
Hogegun, who is known to me, and who being by me first duly sworn
deposes and says; that he-is-the solicitor of xecord for the  uom=.
plainant in the foregoing cause; that he is suthorized to make |
this effidavit, and thet the complainant has no personal inow-
ledge of the foregoing facté;fthat_he is now in yorfolk, firgiﬁia;
convgleseing from a seriocus agcideﬁt. Seid effiant further ssys
that he has read the foregoiég bil} of compleint, and knows the
contents thereof, and that the séﬁe are true of his own knowledge,
excep? as to matters which afe' thus stgted to be on his informetion
end belief, and as to these é&?férs%he;is-informed end believes

them to'be ftrue. -l o ” IR

Subscribed and sworn to before me
on this the 11lth day of august,bl932.
A/ SO Wy i

Hotary Public,Mobile County,Alabsanms.
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