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§537. SUMMONS--Original.

Moore Ptg. Co.

The State of Alabama,| CIRCUIT COURT:-OF BALDWIN CQUNTY,
Baldwin County _ : < INJEQUITY

To Any Sheriff of the State of Alabama---GREETING:

VORTLRE vaoET O g | .
WE: COMMAND YOU, That you summon KCEZILE ¥ACHT CLUB, & coip

of o HOBILE County, to be and appear before the Judge of the Circuit Court

~ of Baidwin County, exercising Chancery jurisdictiorf within thirty days after the service of Sum-

‘mons, and there to answer, plead or demur, without oath, t _é_&]lof Complaint lately exhibited by
' _ . amended

B.1LYOEE & .'D*G :OK

aainst said VOBILE TACET CLUB, & COTD.

and further to do and perform what said Judge shall order ard direct in that behaif. And this the
said Defendant shall in no wise omit, under peralty, ete. And we further command that you return
this writ with your endorsement thereon, to our said Court irnmediately upon the execution thereof.

WITNESS, T. W. Richerson, Register of said Ciréuit Court, this 28 day of

July 193 2 /MM
/ ‘ , Register.

N. B.—Any party defendant is entitled to 2 copy of the bill upon application to the Register.




Serve on - . The State of Alabama,
) BALDWIN COUNTY.

Circuit Court of Baldwin Gounty
In Equity.

Received in office this .

No.

SUMMONS

day of S— : 193

Sheriff,

Executed this _ —qday of

193

| by leaving a copy of the within Summons with |

E.M YOHN & D?COOK

VS, .
MOBILE.YAGHT CLUB, ol S i : Defendant,
a8 corp,, ' | | o

Sheriff.

By s
(S ‘ DeputySheuff

Q@é?/éj/tfz/ (//'tﬁ ey /t o i ?,

Solicitor H)i‘ é igg}plamant. ;

Recorded in Vol. Page.




537. SUMMONS--Original. Moore Ptg. Co.

The State of Alabam CIRCUIT COURT OF BALDWIN COUNTY,
_Balawm County ) IN EQUITY

To Any Sheriff of the State of Alabama--GREETING:

WE COMMAND YOU, That you summon

of ___ Baldwin _ County, to be and appear before the Judge of the Cirenit Court

- of Baldwin County, exercising Chancery jurisdiction, within thirty days after the service of Sum-
mons, and there to answer, plead or demur, without oath, to a Bill of Complaint lately exhibited by

MOBIIE TACET CLUB, 2 corporskion
wha

o g

against said EHLYOHN

and further to do and perform what said Judge shall order and direct in that behalf. And this the
said Defendant shall in no wise omit, under peralty, ete. And we further command that you return
“this writ with your endorsement thereon, to our said Court immediately upon the execution thereof.

WITNESS, T. W. Richerson, Register of said Circuit Court, this 3040 day of

G June 193_2

%/ ﬁ M Register.

N. B.—Any party defendant is entitled to 2 copy of the bill upon application to the Register.
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Serve on

Circuit Court of Baldwin County;

In Equity.

No.

SUMMONS

MOB IIL ¥ACHT CLUB,

a_coyporat jon

Vs,

GRORGE 30SSAMAN

Solicitor for Complainant,

Recorded in Vol

" Page
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[ day of @W‘Zﬁ
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 The State of:Alaba‘ma, g
~ BALDWIN COUNTY. =

o

193 < |

Received in office ?th“is;

-~ Sheriff. i
Executed this 3& ,@f day of 4
M 7 |

bgving a copy of the within Sumnions with

193‘“_@_; ;

. Sheuff

Deputy Sheritf,
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. DECEMBER NINETEENTH. 1932.

Hon. George Sossegmall.
Attorney at Law,
Mobile, Alabamg.

Dear Sir: RE: MOBILE YAGET CLUB V5. YOEN.

: In accordance with our conversation last Saturday. I
‘have computed the amount of principal and interest due Mr.
Yokn by Mobile vacht Club. if you &xe allowed t0 redeem.
I have figured the jnterest through Jjanuary ist and the total

) amomt auem. _Yahnﬁ if -thea'uﬁge . gl.antsyour Motlon and. gi= 7 ok

lows you to redeem. iS $438,77, which I have arrived at as
" follows: -

Property sold MRy 28th, 1928,
to Stateg foreooooogoooooo--coqo.o.ooodo%svoss

' Interest at 154 since Mey 28%h,

1928 T&XeSo.ooicoooooooo.oooooooooooooeo 50082
Tnterest at 15% since 1/1/192%¢cescssees 30449

192¢ TEKQSOQéooboooooéooooooooooooc-aooo 50.82
Interest from 1/1/50 at 15%............. 22,86

- 1930 Taxeso....-.....a...é.;............‘50.82
IntereSt since 1/1/51. at 15%9...0..00000 15024

1831 T&XGS...a.A'...o‘..........-..-....... 50.82
IntereSt since lfl/32.at.15%.-ééo....... 7.62

. _n_mlg_& Taxes 5. yet o bhe. Paid‘ s00.05 -__...o_of-.,oﬂ-..omkso...eﬁ )

Expenses connected with prepar-
stion and recording of DeCleescssnccscses 2.9C

Total..‘........‘....O...'.......‘.....%458.7?0

~ According to your idea of the law you would have %0
pay Mr. Yohn $117.00, provided of course your Motion is
granted and you aie allowed to redeem. This figore is ar-

 rived at as follows:

Purechese price from state...;..........$1oo.oo
Tnterest at 15% from 1/18/32.

which is +he date Of De@lesvevoscncveoe 14.5C
Expenses 1in connection with pre-

paring and recording Deelesecvosccsvseoce 2.50

. TOta]-......G.“...‘O.........0.0....'..$l17000




G. S. #2. 12/19/32,

I believe that is all the information that T was to send

you. and if these figures do not correspond with yours please
advise me at your earliest convenience,

Yours very truly,




COoOPY,

GEORGE A. SOSSAMAN
) Lawyer ' ,
First National Bank Buildirg
Mobile, ala,

December 20th, 1932,

Méssrs.-Hybart. Heard & Cheason,
Attorneys at Law,

. Bey Minette, Alebeme. ...

-RE:,Mbbiie Yacht Clab VsS. Yohn,

Gentlemens

I have checked over your letter containing the .

- figures in regard to this case and sanme appear 0 be cor-

rect,

You will understand, of course, that T do not
admit that my client is due to pay fifteen per cent in-
terest, or that he is due to pay each of the years for
which the property is taxable; but I do admit that if you
would prove that the amounits as shewn by you are correct
if your contention is accepted, and that %he $117,00 is
correet if my contention is accepted.

Very truly yours,

George A, Sossaman

'_,fmqﬁﬁm?m@5WWWWMm”WwNmMﬂMMMTWWMWWW«WMMWMWmWWhwwﬂww;@%mwggggg;:i
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MOBILE YACHT CLUB,
a Corporation,

, e R IN THE CIRCUIT CCURT
Complisinant, =
e L o BAILDWIN COUNTY, ALLZBAMA
\wv)sa <

o IN BQUITY.

5. M. YOHW and T, COOX,

Respondents.

s

Comes your c¢complainani and cross respondent,
‘the licbile Yacht Club, and respectIiully shows unuo Your
Honor that the pleadings now on rile in this cause show

s sult involves the validity or & sale by the Stat

3
Tl

That ©
or &labeame Ior Taxes upoOn cerzain lands, and THAT your com-
plainany is the SLCCESSOr in Title LO The pErson &F2insy
wrnom the 1axXes were asseésed 2t 1heé Lvime o©of said vax sale,

end the -Suecessor—to-she-Owner- o the-1and.at—sne—time of

said tax sale, and that your complainent is still in the

scpual possession or said land,

Wneretore complainant respectiully Preys the
Uourt $0 ascertain the amount paxd by tne purchaser at the
tax sale referred TO 1in une nieadings in this cause anﬁwﬂ”_
the amount O vaxes, LI any, subsequehbly paid oy this pur-
chaser together wiith rifveen (15) psercent per ennum thereon,

and that upon the ascertainment of sa2id amownt Your Honor

will be pieased ©C enser & judgmens, Ior vhe QmOUNT SO ascer-—
o o

“Crained in Tavor of the respondeniS dgainst tné complainént,
énd tnat upon tne payment inso Court ol the amounwer said
judgment vae Cours snall enter judgment Ior your compliainant
tor the 1aﬁd and divest &1l title or interest in said lanas
out of wne owner of the tax deed and cancel and remove said

deed 25 a cloud upon your complainant's title.

et
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4n by the state at

" GEORGE A.SOSSAMAN
' LAWYER
. FIRST NAT‘!ONAL BANK BUILDING

M OBILE,ALA.

‘Decerber i9%h, 19382,

) ﬁov‘i‘ F, 'W' Haz,e , . | : . e L me“ R
ﬂNonroevglle, A abama,

‘Re: Mobile. Yacht c1 ub ve, Yohn,

'-erDear'Judge Hare:.

After aga;n s*uaylng over t e tax laws it

“segems to me that the only sectlons that could be in-
‘conflict with sect io 5108 are sectiom 3101 znd sec-
‘tion 3102, =znd sections 3123 and 3126.

- It seems clear’ thau if 2 valid bax title was

5acouired by the sale from the State Auditor, then trere
i= no right of redempt ion unless it is by sev,*o_ 3108,

-1

For all of the sections imn?y that the _*ghﬁ ox “edemuuw'
dom dis barred after the tax deed i1s issued,end section
| /3126 specificelly states thet after the tax deed is is-
sued the »right to redeem is forfeited.

I, the“ﬁioxe, apmears To me tha% in this Tro-

.f-{ceeding for the purposes of this motion the ta2x deed
'x'may be treated as conveying a valid tax title. In such

Ituation there wouwld be no hope for the real ownerp

'of *ne iand except for saction 3108,

between

i

M. Hybart scems ‘to Graw the distinctio

tax ssle by the tax collector st the courﬁ house door,
and & private sele by the auditor after the expiraiion
- of two years after the sale 2% the cour: house door.
Let us assume for the present that Mr. Hybar:t is right,
and that the true tax sale is the sale made in front of

the ccurt hewe door WOtW"‘QStaﬁd_ﬁa this section 3108

‘will permit the real owner £0 redesm from suenh & sale

and pay the tax purchaser the amount he bid 2t the sals

~plus the taxes subseguently paid by him plus fifteen per

cent interest.

when the Zand is big
|

Section 3120 P
L 2 saie and TWo years




-
Hon. ¥. W. Hare,

have elapsed from the date of sald sale, then the
suditor may seil same =zt private sale for an amount
"not less then the amount of money for which the lands
were bid in by the state with intersst thereon st the
rate of ten percent per annum from the date of sale,
tegether with the smoumt -of -all~taxes  que upon szid
“lznds since the date of sale with interest thereon ai
the rate of eight percent per annum from maturity of
such taxes.” OFf course any sale mede e less amount
‘than the above would be void as the cowrt knows the gen~
eral rule that compliance with all the statutory require-~
ments is necessary in order to meke a2 valid szle, - It will
be noted that the tax deed given by the zuditor to the re-~
gpondents in this ceause, and which is ettached to and made
2 part of their cross-bill, recites in part zs follows:
The auditor has fixed the price of szid lands and ascer-
tained that the sum of $100.00 is sufficient to cover and
setisfy a1l claims of the state and county ageinst said
lands for, or on account of, taxes, interesi, fees angd
costs and officers?! fees which were due upon or heve ac-
ecrued against said lands as provided in Chapter 38 Article
8 of the Code of Alzbams of 1923%,

In the case of Threadgill vs. Home Loan Company,
219 Alabama 411, and 122 Southern psge 401, the court af-
firmed the decrse of the trial court which triazl courtd
had held that the recital in the deed estopped the tax

......... purchaser from asserting that the smount as shown therein = .0,
=rowas less than the 1ien 6f the sizate for taxes upon the

lands. In part the court said: "{the recitals of the tax
deed are set out) and whose recitals as to the amount be-
ing sufficient to cover and satisfy 21l claims of the
tate of Alabama and Jefferson Cowniy against said lends
for, or on account of, taxes, interest, fees, costs arnd
- officers'! fees respendent is estopped to deny.”

_ It, therefore, seems to me that if the tax sale
wag valld that the only method of redempition is through
section 3108, and that that section applies even though
the tex sale was the sale at the court house door, for
then the State of Alsbamz beceme the purchaser and Mr.

- Yohn became the vendee of the purchaser at the tax ssale,
and of course would stand in the shoes of the purchaser.
Foilowing the wording of the Statute, the couri shell
ascertain the amownt paid at the sale which the Thread-




-
Hon, P.W. Hare,.

g£i1l case has held to be in effect not greater than the
amount shown in the recitals of the tax deed.

If the court will agsin carefully resad the case

, V/Of Green vs. Stevens, 198 Alsbama.page 3265 I-believe -
e phok Ehe court will e convinced that redemption under

section 3108 1s the true remedy in this cese. The court
in this czse said in part as follows: "Its langusge is
plain and its purpoese to a certsin extent too obvious to
be mistaken. t srms the owner whose land has been sold
for taxes with g right of redemption in sddition %o and
different from that previously extended fto defaulting tex
PETETrS.s 0. .00 mebthod of inferpretation by referring %o
other ssctions of the code or the hardships of the partic-
ular case can lead to any cother conciusion.....The case
creates 2 new ¥ight.....As5 2 maiter of necessary law the
purchager knew of section 231%, though in fact it mey have
been one of the secrets of a2 voluminous code, in that the
right of defendanits under the section might be asserted
whenever within the time prescrived he might bring suit
to enforce his title and he acquired his title subject

to thet right,”

¥Mr. Hybart argued thet the court might, under the
present state of the pleadings, find the tex sale invalid
and permit a redemption under section 3123 of the code,
He argued that 2ll sections must be given their place,

oo 80G--Phat. section 33123 -applied -to-auditorstseles; while

gectlion 3108 applies to court house ssles., It will be
noted that sectlion 3123 has been in the last four Codes,
while section 3108 has only been in the last twe Codes.
Certainly, the lawmeskers in enacting section 3108 knew
of this other seciion, and, therefore, the new sectim
must have superseded the old in-so-Tar as they ceame into
conflict,

Again, in the Green vs., Stevens case, 1t says:
"It arms the cwner with a right of redemption in addi-
tion to and different from that previously extended teo
defaulting tax payers."” Surely this shows that section
3108 is an additionsl remedy znd supersedes sectim 3123
in-go=fzr as they conflict,

Ag stated before, a1l of the other sections in




ﬂA‘Lm
Hon.F.W, Hare.

this Chapter on tax sales refer to situetions where the

tax deed is for some reason tnvalid, snd when redempticn
ig permitted from an invalid tex sale. Section 3108 is o
the only section based upon a redemption(ﬁrogmg_yalidwzaxm»ﬂhﬁm@w;Jw

wwwwwwsawlemf 7 wﬁwamfw T

Tn the Threadglll case the court considered an
suditor's deed. However, the respondent in that case ad~
mitted the invelidity of his desd and claimed a lien, 3ut
the court held his lien to extend only to the smcunt ne
paid the auditor. T believe that if the court will read
this case in the light of all the other tax decisions In
this state, which lean heavily towards redemptlion and 2

protection of the real owner, that It 1is impesslble to
escape the conclusion that the Supreme Court, if the
sgsue were directly presented To them, would hold thet
section 3108 appllies to suditors? deeds,

T am enclosing herewith & coOpY of & brief from
which I read at the heering showing 21l of the decisions
construing section 3108.

T am also enclesing a form of decree which, if
my contention 1is supported, would be in my opinion the
comeset form. It will e noted that this decree allows
$108.40 plus interest at fiftemn percent per annum from
the date of the deed to the dste of the decree, snd fur-
therwrequiﬁeswthatwbhewcvmpiainanthay“themlgﬁ2“t§xes“whiCﬁ““*“““”'
ere now due and chargesbls against the resporndents; and fur-
rhepr shows that both of these sums hsve been pvald.

T+ 4s my suggestlons that the court sign the de-
eree, end have the Reglster hold it un 11 we have paid
+he money into court and paid the curreni taxes before
£11ing i% in the cause. mhte will do away with the ne-
cessity of a decres sscerteining the amount due and &
second decree quieting the title,

o)
s
e

L

1 understand thet you will show this letter to
¥r. Eybart, and that he will make a reply thereto.
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T TR R e T i ' e T -

BRIEF ON RIGHT OF OWNER OF IAND TQO REDEEM FROM TAX SALE

DNDEE SECTION 3108 OF THE CODE.

Section 3108 of the Code of 1925 (being Section

2312 of the Code of 1907) reads as follows:

Agcertainment of amount of taxes peid and fif=-
teen per cent par annum; conditional judgment
in such case.--When the suit is against the
person against whom the tazxes were assessed,

or the owner of the land a2t the time of the
sale, his heir, devisee, vendee, or mortgages,
the court shall, on motion of the defendant,
mede at any time before the trial of the cause,
aescertain the emount psid by the purchaser at
the sale end of the taxes bubsequently paid by
the purchaser, together with fifteen per cent
per annum thereon and a reasonable attorney's
fee for the plaintiff's sttorney for bringing
the suit, end shall enter judgment for the
amount so ascertained in favor of the plaintiff

- against the defendant, and the judgmen:t shall be .

g lien on the lsnd sued for. Upcn the payment
into court of the amownt of the judgment and
costs, the court shall enter judgment for the
defendant for the land and 211 title snd inter-
estin the land shall, by such judgment, be di-
vested out of the owner of the tax deed.

The first case construing this section is the
case of Green vs, Stephens, 73 Southern Pege 532...ccevee

198 Alabame page 325. This was a suit in ejectment wherein

certain parties intervened and sought redemption of the

property under Section 2312 of the Code of 1907. The cairt

- permitted this redemption, This case holds as follows:

Under Code 2312 providing that in suite to con-
firm tax title the owner mey tender the amownt
pald by the purchaser, with interest, ete., and
recover back the land, i1t is immaterial that the
-purchaser holds & valid tax title or that the
period for the other methods of redempiion has
expired. ‘

A motlion pursuant to Code 2312, authorizing the
~ovner of Iand sold for taxes to tender the
amount paid at the tax sale, with interest,
ete.,and recover the land, which substentially
- follows the language of the statute, is suf-
. Ficient. -




Where tax title claimants sued tenants in
ejectment, the landlord may intervene and
tender the amcunt of texes psid, with in-
§§§93t’ etec.; and recover the land under Code
2.

In ejectment by a tax title cleimant where

- the owner offered the amcunt of taxes, with
interest, etc., pursuent to Code 2312, the
court should ascertsin whether the tex pro-
ceeding was taken =geinst the owner or his
predecessors, unless plaintiff discleims any
interest under the tax title.

In ejectment by a tax title, clsimant, the
owner seeking to pey the taxes, with interest
and recover the land pursuant to Code 2312,
has the burden of proving that the tax pro-
ceeding was taken sgainst him or his predec-
es830rs.

The section creates a new right, and to con-
strue it otherwise than asccording to its plain
letter would &estroy its efficacy in every re-
spect. Indeed, sappellant's zrgument comes to
“nothing less then thls, that the sectlion should
be eradicated from the Codé because its policy
is bad and because another method of redemption
had been provided. We have no power to change
the policy shown by the c¢lear language of the
statute; but 1t mey be observed that 1f the cwner
fails to aveill himself of the other mode of re-
dempticn ané waits wntil he is sued, the burden
of redezptiom is incregsed by the addition of en
.attorneyt!s fee and interest at & rate 10 per centum
In excegs of that required where resort is had to
the other method. ‘

| The tex deed in this case was & Geed issued by

‘the Judge of Probate.

The second cese construing this Code Section

_is Gecrgla Loan & Trust Company ve. Wad ington Realty

Company. 87 Southern pzge 794.......205 Alebame page 288,

This was & statutory biil to guiet title and seecking the

edditionsl relief of remcving & certain tax deed zs a
cicud upon the title., The Cowrt said In part as follows:
The complainant avers it is in possession

of the land; and when the defendant, being
out of possession, specifies by answer or



eross-bill 1its tex cleim and liens, if eny,
then section o%12 of the Code of 1207, =8
amended by Acts 1915, 240, P. 475, will be
& guide ©o the court in fixing the esmound

- to ve paild by complainant and for which de=
fendant has lien on the lot.

The law does nob require the owner, his
heir, devisee, vendee, or mortgagee of
land, iv possessiocn, when it is sold fcr
taxes, to wait for the purchsaser to file

e jectment spit in order %o put into oper-
ation sectim 0712 of the Code of 1907,
amended by Acts 1915, 240, p. 4753 but

the owmer, nis heir, dévises, vendee,

or mortgagee of the 1lend, at the time of the
teax sele, oY the person sgeinst whom the
taxes were sssessed, bveing in possession,
may £iié bill, 1ike in this cause, and
force defendant, the purchaser atb the

tex sale, %o propound his +gx claim, llen,
or tex title, whether valid or invelid,

so it can be paid 8s aaig act (sectim 240)
reculres, and the tax deed removed as cioud
o the title to the lot. Section 2312, Code
of 1007, as amended Aets 1815, 240 p. 475;
Green V. Stephens, 198 Als. 325, 75 South.

_‘The tex deed in this case wes a deed issued

by the Judge of Pnobebe.

The next case copstruing this Section 18

s case of Threadglll vs. Home Loan Company. 122 Southern

pege 401, ...0.210 Alabare 411, This was & suit




to quiet title against a2 purcheser of a state auditor's

 privete salé for taxes. In this cese the court held as

__:_follows:

In an actio under Cede 1923, 9905, to
clear title, purchaserat state auditor's
private sale cannot, under 3021 et seq.
{(including 3120) claim a lien on the land
for interest estimated and computed on
the real worth of the land largely in
excess of the amount et which 1t was
assessed; such purchaser being estopped
‘to claim interest on any grester sum than
that at which the property was assessed,

Purchaser at state auditorts private sazle
" held not entitled to rezsonzble attorneyls
fee for services rendebed by attorney in
resisting suit to clear title by redeem-
“ing owner; Code 1907, 2312 being no longer
applicsable,

‘'The next cs=se construing this Sgetion is the e

case of Burdett vs. Rossiter. 127 Scuthern page 202....

220 Algbema page 631, This was & bill to quiet title

by the owner zgainst the holder of z Judge of Probatels

tax ﬁeed. In this case the Court held:
Code 1923, 5108, confers an additi mal and e
distinet right of redemption, where valid tax

titles heve been made, and original owner re=-
meine In possession.

Additlonal right of redemption from tax sale
conferred by Code 1923, 3108, which is some=
what more burdensome then that exercised un-
der séction 3111, is not subject to two-year
limitation of seetion 3109.

When holder of tax title sues landowner for
possession under Code 1923, 3108, authorizing
motlion by owner to have court ascertain amocunt
necesgary for redemptim, landowner for pur-
poses of moticn in ejectment suit, is treated
as admitting validity of tax title; no proof
being required thereof,

Landowner in possession need no%t await suit
in ejectment by holder of tax title, but may
file statutory bill to quiet title under Code
1923, 9905, and obtain complete relief by ex-
ercising right of redemptim under séction
13108,




.Landowner ln possession, who files his stat-
utory bill against holder of tax title to
guiet title under Code 1923, 9905, does not
thereby admit validity of tax sale, but may
redeem under sectlion 32108 if tax title is
valid, and discharge tax lien under sé&ctions
9101 and 3102 if title is invaligd.

|  The next case construing this section is the
case of Bell vs., Propst, 127 Southern page 212....220 Alabamea
page 641. This was 2 statutory bill to gquiet title with 2
cross bill by the owner of the tax title with & motion teo
“redeem under Section 3108 by the complainent. This does
.. not show whether or not the tax deed was an sudltor's or

probate judge's deed. Tnhe court heid as follows:

Appeliant claims that the sult is not of such
nature as to meke the fight of redemption de~
clared by thet stetute applicable., It will be
“noted that it is appliczble "when the sult is
gegainst the person zgeinst whom the taxes were
.&ssessed, or the owner of the land at the time
of the sale.” It is not dependent upon the
invalidity of the tax sale, Green v, Stephens
198 Ala, 325, 73 So. 532, In that case it was
held, however, to be conditioned upon the owner
of the laznd remaining In possession. We take
this to mesn such possession as that the pur-
chaser must sue for its recovery in order for
him t& gain its possession, But it was held
by this court that the owner in possessicn need
not weii until the purchaser sues him, but may
institute 2 suit to qulet title or remove & c¢loud,
"and exercise this right of redsmption. Georgils
Loan & Trust Co., v. Washington Realty Co., 205
Ala., 288, 87 So. 794. To justify a suit in equity
to exercise this right, the complainant must haw
such possession es will recuire some nature of
suit by the purchaser at tex sale Po recover it
-of him, It need not be that peacesble possession
~which will justify e statutory bill to guiet the
titie., For 1f the originzal owner be and remain
in such possession as that it will require some
nature of suit to oust him, though his possessicn
be 2 serambling one, he need not wait to be sued
to stimilate an exercise of the right conferred
by section 3108, but mey, 2s was done in CGeorglsa
I. & T. Co. vs, Washington Realty (5., supra, in-
stitute a suit in egquity to enforce the right.
O0f course he could not, as the decree in thls case
stated, have the statutory relief to quiet the
title vmless he had pesceable possession., Bnt if
he is in posséssion ané the purchaser is scramb-
1ing with him ss to its retention, such situation
should not deprive him of this right to file a Bill




. for an exercise of this right of redemption
whether it deprives him of relief under the
statute to quiet the title or not. Montgomery
v. Spears. 218 Ale, 160,, 117 So., 753.

The eross-bill was dependent upon the tax
title, and the former owner was In such po-
ssession 28 to reqguire a sult to dispossess
him, end the cross-bilil was of a nature suf-
ficient for that purpose; therefore the owner
had the right of redemption conferrsd by the
express terms of section 3108.

‘We think, therefore, that relief should not !
be denied cross-complainant, until the orig- {
insl compleinants shall heve complied with the 3
- order of the court prescribing the fterms on :
whieh the right of redemptiom was granted, oo
- If complainents fail so to comply, relief will
be due to cross-complainant on the c¢ross-kill,

The decree of the circuit court will be so
modified thet it grants mlief under the cross-~
bill in event complainants falil to exercise the
 right of redemptim in the menner which the
court mey order. As modified, the decree of
the court is affirmed.

The next cagse construing this Section is the
case of Morris vs. Cerd, 135 Southern page 340..cve00ees
223 Alebama page 254, Tnris was a bill to quiet title
‘with a prayer to permli redemption from a tax sale. Was
 was a Judge of Probate’'s deed. The court held at fol-
lows:

V/// Statute confers distinet right of redemption,
: where vzlid tax titles have been made and orig-

inal owner remains in posséssion. (Code 1823
3108}

Perticular statutory right to redeem from tax
sele is hot subject to two=-year limitstion.
{Code 1823, 3108-3109.)

Landowner in possession need not wait to be sued

in ejectment by holder of tex title, but mey flle
stat?tory i1l to guiet title. (Code 1923, 3108,

3109 o ’

There vendee of original owner was in sctual
possession when he received his deed and when
"he filed bill to redeem against owner of tax
title, statute providing particular right of
redemption spplied. (Code 1923, 3108).

Decree swarding redemption from tax sale should
“have included, in amount necessary to redeem,

sidewalk =eand street improvement assessments

peid by oemer of tax title., (Laws 1915, p. 475,

240)




Statute applying to redemption from tax sale
is that of the date of assessment and sale
consu?mation by tax deed. {Code 1923, 3107,
3108.

.'interésﬁ on"subsequently acéruing ﬁaxes paid
by teax purchaser will be repaid by person re-
" deeming at rate required by statute obtaining
at time of accrual and payment by tex purchaser
and to time redemption 1s effectuated. (Code
1923, 3107, 3108.)
The last case construing this Section is the
case of Chestnutt v. Morriss, 135 Southern page 344.....
223 Alabame page 254. This was 2z bill to quiet title in
which there was a gquestion of scrambling possession. The
Cowt held as follows:

Where tax purchaser does not have sctnal
possession of property, originsl owner.or

- .his. vendee may go into possession of-vacant"ﬂ**“"‘”*“*“*J

properiy pezceably and sue to redeem, not-
withstanding tax purchaser zttempts to regsin
possession by force or intermititent acts,
(Coge 1923, 3108, )
cwner

 Vendee of original/peaceably acquiring setual
possession of vacant property and bullding
fence held entitled to redeem from tax sale,
notwithstanding possessim may not have been
mainteined centinuelly from tax sale. (Code
1923, 3108)

In dismissing the bill, the triel ccurt, no
doubt, had in mind the question of & scram-
bling possession. This was before the de-
cision in Bell ¥. Propst. 220 Ala. 641,

127 So. 2i2, When the fence was bullt by

the vendee, zlleged to have been erected by
the originel owner, his possession as ¥endee
authorized him to file & bill to redeen.
. 3ecetion 3108, Code., That is, sc long as the
tax purchasger does not have the actual possess-
ion of the property, though he has the right
by valid tax deed, the true and originsl owner
or his vendee mey go into possession of vacant
property pesceably, and file a bill to redeen
under sectim 3108, even though the tex pur-
chzser should be attempting to regain possess-
ion by force or by wey of scrambling or inter-
mittent amcte.

Iz ig insisted thet the provisicns of section
3108, Code, Acks 1915, p. 475, 240, for re-
demption by the several clzsses indicated by
the stetute, apply to those who constently
-remeined in possession, 2nd not to one of the
class who did not actually and continuously




hold the possession, zgainst occasimal acts
hostile to his ownership, though "the owner

of the lend =t the time of the sale, his heir,
devisee, vendees, or mortgagee," may be in the
~actual possessicn &t the time the bill for re-
dempticn is filed, snd who cannot be peaceably
dispossessed without approprizte "suit against
such person.”

The case of Bell v. Propst, supra, is de-
cisive on the point that the bill may net be
dismiss ed on the view that there wss a scran-
bling possession. If when the vendee ccnnect-
ed his title to the originsl owner at tax sale,
and peaceably acguired the asctual possession of
the vacant preperty and built his fence, he ac-
quired such possession as required & suit by
the tsx purchaser to gain possession, he hed
such possession as enabled khim to redeem from
the tax sale., That is, so long &8s the tax pur-
cheser 1s not in thebchual possession in person
or by lessees or tenents, the true owner mey go
into the peaceable and actual possession and
have redemption, though that possessicn may nob
have been msintsined contirually from the tax

" “sale. See, also, Morris v. Card, supra. =~ . oo

We azre of the opinion that the trial court was
in error in dismissing the bill end taxing the
complainant with the costs,




TO THE HONORABLE JUDGE OF THE CIRGUIT GOURT OF BALDWIN
COUNTY , ALABAMA, SITTING IN EQUITY.

) Comes your comnlainant‘rhe Mob4ile racht Club, &
ﬂcornoration, organlzed and ex*sting urder the laws of |
-..Alabama and whose place of residence is Fairhope, 4Aja~
bama, and respectfully exnibits this its bill of com-
‘plaint against E. M, yohn who is over the age of 21
years and a resident of Bay Minette, Alabama, and D.
Cook who is cver the age of 21 years and resides in
Montgomery, Alabama, and whose address is c/o of the
Health Department orf the State of Alabsma, And com=

" plainant respectfully shows unto the Court as follows:

1. That it is in the act

the following tract of land in the County ot Baldwin,

State of Alapams described as rollows:-

Lots 4 & 5,Block 5, of the Magnclie
Beach Plan or additisn to Fairhope,

as per map or plat of said plan or ad-
dition recorded in lMisc. Book No, 1, at
Page 296, of the Probate Records of Bald~
win County, Alzbhams, and as described in
that certein deed dated April 30th, 1920,
from 4., D. Russell & wife to the BASTERN
SHORE YACHT CLUB, INC., and recorded May
4th, 1920, in the office of the Judgs of
Probates of Bzldwin County, &lcbama, in
Hecord Book No. 29, N. S. pagse 478; to-
gether with all *mn“o"emen 8 1"'na**"eczn,, and
with all appurnsqanves thereunto belong-
ing or in anywise appertaining..

g *

2o .That the compléinantsowng said land in its own
right and that its title thereto is denied or dlsputed
by the res?bndents to this bill of cemplaint, or said
respondents claim or reputed to own the same Or some
part ﬁhereo‘, or some intersst therein, or tc hold sonme

lien or encumbrance thereon.

RS = CEREI

_peacetul possessien of Fa




Se No suit is pending %tc enforce or test the
1idity of =uch title, cimim or sancumbrsnce of the

said respondents, znd that therefore the complaint

brings this sult to sstilie the title fto said lands and

~go-clear up-ail-doudbts -or--disputss. concerning the same. .

&, 1The complainant further shows unto the Couri
that it owns the entire fee simple title to seid prop-

erty, and that the respondents claim or are reputed %0

to set forth ard specify their title, claim, interest,

or encurbrance and

3

ow and by what instrument the sams

is derived and created.

PRAV“R WOR PROGESS

Premises considered complainant prays the Court
+ e 4 s kvh A Lt . 8 ma -
to take jurisdiction of this cause and have its process
issue to the respondents commanding them to¢ plead, answer
or demur to this bill of conniaipt within the time re-

guired by law,

PRAYER FOR RELIEF

And complainant further prays that upon 2 final

hearing of this causs the Court will be nleased Lo
.2seertain snd settle tne title to such lands and clear

up all doubt or disputes concerning same, and deéree

that the compl &inant owns said lands in fee simple and
that therespondents have no escate or interest in, or~en-
cumbrance upon said lands or any part thereof, And com—
piainant prays for all such other, further and different

relief as it may be entitled Lo receive the premises con-

v L o

uw¢7_¢0” for Co mD.i.&l”laI”u.

sidered,

-~




FOOT=-NOTE 5~
The respondents are requagtsd to snswer cach
and every allegation of %the foregoing bill of complaint

from paragraph one %0 paragraph four inclusive, but not

o T - i .

under oeth, angwer under, belng heredy expressly we ived.

ot

L ﬁﬁ;iﬂw or Compiainant.
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"is in the possession of the land described in paragraph ong of -

Collector of Baldwin County’ Alebama’® became the purchaser of the

MORILE YACHT CLUB’
A Corporaition’

-

Gomplainant? IN TEZ CIRCUIT GOURT-IN EQUITY

- ~yS- STATE OF ALABAMA

£, M, YOHN and D, COCK’ BAIDWRIN COUNIY.

L L R e b

Respondents.

Now come E. M. Yohn and D. Cook and file this’ their:
Answer'and Cross—biil t0 the Original Complaint in this cause’
and show unto your Honor as follows:- ’

' FIRST:

That the Complainant’ Mobile Yacht Club’® is a Cor-
poretion organized under the laws of ilabama’ and that E. M. Yohn
and D. Cook are residents of the State of Alabama’ and over thé
age of twenty=-one years.

SECOND :
Gross-coamplainants admit that the lobile Yacht Club

the Original Bill of Complaint.
THIRDS

Cross-Complainents deny that the Mobile Yacht Club
is the owner of the aforesaid lamds in its own right’ but respect=
fully show unto your Honor that in the year 1927 said land’ which
was Guly assessed to the Eastern Shore vacht Club’ was sold by
fhe State of Alabams and Baldwin County for the taxes due there~
on’ which were unpaid and delinguent’ and which was done according

%o law’ and that the State of Alsbama at said sale’ by the Tax

seme’ said sale having taken place on Mey 28%h?* 1928° and that on
the 18th day of Jenuary’ 1932° the State of Alabama sﬁld and con-
veyed seid lands to your Cross-complainants’ a copy of the said
Deed being hereto attached’ marked Exhibit "A" and made a part of
this Bill of Complaint.
FOURTH:.
vour Cross-complainents admit that there is no sait

pending to enforce Or test the velidity of the title’ claim or

-~
*

(Page one) "




(page two)
encumbrance of the said Cross—complainants’ and most unéquivocal-
1y deny that the said Complainants own the entire fee simple title
to said property’ and respectfully show unto your Honor that theﬁ'
hold the fee simple title to said preperty and are entitled to 5
its immediate possession and a judgment against the said Complain-
ant for iits damages by way of rent or use and occupation.

FRAYER FOR PROCESS. .

THE FREMISES CONSIDEREDf Cross-complainants pray'thét
your Eoﬁor will teke this Answer as a Cross-bill’ and that your
Honor will cesuse the usual Writ of Process to issue to the Mobile
Yacht Club’ meaking it & party defendant to this Cross-bill. of n
Compleint’ and regquiring it ﬁo plead’ answer or demur to the same
within the time Tequired by law.

PRAYER ¥COR RELIEFR,

Your Cross-compleinants further pray that upon the final

hearing of this cause’ that your Horor will decree that they have

Homor will cause to be issued the appropriate Writ directed to

the Sheriff of Beldwin County’ Algbama’ tc place your Cross~Com-
plainants in the possession of said property’ and if necessary to
igsue a Writ of Injunction rest;aining the said ¥Mobile Yacht Club
from interfering with tsheir usé and occupation of said lands’ and
that your Honor will ascertain such reasonable amount as the ends
of justice require to cover their damages as may be due them by
reason of the unlawful'use and occupation of said premises by sald
Mobile Yacht Club from the date that they purchased The same from

the State of Alebama. TYour Cross-—complainents further pray that

relief as in equity may seem just and meet. And your Cross=com-.

plainants will ever pray.

;Jéigflkitiﬂ Jélgtaééa r(:;%2L¢4L~ﬁJ

Sol;éitors‘fb% Crosg-Complainanis,

FOOT NOTE:~

The Mobile Yacht Club is required to
answer Paragraphs "FIRST" to "FQURTH®™’
inciusive’ bul answer under ocath 1s
hereby and herein respecifully walved.

citors for Cro

complainants.

i the fee simple title to the above stated property’ and that your |

your Honor will grent to them all such other’ further and different -




‘sideration of the premises above set out’ have this day granted’

EXHIDIT "AY,

"THE STATE OF AT.ARAMA
REVENUE DEPARTIENT.

RNCHF ALL MEN BY THESE PRESENTS: That Whereas® on the
16th day of April’® A, D.’ 1928° 3the Probate Court of Baldwin Coun-
ty rendered a decree for the sale of lands hereinaffer deseribed
and conveyed for the payment of state and county taxes then due
from the Eastern Shore Yacht Ciub’ the owner of said lands’® and

- Por the payment of the fees’ cosis and expenses o and under salé

decree and the sale had in execution thereof;

AND WHEREAS'®' thereafter’ to-wit® on the 28%th day & May’
19287 under and in pursuance of said decree said lznds were re-
gularly offered for sale by the Tax Collector of Baldwin County’
for said taxes’ fees’ costs and expenses’ and no person having bid
a2 sufficient sum for sald lands to pay the same’ said lands were
bid in for the State for the sum of said taxes’ fees? cosis and
expenses;

AND WHEREAS® the time allowed by law for the redemption
of said lands has elapsed since said sale’ and the same not having
heen redeemed’ the title thereho under said sale is still in the
State;

AND WHEREAS® said lands having been entered upon the
books of this Department’® and the auditor and treasurer of this
State’ with the approval of the Governor’® have fixed the price of
said lands and ascerftained thait the sum of One Hundred Dollars
($100.00) is sufficient to cover and satisfy all claims of the
State and County agalnSu said lands for or on &ccount of taxes’
interest? fees and costs and officer's Tees which were due ugon
or have accrued agalnst said lands as previded for in Ghapter
587 Article 8 of the Code of Alabama of 1923;

AND WHFREAS® applicatiocn has been made to the Auditor
of the State by E. I, Yohn and D. Cook to purchase said lands’
and said sum of One Hundred Dollars ($100.00}) therefor has been
paid into the State Treasury. , )

NO%W* THEREFORE’ I’ John Brandon’ as Auditor of the
State of Alabama®’® by virtue of and in accordance with tThe pro-
visions of sa&aid Chapter 387 Article 8° of the Code of Alsbama of
19237 with the approval of the Governor of Alabama’® and in con~

bargeined’ s0ld and conveyed’ and by these presents do grant’
bargain’ sell and convey untc the said E, M. Yohn and D, Cook’ witk
out warranty or covenant of any kind on the part of the State’ ex-
press or Implied’ all right and title of the sState of Alabams 1n
and t0 said lands’ described as follows: : ‘

Lots Four (4) end Five (5)° Bloek Six (6)°
Magnolig Beach 4ddition to Fairhope’® lying
and being situate in said County ard State’

TO HAVE AND TO HOLD the same’ the said right and title
of the State in the lands aforesaid unto E. M. Yohn and D. Cook’
and their heirs and assigns forever,

In testimony whereof I have hereunto set ny hand and
seal this the 18th day of January’® 1932,

John Brandon (SEAL)
State Auditor.

(page one)




(page two)

STATE OF AT.ABAMA'
MONTGOMERY COUNTY.

T’ Langdon C. Parker® a Notary Public in and for said
County’ in said State’ hereby certify that John Brandon’® whose
name is signed to the foregoing conveyance as State Auditor’ and
who is known to me’ acknowledged before me on this day that’ being
informed of the contents of this conveyance’ he executed the same
voluntarily on the day the same bears date.

Given under my hand This the 18th day of January’ 1932.°

Langdon C. Parker’
(SEAL) - Notary Public, "

Filed April 16%h’ 1932.
Recorded 52 N. S.’ page 256




THE MOBILE YACHT CIUB,
& Corporation,
§ IN THE CIRCUIT COUR?T
5 : L Complainant,
T BALDWIN COUNTY, ALABAMA
: L . .Vs. ]
- e TN EQUITY.
SR, M. YOHN anmd D. COOK, ;

Respondents.,

This cause coming on to be heard and being

 submitted upon the motion of the complainent for a re-

demption from the tax gale, angd it appearing to the sat-
~isfaction of the Court upen the pleadings in this cause

that the complainant is in the actusl peaceable possess-

ion of the land deseribed in the bill o7f complaint, ang

- that the sole claim of the respondents Lo said land is by

-'feascﬁ of & certain tex deed dategd Januery 18th, 1932, aﬁd
f“recorded in Deed Book 52 N. S. page 236 of the Probate Re=
“cords of Beldwin County, Alsbamas, o
- IT IS TEEREFORE CRDERED, ADJUDGED AND DEGREED.
to redeem said land from the tax sale hereinsbove referred
to.
And the Couwrt now proceeding to ascertain the
_  emount paid by s2id purchaser a2t the tax sale which seid

deed shows to be One Hundreg ($100.00) Dollars, and it

have-paid Two and 40/100 ($2.40) Dolkras‘recording féeé;
and the Court furthep computing the inteprsst upon sald

One Hundred Two ang 40/100 {$102.40) Dollars a= fifteen
percz%}ffroghganuary 18th, 1932, does ascertain szme +

L  be

Loy
/Qé S 5 &nd the Court disallows anv sole

by the Court that: the compleinant be angd is hereby alloweg

'“*H”fbefhg-furﬁhermshanéto.the”court”thatwthe.regpoﬁéents.;g;flf;”




isitorts fees for respondents! solicitors; and i¥ far-

ther appearing to the court thet no other zmounis have

. been expended upon szid land by the respondent, and the _

‘whieh it is hereby sscertained to be the total emount

due from it for a2 redemption of said property from sald
tax sale; and it further being shown To the courit thet
the taxes upon said lands for the year 1932 zmount to

7

o
4é27\\~ and are now due end zssessed to the

respondents, and the complainant has filed in thils cause
ité receipt showing the payment of these Laxes,

IT IS THUER FFORE ORDERED, ADJUDGED AND DECREED
by the Court that the respondents hereto haw no right,
+i1tle or interest in, or encurbrance upon, the following

desceribed land, or any part therecf, snd thet the title

" fo said land is hereby fixed end established in the com-’

‘plainant as agsinst the respondenty viz:

411 that trect of land in the County of Baldwin,
State of Algbame, described ag felilows:
Tot Four (4) and five (8} of Block Six (&) of
- the Magnolis Besch Plan or Additiecn to Fairhope,
as per map or plst of szid plan or a2ddition re-
corded in Miscellareous Boeck 1 Page 286 of the
Probete Records of Bzléwin County, Alsbame, and
as described in that certain deed dated Aprii
30th, 192C from A. D. Russell and wife to the
Eastern Shore Yacht Club, Inc., recorded May 4th
1920, in the office of the Judge of Probete of
Baldwin County, Alabame in Record Book 2¢ N, 5.
Page 478; together with all improvemenis therecn
snd with 811 appurfenances thereunitc belonging or
in anywise appertaining.

the State of Llsbame, to E. M. ¥Yohn and D. Cook which

deed is dsted Jenuery 18th, 1932, and recorded In Deed
Book 52 N. S. Page 236 of tre Probate Records of Baldwin

-

I angd v

o)
f=te
jah)
m
[41]
[11]
3

County, Alabame is nul encunmbrance against
£

the title of the complainanit to the land therein described,




-

end said deed is hereby cancelled and snnulled and re-
moved sg & eloud upon the title of the com iginant
the land herein above described.

it

by the Ccurt thet the Register of this Court within

thirty deys efter the rendition -of this decree shall
Pi1e a certified transcri thereon in the Probate Court

o
w

£ N
of Reldwin County, &la baﬁ@fan@ tzx the cost of same as &
)

peri of the costs in this causeo'

,r-s\;‘\

IT IS FURTHER ORDERED ADEUDCED LXD DECREED

/J-ﬁ{

Done in term tice thlS :%:Z day of Deceooihmy

g

issue. ! 1‘ - Tz c¢{ Z j;y

1932,

7 %/‘/m

JUDCE.

NEE T3 FURTHER O DERED, ADJUDGED- AIDODECREED oo 7 i i S
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MOBILE YACHT CLUB, L
& Corporation,

L L]

I¥ THE CIRCUIT COURT

Complainant, B

BALDIIN COUNTY, ALABAMA - .

Va8, RO
I BEQUITY,

.y

e

E. M. YO0HN and D. COCK,

(13

N s

Comes the complainant and Tor answer o the

,cfoss:bill says:

20 - It adnits the allegations or paragraphs one

and two thereor,

2. For answé to the third paragrapn thereor com-
;1fp?aﬁnapt admits that said lovs were assessed vo the Hastern
ffbnO“e_iaan Club and mwold to yhe Szate or Alabama for Taxes

}on May 28tn, 1928 ang vhat on January i9th, 1932, cthe DEaTE

3 Aiabama so?a sa*d iands z0 une cros;-complairant and

Qi
12

thas exaibit "AF azgacned L0 sa

}u-‘s

d cross bill is = irue copy
OF the deed mede in pursuance thereor, andg complainant
Turcher S8¥S ThAT 24T une vime or said szle Lhe masvern

Snore yachy Ciub was in thne acwvual, pescerul Dossesdion

01 said land and remsined in saic acvual, neaceryl rPOSsgss~

icn uwnwsil tne complainant 2eguired T

-

tle thereno rom said

asvern Sp0re racni Club who delivered DOssession thereof

TO your compliainant, and tnat your complzinant has remained

}...l
i3
ef
by
@
o
[¢]
;";l
®
[
\»
s

e&cerul possession vhersor Since vhet time,

'3. ' AndménswéfiﬁémparégfaéﬁArbﬁr 6fwfhe.§foéé“
complaint your complainant admits that there is no suit
pending to test the titie vo f2id lands othner than the
- Present sult and complainant den nies that the respondents
. ' hold tne ree simple tivle wo sasic pProperiy, and deny vhat

the respondents are envitled vo tne immediave Dossession
thereor, and deny that the TFespondents are entitied o any
damages by way of rent, or use or Gceupavion,

vy

. ' € . - -
bofi0£§¢§7£or/@ompialnans & Cross-Respondent,
K -~
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MOBIIE YACET CLUB, 4 GORP(RATION,
Complainant,
VS
' Ee M. YOHN aué D. GOCK,

Bespondents,

1IN THE GIRCUIT GOURE, I BQUITY, BAIDWIN GOUNTY, &TABAIA,

. BRIEF 4D LRGUMENT OF
| RESPONDENTS,
By

 Hybart, Hesrd & Ghason.




The proceedings in this case were instituted by
the Gomplainan‘a filing its bill of complaint far the purpcse
of Quieting its title o Lots Four (4) and Rive {5}, in Blook
Six {6), Magnolia Béach addition %o Fairhope, Alebama, whereupon
.' Respondents filed their a.nswér and eross bill sgetting up that

they were the mmers of the lam‘i involved by Teason of the

e -"fae‘a that they had purcnased the seame from the Sta‘te AH&I’UOI.‘,

and obtained from him a deed t0 said land that the State had
: &cciuired by reason of a tax sale of the same by the Tax Col-
lector of Baldwin County, Alsbema, Par delinguent taxes due
thereon, and the State became the pmehaser &% ssid sale, said
sale having taken place on Mgy 28, 1988, and that on the 18th
day of Jenuary, 1932, the State of Alabama sold and conveyed
szid lands to said Respondentse

Said‘c:eo ss Bill of Respondents? prays for a
| weit of possession, or sdme such similiar writ, to be issued
'in their behal?f plaeing them in pessession of séid propexty,
and for suck other a.nd further relief as maybe Tight and

proper in the premises. on the u.l..ng of the auswer end oross

‘bill by fhe said respondents, Complainantd moved the GCourd
:that the Court ascertain the amount expended by mEEmmm Res-

. '.pondents in their said purchase of said property, and such
amounts as they may have expended for azes since arml permit
1% %0 pay said smounts and be allowed 0 redeen the same unden

the provisions of Section 3108 of the Code of 1923,

~ 1-




Gmplainan‘b has submitted, thoough its able Solieitar,

several authorities dealing with Seetion 3108 of the Gode,
but 211 of these authorities with the exception of ome, that
is Threadgill v, Home Lcan Company, 219 Alabama, 411, have %o
4o with sales made by the Tax Golleotor Ho individuals anmd
Corporations e#her than the Stabe.
o N if;_; is our comberticn That by reason of statutery
'pr:.ofvisions', there is 2 different rule laid Gown %o govern
The rights of redempiion where ome is c¢laiming under a deed
from the State Auditor by virtue of 2 valid sale of the lands
for vaxes than in the case of the ardinary purchaser at the
Tax sale, and in support of ouwr comsention, we guote tlie
following from Hooper V. Babkhead, 171 Alsbama, 637,

"Of course, no such condition surromnded

the purchaser from the SHate. He is stmply

& buyer for caslk. There is no Tedemption right

¢r period to be comsidered.”

In Threadgzill v. Home Ioan Gongoany, the Court will
observe that the respondent 4id net contend that there was a

r-

valid sale of the land Tor the taxes due thereon, or, if we
Tare m.ist_aken' in this, 't_he respendent did not contend for a
m}‘;t ox Possession, but only conbtended that he was entitled
_fo g lieﬁ on seid lands by reason of its %ssignment 0 him
by the State, and, of ecuTse, unier the Telief prayed £or
the Cowrt had no aubhority to asgertein as £0 what righss
ke was entitled to by virtue of his deed from the Stase
_éuﬁitor, and ¥x a valid tax sale and proceeding that ine

0 Zoe




vesved the State with the Title in and T 0 said property, s0

consequently, the respondent, Threadglll, having only asked

in his sa2id enmswer and cross bill that the Court declars

& lien and compensation therefor, there was nothing else for

vhe Couxt To do than $0 ascertair what amcount he was entitled

. %0 under and by virtue of his said liexn.

e _ ”ne only rererence that the learned Judge made ®
Section 3$08 which in the 1807 Code was 2312 with the same
'prov1sions exmept the amount of interest, was that it was mot
applicg‘ale to the faots sebt forth in the proceedings in Thread-

Zill ve Home Loan Company,

We‘have n0 higher authority £ this statenent than

Tthat of The Supreme Court in the case of lorris v, Cand, 223

Alebam=z, 854, the Court said:

#In Threadglill v, Homeloan Company the suit
was by the omer under Section 9905 to clear
t1tle, and in which there was answer and
eross bill by the Tax purchaser gt the Stade
Auditorts private sale, and asserting a lien
for the gmounts so paid under Seeuion 3180
-of the Cole, The observation was made that
the Stabtute providsgdg for attozneys? fes
~for Plaintiff*s purchaser at tex sele %o
recover the possession of the land for bringing
the suit for possessim under the fbregozng and
lest eited sTtatute did not provide for purchasers
gt 8tale Auditor's private sale.®
In this progeeding it is conseded that there was
2 valid tax sale and in sirict compliance of the law in the
selling of said lands both by the Tax Collector and the
State 4uditor, and we conbend thebt Seotion 3126 of the Gode

in the case at har eontrols,
-




SECTION 2126,

"The right to redeem any real estate bid in for
the State shrll be forfeited uniess such Teal estake
is redeemed within the time Preseribed irn this
chapter; and if not redeemed Wwithirn +hat time, all
of the right, titls and imberest of the owner of
such real estate and of the person whose duty it
was we pey the taxes thereon in and to such Teal
estate shall be transferred 0, ané absolutely
vested in the Statel."
It is an elementary proposition that every statute, when-
POssible, should be given its field of Ooperation. Section
9186 of the Code emphatically states thet all of the right,
$itle and interest of the owner of such real estate shall
be iransferred to, and absolutely vested in this State on
the expiration of the period preseribed in said echapter,
which is defined in Seoticn 3122 as being two years.
SECTION 3122.
"Waen lands have been sold for taxes and
bought in by the Stats, and after the
lapse of two years from such szle no per-
son entitled fhereto has redeemed the saume,
the State Auditor may sell all of the right,
Title gnd interest of the State in and o such
lands &% the best price obtainable."
 So mwill appear thet the Stete, after the twe years,
the owner not having redeemed the same being vested wish
the $itle to the same bas the authority and the bower and
the right t0 sell seid lands and vest the purchaser from
it with whatever title or right or interest it may hold
in and %o the same, which is the absolube right, title and
interest of the owner of such real estate,

-




Then, if this be true, how would it be Possible Tc permit

& redempition under Section 3108 of the Cole, as the parity
meving for the same bas no righ®, title or interest in and
%o the property by reason of the faet that by virtue of
Section 3126 of the Code he has been divested of the same s

- and bas no further rights in the premises® It not only

. .B&ys. f&h&.‘ﬁ.,.it transfers. the $itls .and his interest, bubt said-
Sectiion exgressly states that all rights are passed out of
him t0 the State, and, consequently, becomes extinguished
and he ceases $0 have any further control over the property
in any msnner, shape or farm. This being s¢, 1t necessarily
follows to give the second Section, Tt is Seetion 3126
and Section 3108 a field of operation. That Section

- 3108 should be applied 4o the ordinary sales other than
when the lands ere bid off for the State, and Section 3126
should be applied when the facts are as set forth in the

¢ase 8% bare

AMOUNT TO REDEEM,

' We eontend that tﬁe Complainant is not embtitled . S

'__to redeém this property at this iime, Wt in the event that
the Court is of the opinion that it is, we don't agree
with the Complainent as to the amount that should be raid
by it for this purpose. The Court will reeall that in the
cese of Threadglll v, Home Ioen Compeny 219 Aisbema, 411,

that the Cress Complsinant asked affirmetively for his




relief &s %o his lien and the amount imvoived thereon,

t in the case &t bar the Complaingnt is moving the Court
to fix the gmount due,and coming imto the egquity Cours as
it has and submitting itself to its juriddietion, then it
should offer to pay whabever amecunt is due for the purchase

price that the lends were bid off to the State for, together

o WAtH-The  Faxes-that--should have-been-paid thereon; Together

with the interest on the same, It is not a question of
_;és't'.o;gpel s¢ far as we are concerned, Wt it is a question
of the movant vaying to the Respondents the exact amouni
that should have been paid upon the lands Ffor the taxes,
ett. |

- Your Homor will recall tﬁaﬁ Messrs. Chascn and
‘Sossaman were to agree upon the smount the thhe bheord dise
closed that the tazes on which the lands were sold for.
My, recollections are thet the amount dne for taxes for the
year that the lend was sold for is smething around Fifhy
{$50400) Doliers. The State held these lands for some

B _several'ye.ars, and the amount of the taxes for T hose several

Yeérs should be in t:he neigh‘oca:‘hcod of the amount it was -

_ assesse&‘for the year in which the lands were sold. This
 information we will ob%ain and deliver to your Honor in

the event that you are of the opinion that the Complainemt is
entitled to redeem, and are of the further opinion that

it should pay all amounts that it would have had to paid

by wey of taxes 10 the State and County if it had kept 1‘7".
B "




We desire to 0211 your Honor's attention to Section
123 of the Code o %he effect that the Auditorts deed S0
the purchaserwbuld vest him with a1l of the »ight, title and
interest of the State in and +to the lands purchased by him;
&nd such purchaser skail thereafter have 211 the Tight, title,
and interest of the state in and 0 such lands, and shall be

held and treated as the assignee of all ohe uaxes é.ue Tpon

‘sich lards, or for which they were solﬂ end the nenai:ﬁies, and

of all the taxes that should have been, under the law, ag-

sessed upon the same, 1T they had been the property of =z
_priva’ce citizen of the state; and he shall be clothed Witk all

the rights, liens, powers and remengies, whether ag a

Plaintiff or deferdant, respecting said lands as an in=-
dividual purchaser at the tax Gollector's sale would have
in similar circumstences,

With the data referred 1o above, thet is the
agreement between Messrs. Chasom and Sodsemasn, will clsare
1y demonsitrate that the swm of $100,00 will not hear eover

the smount of taxes that this broperty ms subject to,

~and that ‘the movant in This case will not ae d@lng eaultsr

b7 paying 0 us the sum of $100,00,%0x, by this last mene
Tioned section we have been transferred a1l of the righis,
end interest of the State of Algbama Ffor a consideration
as %o the taxes that should have been raiid upon this

property from the time that it was sold up until the

- Present time,




Respectfully submitted,

golicitors for Bespanﬁent.'




