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The State of Aﬁabama,g o | - COURT.

Baldwm County

. Hom. L. ¥. Farrell .
To 2 i

Foley, Alabamm

-

“ENCW YE: That we, having full faith in your p‘ru‘d‘en‘ce“aﬁd“"comp"é'ﬁ'enéjﬂ“ ﬁav‘e‘appO?iﬁt@;’d""““’jﬁﬁ“’Cbmi‘““‘“"”“' -

missioner, and v these presents do authorize you, at such time and place as you may appoint, to call before you

and examine Karl Hanselman, Krs. Karl Hanselman, Carl Hanselman,

-

Ro bert Bruha, Frank W. Walker, E. S. Hugger, August Noltensmier,:

Max Neumann and John Werner

- 2§ witnesses in behalf of Compiainan+t

in 2 cause pending in our Circuit

Court of Baldwin County, of said State, wherein

'Karl Hanselmen

Cemplainant_ .

and

Anna H. Nagele, et al.

on oath to be by you administered, upon Then

i t0 take and certify the deposition. > S ot the witness_ €S and return the same to cur Court, Wlth all convement

. 5Deed, nder FOURE ARG - o S e e S SR “ﬂ_
Witness 8th day of Decembper, 19 32 |
/v

! . REGISTER
COMMISSIONER'S FEE, 5_ 10« U0 -

WITNESS' FEES, $ 12.00

Defendant, S



IN THE CIRCUIT COURT OF
BALDWIN COUNTY. ATABAMA
IH CHANCERY

. KARL EANSELMAW,

COMPLAINANT, -

Vs DEPOSITION

. AWNA H. WAGELE AND AUGUST
NAGELE,

P S I

RESPONDENTS.

I, L. ¥. Farrell do hereby certify that under the authority upon
'me éonferred by the attached commission issued out of the Circuilt
Court of Baldwin County., Alabama, I did on the 28th day of December,
'1932 cause the witnesses named in szid commission to come before me
in Foley, Alzbama at which time and place the following proceedings
were had and done:
| r., Lloyd 4, Magney appeared for the Complainant and ¥Mr. E. G.
Rickarby appeared for the Respondents.

The following stipulation was made and entered into between the
 801icitors for the parties:

STIPULATION

It is hereby stipulsted by and between the
parties to this cause, by their respective Solic- _ B
itors, that the testimony of the witnesses may |
‘be taken Iin short hand by the Commissioner and -
transcribed at a later date and that the signature
" of each witness To his testimony is hereby waived.

Sclicitor for Complainant.

Solicitor for Respondents.
Avgust Noltensmier, being by me first duly solemnly sworn. did
depose and testify as follows:-

ESTIHMONY OF AUGUST NOLTENSMIER

”-jg’fﬁ?myﬁnaﬁé'is”gﬁgust*moltensmier. I live in Elberta,Baldwin County,
}Alébaﬁa and have resided there constantly since 1916. I am 64 years
_ old and at the present time am engaged in farming but I have had ex-
:f“ﬁériénce in the building and construction of houses and am familiem -
With real estate and real estate values in and around Elberta, Alabama. '
| I am familiar with the property located Jjust south of Yr. Han-
'ééiﬁan's store in Flberta and described as Lot 4 in Block 10 in the

- Town .of Elberta. I have known this property ever since the buillding was S




~erected which, I believe, was in the year 1918, in any event, just after
the war and have seen the property every week or two since it was erect-
‘ed. Within the past two weeks I have had oecasion to mske an examina-
tion of this property, particularly the building property, as I was ask-
ed by Mr. Hanselman to do so and at his request, I did make such an
examination. It was my purpose in making this examinztion to familisr-
ize myself with the details of the building, the dimensioans, the amount
of lumber in it and its present condition. At the time of this exam-
ination I made & sketch of the building and wrote dovmn the lumber which
it contains and which would be necessary to re-place it and itemized
the varilous amounts. According to my estimste it would require 9,309
feet of lumber to duplicate this building. At the present time I believe
such lumber to be worth about $12.00 per thousand feet and on this basis
the cost of the lumber necessary to duplicate this building would be
3111.70. I am not positive, but think that on April 29, 1930 this lum-
ber would have been worth one to two dollars per thousand more than
the price of $12.00 which I have given as today's price. I also made
an estimate of the amount of labor necessary to building a duplicate
of this building at this time, and in my Judgment 575.00 would be
~ample for that purpose. I have had more or less experience with real
“estate in and around Elberta for the vpast sixteen years and kmow the
value of town lots in Elberta. I kmow the value of this lot 4 in
Block 10 and, in uy opinion; the lot, exclusive of any building upon
it, is worth $300.00. So far as I am able to judge, there is no diff-
erence in the value of town lots in Elberta today than on April r9,
1230 and I think this lot was worth the same in April, 1930 as it is
today, that i1s the sum of $300.00. I give it as my opinion, there-
fore, that this building could be duplicated of new materizl on this
same 1ot for the sum of $525.70 which I arrive at as follows: 5117.70
for lumber, $75.00 for labor, $18.00 for concrete blocks, haﬁdware,
ete., $21.00 for roofing and #300.00 for the lot.

I imow that the building has depreciazted somewhsat ffom age; that
the porch on the front has rotted somewhat and that some of the sid-—
ing on the rear is also rotten but I did not go under the building to
see what shape the joists and sills were in and so I am not prepared to

say in dollars and cents just how much less the building in its present




condition is worth than a new building would be but, of course, it is
worth less than a new building. ¢

with reference to Complainant's Exnibit "AY now handed to me, I
state that it is a photograph of the rear of the building about whicn
'_I-have been talking and is a fair representation of the present con-
‘dition and that it discloses rotting and breakage of the siding on
the rear of the building.

With reference to the photograph of Complainant's Exhibit "B"
now handed to me waich shows the rear and north side of the building
and is a fair representation of the bullding and its condition.

with reference to Complainantt!s Exhibit "C" now handed to me,

T state that it is a photograph showing the front of the building

and I consider it a fair representation except that because of the
‘heavy shadows it does not disclose the broken and rotied condition
of the porch.

CROSS-EXAMINATION BY ¥R. RICKARBY

I cannot tell how much of the decay and depreciation of the
puilding took place in the last two and one half years.

Wex Neumann . being by me first duly solemnly sworn, did de-—
pose and testify as follows:-

TESTIMONY OF MAX NEUMAIN

My name is Max Neumenn. I iive in Elberta, Alabama and have 1iv-
oG there for the past twelve years since 1820. My occupation is that
of a farmer but I have dealt somewhat in real estate and have ob-
served real estate transactions in and around Eibertia and know Drop-
erty values there.

T am familiar with ¥rs. Nagelels property next to Mr. Hansel-
manfs store described as Lot & in Block 10 in the Town of Elberta
and have known this property ever since I came to Elbertz twelve
vears ago. The building was erected at that time and I do not know
just when it was built. I have been familiar with this property in
a general way ever since I came to Elberta but on December 3, 1982
T made an examination of it at the request of Mr. Hanselman. On this
date I went over the building and made an examinztion of it both in-
side and out, for the purpose of arriving at the present value of it.
In arriving at such valumation I TooX into consideration the size of

the building, its condition and the size and location of the lot on
=3




which it stands and formed =z conclusion as to the value of the build-
ing worth what it would cost to re-place it which I estimste at 5275.
and I consider the lot worth $250.00, basing this opiniorn upon the

sale of lots in the same block about two and one half or three yesrs

. ago. In my opinion, the fair market valuation of this property, in-

cluding both building and lot, is $525.00 at this time. I do not think
that there is any substantizl difference in merke: vaiues of real esg-
tate in the Town of Hlberta between this date and April 29, 1930.
There has been very lititle movement of real estate in Elberta for sev-
eral years and T consider this veiue of $525.00 a fair and reasonszble
market value of this property on April 22, 1830.

With refernece to Complaintts Exhibits ®i¥, ®B", and Q" now
handed to me, Exhibilt "A"™ is a photograph of the rear or west end
of this building; Exhibit "B" is a photograna of the west and north
sides of the bullding and Fxhibit n"Cr is = photograph of the froat or
east end‘of the building. These photographs truly show the condition
of the building except that Exhibit "C" does not show the condition of
the porch properly as the front porch is comsiderably rotten and
broken and this, by reason of the shadows of the picture, is not dis-

closed on the photograph.

CROSS EXAMINATION BY MR. RICKAREBY

I make my estimate of the value of this lot from sales of other
iots in Elberta. One lot a block away was sold for $200.00. Some
other lots on the next block south sold at zuction for $£75.00 and some
cheaper than that.

Q. Would not what someone was willing to pay for this lot =zhout
the time the contract was made between iy, Hanselman and Mps. Nagele
have, in your opinion, any effect upon the value of the lot?

QBJECTION BY MH. MAGNEY.

=-Coﬁplainaat objects to the guestion for the reason that it is
improper cross examiration, assumes facts not in evidence, calls for
the conclusion of the witness based upon facts not in evidence and
does not call for the statement of any fact.
L. TL some one was willing to pay Mrs. Nagele much more than
- 8500.C0 for the lot at that time this would still not affect my ildea

of its value because I would think they were paying too much for it.




John Wérner, being by me first_duly solemmly swern, dig depose
and-testify as followss—

TESTINONY OF JOHN WERWER.

¥y name is Jomn Terner. I live in Elberta, Alsbame and have liveg
there since last APTil but I have lived in south Baldwin County with-
“in a few miles of Elberta, since 1911, s business is that of g con—
“tractor, carpenter ang building ang I have been €ngaged in this line
of work nearly alil my life, T am 48 years old. I have known Mrg,
Nageletgs broperty described ag Lot 4 in Ricex 10 in the Town oFf Elber.
“ta for a good many Years. 1do not Inow just when it was built put
it was & long time &g0. However, I have nevepr paid any particulsr

attention to the property uatii Just about 2 month ago when s Han—

-

selman asked me to go down ang make an examination of the building

and I did so. T make a carefyl €Xaminaticn of This building ang test-

-

ed the jJoists and $111s and fing that it has deteriorate badly ang
mich of the timber is rotten. I would not consiger the building of
any value at all +o move, although it night be worth $75.00 or $106,00
0 anyone who owned it ang hag use for it, The roof has leakeqd bad-

1y and the siding ang sheeting on the outsdie 0s badly rofted anag 71

db not consider the building much, T Say that the building could not
be moved, but that is not exact. It could be moved but it woulg be
necesszary to Spend so much to put in condition %o stand moving thst

it would not Pay as you coulg build the builiding new for very little
more than it would cost to fix 1% up to move, In my opidion, this
building coulg be constructeg new of all new material for between
$250.00 and $300.00 and I would be willing to take g contract to furn—

ish all labor ang material ang builidit rop Such a price, Of course,

leaving the building where it jg. Po fix 3 value on 1t for the purpose
of moving it off, I go not consider that it has any valiue for that
burpose angd if T owned it and hag to move it T would be glag to give
it to anyone who would take it dowm without eXpense to me,

I did not make any examination of this building in 1230 but I
do not think that its condition can be Very much different now than

it was then., Tt was a very cheaply constructed building in the first




o

place with the cheapest kind of a2 rocof énd, in my opinion, the decay
and deterioraticn has been going on gradually ever since the building
was constructed. Cerftainly, the condition I find there is not the re-
sult of anything recent and for these reasons I do not t.ink that the
value of the building could have been much different on April 292, 1930
than it is today.

There is no substantial difference between the cost of duplicating
the building today than on April 28, 1830. Possibly it would have cost
5% more on April 29, 1930 than today, but I do not think there is any
greater difference than that and so I think and give it as my best
Judgment, that the building was worth practically the same then as it
is today.

I an not so familiazar with real estate and land values and would
not care to express an opinion a2s to the value of this lot.

With reference to Complainant?s Exhibit YAV now handed to me,
this is a2 photograph of the rear end of the building and showrs plain-
ly the rotted condition of the siding at the ground.

With reference to Complainantl!s Exhibit rBY, this is a photograrh
snowing the north side of the building, as well as the rear, but it
really shows the building better than it is. When I examined it T
noticed that all zlong the north side where the bhuilding comes down to
the ground it is ail rotted away there but the photogracvh does not
make this appear clearly.

With reference to Complainant's Exhibit "C" which is a photogravh
showing the front or east end of the building, L think the picture makes

the bullding look much hetter than it is. The porch roof and floor are

both badly rotted, practically gone, but to look 2t this picture one
would think i1t was almost a new building ands0 I say I think the pic-
ture maxes the building look much better than it is on Exhibit ngr.

CROSS EXANMTNATION BY MR. RICKARBY

This was a pretty punk building.
E. S. Hugger, being by me first duly solemnly sworn, did depose
and testify as follows:-

TESTTMONY OF F. 8. HUGGER

My name is E. S. Hugger. + reside now in Miflin, Alabama where
T have lived since last February. Prior to that time I lived in Honh-

gomery, Alabama where I was engaged in the construction business for



forty four years. Iy business in Montgomery was the contracting of

and construction of all kinds of buildings and I am thoroughly fam-
iliar with the erection and construction of bﬁildings and houses of
all kinds.

T ar familiar with the property in Elberta, Alabama described as
Lot 4 in Bleck O About three or four weeks ago iMr. Hanssliman asked
me to come ur andé inspect the building and make an estimate as'to its
value and re-placement costs.

I did not make this examination with the express idea of moving
the building in mind, but I do know that the sills are rotien and
that it would require con51aerable work on the building to put it in
condition to move,

discovered that the roof on this building is very bad, that the

-

siding or sheeting on the rear is also in very bad shape; that the siils
are rotten, that the porch roofing is gone and the sheeting rotted a-
way and that the porch floor is in bad condition.

I figured what it would ceost to re-place this bullding at this
time as it was originally wviz: all new materials and according o
my figures, that cost would be $229.C0 and I would be willing to con-
tract to duplicate the building with 211 new materiais of the sanme
quality for that price.

There would be a difference in my estimzte of tThe cost of re-
vlacing this business 1f that estimate had been made on April 29,
1930 instead of zbout =2 month zgo. That difference would be from four
to six per cent., in other words, the contract would have been that
miuch greater in 1230 than now.

I do not consider that this building in its present condition,
has any value at 21l for removel purposes. In other words, if I own-
ed the proverty and had to move it I would think that I should be able
to break even and get it moved for the value of the bulliding but I
wonld not consider it as of any vaiue to me, Of course, it can be moved
if enough money is spent on it to put it in condition to move, but if
T owned it I would not spend that money and so give it as my opinion
that if the building had to be moved from the lot where it now stands
that it would be without any substantial value.

On buildings of this kind I figure the annual depreciation as from

two and one-half to three per cent. and, conseguently, I do not think



that there is any great difference between the condition of the build-

ing'now and what it was on April 29, 1830C.

With reference to Complainant's Exhibit "A® which is a photo-
grapn showing the rear of the bulilding, it shows clearly the rotfen
condition of the siding. However, this is probably 1n worse condi-
tion than the rest of the building as these are merely up and down
boards.

Exhibit "BY shows the north side of the building, shows on the
hottom of the house the rotten condition there and while it does not
make it clear, it does show the rotten condition of the sills.

mxhibit "C" which is z photograph showing the front of the house,
does not show its condition cieariy. On account of the shadws from the
trees and the angle at which the photograph was taken, the condition
of the porch roof is not apparent but the roofing is gone and most of
the sheeting is rotted away also. Heither does the vhotogranh show the
condition of thne porch floor which is badly rotied, and so I would
say that the photograrh makes the front of the building appear to be
mach better than it really is.

This building was constructed a good many years ago, I do not
know just how long, but it was very cheaply constructed and of very
chesp materiél when it was built ard I think that the building has
depreciated at least 50% from its original value.

CROSS EXAMINATION BY MR. RICKARBY

Tn estimating a depreciation of two and one hall to three per
cent. per annum, I am.taking the scale of depreciation that is gen-
eraslly recognized by buildérs. A building dbuilt eleven years ago
would depreciate much faster in the last three years than in the
first three. I estimate that this building has depreciated 50% and
also it has depreciated only about an average of 23% or 3% a year.

I repeat that there is not more than four to six per cent. diff -
erence in the cost of building of the class of which this house was
constructed in the spring of 1930 as against the end of 1832.

There are more people out of work now but they worked at the
lowest scale in 1930.

This puilding is about seventy-five feet from the Post Office.

¥r. Hanselman has a very nice store; one of the best in Elberta.

Tt is only on the other side of the alley way from this building. This



building is but a short city block from the highway Ifrom Foley to

Densacola and about the same distance from the bank., I would say that

hank
the/building is the cenbter of the business disirict.

Robert Bruhn, being by me first duly solemnly sworn, did depose

and testify as follows:-

TESTIMONY OF ROBERT BRUHN

¥y name is Ropert Bruhn and I live in FElberta, Alabama and have
lived there since 1220. My business is that of 2 farmer and mill
operator and I have done considerable bullding and construction work.

I know the properity of Mrs. Negele in Elberta described as Lot
4 in Block 10 and have known it in 2 general way for a number of years
but about three weeks ago I was asked by Mr. Hanselman to make an
examination of the building with the idea of placing & value upon it
in its present condition and also to place a value upon it for the
purpose of removing it from the lot.

T know the cost of lumber and building materials and the cost
and amount of labor which it would take to re-place this buiiding
with new materizl znd it is my opinion that the building can be re-
placed of all new material for about #285.00. There is a little diff-
erence in construction costs between now and April 29, 1832 and I
expect that costs were approximsiely 6% higher in 1930 than they are
Nnow.

This building is not in good.condition. It hzs lezked and this
has brought on decay but the rate of decay depends on the weather and
the amount of rainfall and it is difficult to fix any per cent. for each
year as it may be more one year than another. However, this building
has rotted and decayed and is in poor condiftion now., The older a
building gets the more rapidly it decays. This building is, undoubi-
edly in worse condition today than 1t was two and one half years ago
but I am unable to state exactly how much because, as I said, the
rate at which a building deteriorates depends so much upon the weather.
In a dry yvear it might not rot at ail but a wet year would cause it to
decay considerably. While it is hard to state exactly, I do not think
there is much difference in the condition of this building now than in
April 29, 1930 although there undoubtedly 1s some difference.

It would be possible, of course, to move this building but there
wonuld have to be considerazble work cdone to it and if T owned 1t I

wonld rather tear it down than to attempt to move it but I do say that

the building has a value of #75,00 on the basis of not moving it off.



I do not consider myself competent to place a value on Elberta
real estate, viz: land values, but, as I have stated, I do say that
if this buiiding had to ke moved off it has no value but 1t can be
re-placed of 2ll new material for $285.C0 and I would consider it
worth $75.00 in its present condition.

CROSS EXLMINATION BY MR, RICKARBY

It is worth $75.00 now. Inm April, 1930 it was worth about this
smch plus 5% on April, 1950.
| I looked carefully on the outside of the building but paid no
attention to whether or not there had bsen any new work done on 1t.
Frank W. Walker, being by me first duly solemnly sworn did de-
pose and testify as follows:-

TESTIMONY OF FRANE W, WALKER

¥y name is Frank W. Walker. I Iive in Foley, Alsbama and have
lived here for about 17 years. iy business since coming to Alabama
and before that time has had largely to deo with real estate and the
construction of houses and buildings. I have alsc had considerable
experience in the moving of buildings, having moved three here in
Foley and two in the éountry since coming to Alabama and having done
considerable of this work in the north before I came teo Alabama.

I know the property of Mrs. Nagele between the Post Office and
¥r, Hanselman's store in the Town of Elberta, although 1 do not know
it by the legal description.

I have known the property in a general way for & number of years,
T cannot tell exactly when it was built but I think that I have known

+ for some thirteen or fourteen years.

j=te

I am also a generzal agent for the Baldwin Mutual Insurance Compan-
v and my duties regquire me to Inspect and appralse and value buildings
of all kinds. I have made two examinations of this particular build—
ing. About eight years zgo I Inspected it for Insurance purposes and
zbout a month zge I made a careful examination of 1t at the request of
¥r. Hanselman.

This building was constructed for a store building, is an oblofg
building with a lean-to shed on the rear or west end of it, has a fiat

roof and was constructed with just the ordinary run of bulilding mater-

ial.




As I recall the condition of the building at the time I exanm-—
ined it eight years ago Tor insurance purpeses, it was then in good
condition but when T examined it about a month ago I found it in
very bad condition. The building had lealkeg and the siding ang sills
were rotting and inside where an ice box or sométhing of the sor:
had stood, the fioor wss rotting and the building hasg deteriorated
considerably from neglect.

In my opinion, this building on April 29, 1930 woulgd have had a
value, to leave the building where it is, of approximately £250.00 but

to sell the building for +the purpose of moving it off, I do not think
that it would have had a vaiue of more than $50.00. The building could
not have been moved without cross loading and bracing so as to carry
itself up. the shed on the west end woulg have been of more exXpense

to move than it is worth to the building. I would consider the cost to
put the building in shape to stand moving of about $40.00. If T had
been figuring to take the contract to meve the building thisAwould
have been based necessarily upon the distance to be moved but a minimam
figure in addition to getting the building ready to move, would have
been $100.0C. It would have been necessary to put a new foundation un-
der it wherever it was moved and then the building would only have
been worth_somewhere between two hundred and two hundred Tifty deoilars.,

N0 CROSS EXAMTHATION

Karl Eanselman, being by me first duly sclemnly sworn, did de-
pose and testify as follows:—

IESTIMONY OF XART, HANSETMAN

My nzme is Xarl Hanselman, T live in Elberta, Alabans where T
moved from Pittsburgh, Pennsylvania in September, 1223, I conduct a
general merchandise store in the Town of Elberta.

My store is located onn Lot 3 in Bloek 10 in the Town of Elberta
and this is immediately north of Lot 4 in RBloex 10, the property in
controversy in this case, there being a ten foot alley Tunning east
and west between these two lots.

Lot 4 was ovned by lrs. Anns Nagele, the Respondent in this case,
and there is a small one-story building on the lot.

This store building had been standing vacant for some time prior
‘to april 29, 1930.

As I have stated, there is Just a ten foot alley between Lot 3




and 4, i had built a garage on the back of Lotﬁgfbr my truck and one
morning in April 1930 my boy, in backing the truck out of the garage,
backed it into Mrs. Nagele's fence on the south sideocof the alley.
Irs. Nagele was in the yard and saw this and came over to the fence
- and I apclogized for the truck backing into her fence stating that
there wasg not as much room in the alley as I had thought when I built
the garage. ¥rs. Nagele then szid to me, "Well, Mr. Hanselman, this
:property is for szale, why don't you buy it?®

Mrs. Nagele also stated to me that she wanted to go to Californ-
ia with her mother and wanted to sell the property. I asked her what
the price was. She stated that she wanted for the property $5500.00.
Then I said to her, "Would you rent the property to me, and how much
rent would you want?! ¥rs. Nagele said, "I want $5.00 a2 month for
the property." I told her that I would think it over and I went home

cand talked it over with my wife and boys. Three or four days later

[41]

I walked to my farm and when I came back I passed the Post Office and
Mrs. Nagele was standing outside on the front porch on this side be-
tween per property and the store. I saw irs. Nzgele there and T
asked lMrs. Nagele, "How wide and how deep is this property you want
to sell me?n Mrs. Nagele said, "I don't know exactly, Mr, Hanselman,
on account of this alley.m" She said, "It is, I think, between foriy
and forty-two feet wide and one hundred eighty feet deep." There is
a tree growing there and she walked there and said, "This is the 1ine;"

Then my son was sweeping the sidewalk in front and I ssid, "Carl,
look there, this is the line.! Ve were standing there. Carl said,
"I see.™

That evening we talked the matter over at home and my son Walter
was against buying the property but I explazined To him that on ace-
ount of thé a2iley and there not being room to get in and out of the
garage without interfering with the fence that 1 thought we should
buy the propertiy.

Within the next day or so my wife went to ¥rs. Nagele and pzid
ner $20.00 to bind the bargain.

A1l of this, of course, within a few days before April 28, 1930.
On the morning of April 22, 1930 immediétely after breakfast, a-

round eight otclock in the morning., my wife, my son Carl and T went




over to Mrs. Nagele's house. In this house ¥rs., Nagele, in the front
room, operates the Elberta Post Office and we went to the back part

of the house in the livinz quarters. Mrs. and Mrs. Nagele were there
and we met as friends and neighbors to discuss the sale.

Then I asked Mrs. Nagele to give me 2 contract for this property
so I can show that I got tkis property from you, as I am a sgickly man
and I was sick for five yeérs and I am sick today and I don't know
whaet 15 going to happen. I might die so my people Woﬁld have no
trouble if I have this contract to show that I bought this property
from you. Mrs., Nagele said, "My, Hanselman, that is not necessary"y,
and then she offered me the rest of her vproperty where the Post OFff-
ice is located., She says, "iMr. Hanselman, I want that you buy this
property then we can put 212 in one." I said: "I cannot figure on
that.” 411 I want is a contract for tais property which I have bought
from vou."n

I asked Mrs. Hagele to write a contract. Ske said, "Carl, will
you write this comtract? You are a better writer than I anm.!

Q. Did you carry any paper or writing materials over there with
you? |

i. No sir.

Mrs. Nagele said, "Here is a tablet, will that do?n

She handed Cari a tablet and Carl sat down and wrote with his
pencil. ¥rs. Nagele said, "Will that do? I said, I think that is
alright.”

Q. Did Carl write the contract?

A. Carl wrote the contract.

This paper marked Complainant's Exhibit npr, that is the contract
we wrote. I said to my son, YRead that contract aloud”™, and I ecalled
frs. Nagele to the table. I said, "Read it aloud so everyone can un-—
derstand if.n

Carl was sitting at the table, the contract was lying on the table
and lrs. Nagle was standing by Carl looking zt the contrascit. I was
standing next to Carl on the other side. Carl read the contract aloud
and M¥Mrs. Nagele stood over him reading the contract as it lay on the
table.

Then I sald, "Is this perfectly satisfactory?? and jrs. Nagele
picked the contract up off the table and carried it across the room

tc where her husband was sitting beside my wife a2nd said to him,




‘nGus, what have you got to say about this?" Mr. Nagele said, "It 1is
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alrignt, with me if it is alright with you.® I do nob ]
-~ Y¥r. Nagele took the contract and read it or noit.

Mrs. Nagele sazid, "Yes, it is alright.®

She took the pencil'and sizgned as first party. She called her
'hﬁsbénd and T said, "How about Mr. Nagele?" anc she sald, "This is
my property and Mr. Nagele has nothing to do with it. He cannot
sign as owner, only as a witness." She made him sign on the other
side as witness. They signed first and I signed after and then Carl_
signed as my witness.

¢. Did any money change hands when the contract was signed?

4. We were through then and I sald to Hrs, Hagele, "irs. Nagele,
I want to make it 3100.00 fuill. I paid $20.0C before and I had 380.00
in my pocket and I gave her the £80.00 andé she gave me a receipt for
$100,00.

The paper marked Exhibit "sEr is the receipnt for $100.00 which .
Mrs. Nagele gave mes

lrs. lNagele and I were looking out of her back window at this
property and I asked her, Mirs. Wagele, is your garage on this lot?"
She said, "I dont Imow exactly, but guess yes.m She sald, "He has
his chickens in this yvard.? I said, "I will zllow you %o keep your
chickens in this vard until you move in the spring.”

Mrs. Nagele said, "Itts alright.®

I told Mrs. Nagele she could use the garage as I had no use for
it and had one of ny own.

We tock possession the day after the contract was signed and Mrs.
Nagele told me that she expected to move in the spring a d I told her
thet it was alright to use the garage and Xeep her chickens on the
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back part of the lot until that time. The same moruning that we
péssession of the property we had my boys move the fence in front of
my garage further south on to this lot so as to give me room to get
cut of the garage, and the fence is there today.

Since April, 1830 I have ﬁade three more payments on this prop-
erty of $100.00 each znd paid interest on the balance each time so
that I have paid all told $400.00 and interest on the purchase price

of $500.00.




From April, 1930 the matter went alongzwithout argument. There were
né terms set in the contract as to when I was to pay and so whenever I
got $100.00 I gave it to Mrs. Nagele. L 8o not remember the exact date,
but after I had paid her $400.00 the first trouble about the dezal came
up. I was lying down and one of my boys brought 2 lozd of Tfire wood and
was unloading it in this lot. We had always used the lot and stored fire
wood., etc. on it but this morming ¥r. Nagele came ocut and ordered ny
boy not to put wood on this lot., He said he wanted to clean it up. They
got to zrguing pretty loud so I went down and talked to Ir. Nagele. T
asked him what the argument was about and he sald that we had no right
to put on the load and he would not allow it as we had bought nothing
but the store. Then lirs, Hagele came out and she said the same thing.
This was the first time that aay cuestion was ever raised about our
having bought all of {the property. I said,!ifrs. Nagele, what is the
use of arguing? There was a coatract made and I wonder if I still have
that contract, but it will explesin everything." Then lrs. Hagele laugh-
ed in my face and said that there was no contract; that she did not
really sign anything. Then I said. "Do you remember us all sitting
together in your kitchen and writing out this contract?" And she was
so excited she said, "No, If there is a contract show it to me.™ Then
I sz2id to my son, "Carl, open up that safe and bring me the contract®,
and he did.

Then I held it uvp and showed it to lrs. Nagele; she was on one
sade of the fence and I was on the other and she wanted me to hand it
to her but I would not but I held it up so she could see it znd said,
Tirs. Hagele, do you know your own signature?” ind when she saw it she
was quiet and said no more.

After this conversation I had nc direct talk with Mps, Hagele al-
though both she and Mr. Nagele several times became abusive and attempt-
ed to sbart arguments, but I went instead, to my attorney and asked him
what te do. Acting upon his advwice, I went one morning and Mr. HNagele
was in the yard and Mrs. Nagele on her back porch. T said to them, "I
am willing to pay you the other %100.00 for the proverty if you will
give me a deed." I do not remember that irs. Nagele said anything but
her husband became very loud and abusive and talked so louvd and so
fast that I cannot recall all that he said but the substance of it was

that they would not give me 2 deed to the property but that the matier




“would have to be settled in court.

After that I arranged with my attorney to file this suit.

There is one thing which I think shcould be added to my testimony.
At the time Mrs. Nagele showed me the lines of 'the proverty, as I have
:testified to, she stated that she thought the property was forty-two
or forty-five feet wide by one hundred eighty-five feet deep but that
she was not sure and that whatever her deed called for that was what
she was selling to me and I said "Alright, I don't want any more than
just what your deed calls for."

CROSS EXAMINATION BY MR, RICKARBY

The original trade did not start between Mrs. Hanselman and Irs.
Nagele. lirs. Nagele offered me the property first.

The conversation took place in the back of the lot across from
my garage.

¥rs, Nagele then offered the property to me. There was no one
else present.

The next thing that was done was when I sent $20.00 to ¥rs. Nagele
by lirs. Hanselman., No papers passed at that time.

The next thing that happened was when Hrs. Hanselman, my son Carl
and I went over to the Nagele'l!s house, going in the back way.

This was after brezkfast and was not just as the morning mail
came in. When we were over there at that time there was nothing else
to do and Mr. and ¥rs. Nagele were present the whole tine.

As I said, pefcore, at the time we closed the trade, I told Hrs.,
Wagele she could ocntinue to use the back lot for her chickens until
she moved in the spring and I did not ask ner two days later for per-
misslon to use a part of the back lot to cut ur wood.

Q. Did you or not ask irs. Nagele about two days after April 29th
for permission to use the back lot in which to cut up wood?

A. I did not.

Q. Did you cut up wood in the back yard?

L. We cut up wood in the back yard.

Mrs. Nagele never, at any time made any complaint about the wood
we had cut up being scatiered about_in the lat and éid not tell us

that she did not obJject to our cuitting the wood but did object to




 1eaving it around so.as to be a danger to fire.

Q. Did not your wife, in your presence, say to M&.uNagele, i
Nagele, have z heart and give us a chance.' "ie have no other place
to cut our fire wood. " Was any expression like this used?

A. Not that I know.

Q. Did not Mr. Nagele also say, "We would not care about your
cutting the wood but you should pile it up.W

A. He did not say that.

Q. About a month after April 22th when you spoke to Mrs. Nagele
abbut using the back lot for a garden and either he or she told you
you could not do so as it would make trouble from drs. Nagele's
chickens.

L. Nothing was said.

Q. Mr. Nagele put up a2 fence acress the lot, Did you ask him ifl
that was for your garden and he salid no?

A. No sir.

Q. Di¢ you not ask Mrs. Nagele about twe days after April 28th,
1930 for permission to move that fence off the northwest corner of the
lot so you could back your truck properly out of the garage?

L. I cannot remember that.

Q. You do not remember then whether or not you asked that question?

A. I do not.

Q. Do you remember the afternoon of Wednes, July 20th when Mr.
Magney and I and you went out andé looked at that fence at tThe time when
we were discussing the question of having it re-placed.

L. Yes sir.

Q. Did you come out and join Mr. Magney and I z2s we walked from the
back of the lot to the front?

L. Yes sir.

Q. Did you not, at the time state that the fence had been there
ever since two days after you had traded for the place?

(At this point in the testimony of this witness. it being 6:15
P. M. of December 28, 1932, the witness suffered a fainting spell and
became so 11l as to be unable to proceed with his testimony. I{ was
thereupon agreed between the Solicitors for the parties to continue
the taking of testimony in this case to a2 future date to be agreed

upon at which time the balance of the testimony of the witness Xarl




Hanselman'will be taken and z11 of the teStimony of the witnesses Carl

Henselman and Mrs, Karl Hanselman will aiso be taken.)




_ On this the 17th day of Lpril, 1933 by agreecment between the
parties hereto and their respective solicitors the taking of the
testimony begun on December 28, 1232 was continued.

Appearances: WMr. E. G. Rickarby for the Respondent and ir.
Tleyd A. Magney for Complainant.

Cross—eXaminztion by ¥r. Rickarbv
continued

Did you not say that that fence haé been there since two days
after you had traded for the place?

Which fence do you mean?

The fence in the back that was moved and puf dizgonally.

The fence was nmoved several times,

Tﬁe fence in the back of the lot where your garage is?

T told you it was two days after Mrs. Nagele offered me her
property. I asked her if she would allow me to move the fence so I
could go in and out and she said I should duy the »roperty and in
the meantime I bought This property and when I had purchased this provp-
ertj, the same day I set the fence back.

How long ago?

| I do not remember how long 1t was. ¥aybe a year or so. M. Hag-
ele moved the fence out again and then the third time when you went
to Mrs. Nagele and told her to move the fence back again. That was
three times the fence had been moved.

Please answer the guestion exactly zas I am asking you.

Did you not, that afternoon when #r., HMagney and I were walking
down the lane back to the street, state that the fence had been
there two days after you had bought the place?

No, sir. I put the fence there the same day I bought the prop-
erty. That 1s correct.

Did you not say that the fence had been There since two days
after you traded for the place?

No sir.

Then did you not say that that fence had been moved with Mrs.
Ragele's permission?

To my lawyer Mr., dzacney znd you? YOU S€Ceeecececesns

¥r. Henselman please ¢o not answer anything except about what




took place on that iand on the evening of the 20th of July.

Then you did not say that the fence had been there two days
after you traded with lrs. Nagele?

The fence was moved the same day I bought the proverty and not
Cdater.
_ Then you did not say to Mr. Magney and to me at that time that
.you moved. it two days later after you had asked Mrs. Nagele and she
hed given you permission?

I never said anything of the kind.

Didn't ¥r. Magney tell you at that time it wasn't necessary
for you to make any furﬁher staterzents then?

T could not remember that— even if T wented to.

Mr. Hanselman, wasn't the first time that you claimed that lot

¥
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in Octcber. 1831 when Mrs. Hagele made some complaint zbout wood and

yvour wife szaid, "The lot belongs to usY ané that she had it in writ-
» g

B

ng?
That was like this: Mrs. Yagele said we had bought nothing else
but the store and then I said. "I think there is an agreement made,
- or contraet,%and when I showed her the contract and she saw the sig-
nature then she agreed to it. I do not remember what date that was.
Did your wife go in the house and get the paper?
My son.
He then read it, did he not, to M¥rs. Nagele?
No sir, he handed it to me and I showed it %o Mrs. Nagele.
You would not let her teke it in her hand?
No sir.
About a month after you got this paper, did you not spsak of
going to Foley to get the papers drawn up to complete the trade?
Nothing like that.
Didn't ¥rs. Hagele tell you that pavers for the trade could be
g¢rawn in Elberta?

No sir. I don't rememper,




Mr. Magney

When you made this deal with ¥rs. Nagele to buy the proverty,
you khew what the building was didn't you?
Sure I did.
And you knew the value 6f it 2t that time?
 i think T did. She made 2 price and I got it alright.
You agreed to pay her $500.00 for the property?
Yes sir.
Would you have agreed to pay her $500.00 just for the building
Withoﬁt the ground?
I shounld say not.
~You knew what the building was and how much it wouldé cost to
build it new, didn't you?
Yes sir.
So what you want us to understend is that vou would not have
agreed to pay $500.00 just for that old building?
No I would not.

TESTIMONY OF CARL HANSELMAN

My name is Carl Hanselman. I a2rn 27 years old and am the son
of Karl Hanselman, the Plzaintiff in this case.

My business is that of a merchant; I operate the general mer-
chandise store owned by my father in Elberta .for the reason that his
health is such that he cannot do much. I have lived in Elbertz for
the past ten years.

I am Tariliar with the proverty invelved in this case deseribed
as Lot 4 in Biock 1C in the Town of Elberta. This property lies
immediately south of our store with just a2 ten-foot alley between.

I am femiliar with the building on the property known as Lot 4

t i1s a one story frame building with tar paper roof

R

in Block 10,:
and sides and it has been there ever since we came to Tlbertz. I do
not know when before this, it was built.

I xnow thatduring the month of 4April, 1930 my father and Mrs.
FNagele had some negotiations about his buying thls property. I wasn't

present at their first conversation but I recall one day, z day or




two before the contract was signed, that I was out in front sweeping
the walk when my father called me over to where he and Mrs. Nagele
were standing and peinted out to me a tree and stated that lrs.
Nagele said this was the line. Mrs. Nagele was there a2t that time.

I had nezard Mrs. Nazgele offer to sell the property before; in
fact she had talked about it several times in our store to me and my
mother and sister and had offered it to us for %£500.00 and also off-
ered her other property in which she lived and o?erates the Post
Office.

The reason ¥rs. Nagele gave me for wanting to sell her property
was that her mother had srranged to sell her property and was going
to California and Mrs. Nagele wanted to dispose of all of her props
érty in Elberta so she could go with her mother.

On the morning of Adril 28, 1930 my father and mother znd I went
over to Nagele's house. My father had stated that he had agreed with
¥rs. Nagele to buy the pronerty and had paid her £20.00 and that he
wanted to go over and complete the sale. This was immediately after
breakiast, about 8:00 o'clock in the morning. The first mail éomes
into the Post Office in Eibertza at 10:00 ofclock in the morning and
we had been over to Nagele'ls and transacted our business and return-—
ed home long before the mail came in that morning.

The Nageles operate the United States Post Office in the front
room of their house and so we went to the back of the house, the
living quarters. The Post Office room is visible from the living
qﬁartefs and during the short time we were there, it was only about
twenty or twenty-five miz utes, no one came into the Post Office
and Mrs. Nageles was nct disturbed.

When we came inte the Nagele'!s house my father szid to her
that he wanted to make a2 payment on the property and that he wanted
& contract or something to show that he_had bought the property.
¥rs. Jagele said to my father that she was going to Californis and
would like to have him buy 2ll of her property and that he could run

the Post O0ffice.

My father teld Mrs. Nagele that he did not have enough money to




buy-all of her property and wasn't iaterested in buying anything
except this one piece. He told her that he wes 2 sick man and wanted
a contract of some sort teo show that he weas buying this property.

Mrs. Nagele said "Alright"; but she said, "There is no paper
here', and she went and gol some scratch papver - 2 tablet. She got
this tablet from the table in the same room.

Wy father said, "Write up the contract", and Mrs.
Carl, you are & better writer than I am, you write it.

Prior to this the matter had been generally discussed and Mrs.
Nagele stated that she didn't know the exact size of the lot but
thought it was about 45 x 185 feet but that whatever her deed called
for that was what she was selling.

My father stated that he was satisfied with whatever her desd
called for,

The price was 3500.0C. There was no definite time for »ayment
fixed; Mrs. Nagele said whenever we got the money, she was in no
hurry.

I had been present and had heard 2il of the conversation and
¥new what the zgreement was and sc when Mrs. Nagele gave me a tablet
and asked me to write the contract I sat down a2t the table and wrote
the contract. The paper marked "Complainantts Exhibit TD'T now handed
to me 1s the paper I wrote &t that time.

¥rs. Nagele stood by my side where she could see what I wrote
oﬁ the paper; Mr. Hzzele and ny mother were sitting down at the
teble and ny father was standing on the other side of me.

After the paver was writien I handed 1t to my father and he
handed it back and sald, "Carl, read it out lowd." I did read it out
loud and handed it again to my father. He handed it to Mrs. Nagele
and she read it and then carried it over to dr. Nzgele and handed it
to him. She said, "Gus, what do you think of that?”

s alright with you it is alright

e

He read it and said, "If it
with me.®
lirs. Nagele laid the vaper on the table and sizned it while

she was standing. She pushed it over to M¥Mr. Nagele. Hrs. Nagele




s2id that she owned the proverty; that she had earned it before she
" married Mr. Nagele and that he dida't need to sign as a seller but
only a2s a witness to her signature and he signed 1t. Then ny father
signed it and then I signed it as a2 witness.

After the contract was signed nmy father raid Mrs. Nagele £80.00
and she gave him a receipt for $100.00 as £20.00 had been paid before.
The paver now handed me marked "Plaintiffts Exhibit 'E'" is the Te-

ceipt for $100.00 which Mrs. Nagele gave my father at that time.

After these papers were signed and the money was paid we went
back home and took possession of the property the same day. The first
thing we did was to move the fence on the west part of the lot back
30 28 to give us room to get out with the school bus. We moved into
the house and put our feed in there. That 1s the only use we have
ever made, a storage place for our Teed.

We also stored our fire wood in the ot back of the building
end used it as a wood yard and te cut our wood.

¥r. Hagele had a small chicken yard fenced off on the back of
the lot and he contimued to keep his chickens there. I didnt't hear
any conversation between my father and M¥Mrs. Nazgele about these
chickens.

After this the matter went along without any trouble or argu-
ments for some time and my father continued to meke payments to lrs.

the interest.

jol

Nazele until he had paid a total of $400.00 an

at 211 was one

H

The first I knew of any dispute In the matte

~de

time when my younger brother was unloading some wood. This was a long
time after the sale, probably 2 year and a half. I was not present
at that dispute and oniy know what my father has told me about it.
I do xnow that at thét time my father came into the store where I
was and asked me for the contract and I got it out of the safe and
gave it to him and he took it back to where Mrs. Nagele was. I did
not go out and did not hear that conversation.

After this I went with my Ffather to consult with an ztiorney.

CROSS-EXAMINATION BY E. G. RICEARBY

not a fact that after my father and Mrs. Nagele had come
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to what they considered z trade that he znd I went across the alley
to the Wagele's house bearing with us the contract maried "Com—
plainant's Exhibit D" for Mrs. Nagelets signature.

Did you not hand this paper to Mrs. Nagele after your father
had talked with her for a while and she told vou that she was re—
lying on your honesty as to its being correct?

No sir.

Then were the words "45 feet wide and 185 feet long™ added to
this paper?

As we wrote tThe contract.
from where did you get those figures?

From ¥rs. Nagele.

Were those words written in when vou first drafted this?

I=0

These words were written into the contract right along; that is

to séy, wnen we had the contract partly written we noted that we did
not have the size of the lot and I wrote them in from what Mrs.
Hagele tcld me.

Did she have her deed there at the time?

N

She did not have her deed a2t the time.

Have you ever seen her dzed?

I have never seen her deed. T am taXing her reliability for it.

My name is signed to this contract to the left only as a wit-
neSs.and Mr. fugust Nagele signed 2lso oniy a2s & withess.

Mr. Hanselman, how did this receipt happen to be written on
the back of an old check when the other testimony was written on a
scrateh paid which yoﬁ had before you?

I did not write that receirnt.

Ls a matter of fact, was not this money, $80.00, paid a few
minutes after the transaction in the back of your store?

Ne sir.

And wes not this written on an egg crate in the bazek of the
store?

No sir.

Now that fence in the back that got in the way of your backing




cars cut of the garage, you say that was moved the same day you

made the trade?
The same day.
As a matter of fact, wasa't it moved about two days later?
‘As far as I can recollect, 1t wzs moved the same day.
As 2 matter of fact it was moved after your father had gotten
Mrs. Wagele's permission, was it not?
We didn't need any nermission.

Now, did you or your father ever pzy more than one year's

rest on that?

|--h

-

I have aiways paid interest.

Did you make any payment other than one of $12.00 on June 25,
1931 at the time when you paid $3100.00 payment®

I kmow I have paid interest on the 5400.00.

Trhe Nageles still have their chickens and chicken house on the
back of this lot, have they not?

There were chickens in thers. Maybe on vpart of it, I have never
chserved that close.

The chicken lot reaches to the alley, does it not?

Yes.

Hr. Hanselnan, do you know aboui any sale of property which
had taken place Iin the last Two vears?

I do, I have purchased two lots adjeining this lot that is in
controversy — two lots for 385.00.

They are in the rear, are they not?

Yes, they are touching ends.

Tnis lot fronts on one of the main streets of Elberta right
waere the store and Post Office is - the Lot you are asking for-
the other lots back up toc this lot?

Yes sgir.

Didn't ¥r. Martin Fhl, in July of 1831,s8ell his store building
and lot?

Note: Objected to as incompetent and improper cross examinstion.




Do vou know what price was brought for that EZhl proverty?
I do not.
.  Wasn'!t ¥r. Heinzel stili in this building up until after this
property was traded for?
T do not know. I was net there at that time. He stayed at
Icewens! place. |
| He was not then staying in your house when this trade was made?

T told you I didé not know.

Do you remember where r. Heinzel was staylnzvhen he left for
Germany in July. 19317?

I do not know.

Were not his goods in the upstairs room in your house at that
time?

T do ¥now.

e
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ESTIMONY 0F ENVAA HAWSELMAN

¥y name is Erma Hanselman and I am the wife of Xarl Hanselman,
the Complzinant in the case and the mother of Cari Hanselman who
has testified zs a witness.

T live with my family in Elberta and know the property des-
eribed as Lot 4 in Block 10 in the Town of Elberta. It lies just
aonth of our home and store with just an zlley between.

We have lived at the place next to ¥rs. Nagele'!'s property

S,

for about four years and during 211 of that time I have lknown irs.
" th

Nagele as the owner of this nroperty.

T had not talked with Mrs. “agele about buying this property
bvut I do know wWhat my hushand had some converssation with her one

S

morning when the boy was taking the truck out of The garage and

bumped into her fence. I was not present at that conversation but
¥r. Zanselman toid me about it. I do not know the sxact date of
this conversation but it was shortly bvefore the contract with Mrs.
Nagele.

After this, but before the contract was signed, Mrs. Nagele
_éame into the store one day. I was present and my daughter and my

son Carl andé a2t that time Mrs. Nagele offered to sell us all of ner




o

oreperty. She said that my son could be the Post Master and my
daughter colld act as the Clerk and her talk was that she wanted
to go to California and to get rid of her proverty. 4t this time
Hrs. Nagele alsc said.that she was going to sell the vroperty and
that if the alley was so narrow we would surely have trouble with
our new nelghbor and that we had better buy it and so we talked it
over among ourselves and declded to buy it. lirs. Kagele made a
price on this lot and the store building of $500.00.

We talked the matter over at home among ourselves and after a
while decided to buy the proverty and my nusband sent me over to
Irs., Nagele's to give her part of the money - $20.00.

4t the time I took thils money to Mrs. Nagele I szid to her:
"irs. Nagele, we have decided to buy this one property bhecause of

the trouble about the fence and here is $20.00 on the contract.

O-,l

irs. Nagele sald: "Ch, I am so glad, now I have onme property less

to dispose of and I hope you will buy the other property too", and

H

told her, "We will see about that later.vm

A few days later I went with my husband and son over to Nagele's
house to make another payment and fix up the vapers. T do not recall
the exact date but know that it was the same day the contract was
written out.

We went into the house and were all sitting around talking szs

friends and my husband told Mrs. Nagele that he would like to have
some kind of =z contrzct about tas property; that he was a sick man

and had been sick for five years and felt that the contract should

‘T

be put in writing. ¥rs. Hagele said that this was not NeCcessary.

She said it wasn't necessary because she hoped we would buy the
other proverty and then we could »ut it all in one.
My husband insisted that he wanted to have a contraet for what

2,

he had bought. Then Mrs. Nagele said, %Well, Carl vou can write
better than I can® and she went intc the sther room and got a tablet
and said, "Will this do2w

¥rs. Nagele was standing st the table so that she could sce
into the Post Office. My son Carl was sezied at the table writ ting
the paper and my husband was sitting on the other side of Carl.
Nagele and I were sitting a little piece off and we were 2ll talk-

>

ing about the contract.




Carl wrote the contract and then his father said, "Now, Carl

_ o
‘read it out loud and see if iits satisfactery. Mrs. Nagele was
standing right beside Carl looking over his shoulder while he wrote.
Caerl read the contract aloud and Mrs. Fagele toock it and handed it
to her husband and asked him what he thought about it and he said,

Whatever is alright with you 1s alright with me; it is your »roy-
erty..n
irs., Nagele had the paper in her hands and looked a2t it and
read it over before it was signed.

> s
o

igned the coniract but she said, Uiy hushand

5
E
[#7]
[ ]
Y
g
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ped
o
Ut

cannot sign as an owner as tzis Is oy property and he must sign as =z
witness“and so he signed on the cther sice of the paver. Then nmy
husband signed and Carl signed as a witness. The paper marzed Com-
plainantts Fxhibit 'D'Y now handed to me is the contract which was
drawm up and signed that morning. ifter the contract was signed my
husband reached in his vocket and teok out 880.00 and told Mrs. Nag-
gle he wanted to make the first payment, 5100.00 and she gave hinm

a receipt for the $100.00. The paper now handed to me marked "Plain-—
tiff 's Exhibit 'Z'" is the receipt which Mrs. Nagele wrots out at
that time and gave to my husband. After the contract was sizgned and
we were all sitting around talking. my husband and Mrs. Nagele went

to the back window and loocked out over this lot and he asked her

e

if the garage stood on the lot and she szid thatshe didn't know for

sure. Sne szid. "My husband is going to miss this 1ot for his

o

chickens™ and Mr. Hanselman sald that he had no use for the ground
just then and that Mr. Yagele could keep his chickens where they

eft for Cealiforniz. ¥oth-

-

were until next spring when the Nageles
ing further was said and we left shortly and went home the same way
we had come.

Mrs. Négele had given me the key and we took possession of

the property 2t once. The boys went out that same day and moved the

T the way of the cars coming out of the

|t
2
cl
[}
(&3

fence back tc get

-

garage and elther that day or the next we moved ocur feed into the




store bulilding. We also stored zlli of our fire wood on this lot

it 25 a wood lot.

Oy

and use

nis we continued to make the

ct

for more than a year alter

]

same use of this »roperty without any trouble or arguments and

rere very Iriendly with the ¥zgeles. I do znot know the exact date

P

=1

but more than a year after this one morning my boys were uhloading
some fire wood on this lot when Mr. Hagele came out and told them to
stop. They said, "Why Mr. Hagele, whose lot is this?" ind he said

it was his lot and that we counld not put the wood on it so then

the beoys came o the nouse znd got ne. I went out and talked with
¥r. Nagele and asked him what 211 the trouble was szbout and he sszid

we could not unload the wood on the lot. I said, "Well, Mr. “agzele,

=1
1

whose lot is this?® And he said, "It is mine.” fné I said, "Well

‘a

¥Mr. Nagele, 1 can't talk with you, I will go znd see Mrs. Nagele, T

I went through the lot tc sez Mrs., Wagele and by this time she had come

.

}_h

cut and was standing by the Tence. I asked her what was the meaning
of all this and she bDecanme excited and szid that it was not our lot.
that it was hers, that she had never s0ld us thz lot anéd was had
no right %o it and were simply using it by her permission.

0f course, I got excited too then and I said, "WThy, ¥rs. dsgele,
don’t you remember that we have paid you %E0.00“} and she said,
"Yes" and I said, "Well, what do you think we paid you that $400.00
for?" ind she said, "Just for the building.rw

My husband had been lying down up stairs but he heard the
argument and came down aboult this time and tried o talk to Mrs.
Hagele and then he said, "Why what is the use of arguing?" We have
a contract with it a2ili written down"”, a2nd he went into the store to
get the contract.

ir. Hanselman came back with the contract and held it up for
lrs. Nagele to see. He was on one side of the fence and she on the

Lo
other and he said/her, "Mrs. Hagele, don't you recognize your

own signature te this contract?" Mrs. Nagele tried Lo grab the
contract and said, "Let me have it; let me see it." But Mr. EHansel-

man ¢id not give it to her zs she was so nervous ne was afraid she




wéuld tear it to pieces. Then M¥rs, Nagele laughed and said there
was nothing made, there was nothing to show it.

This argument made ilr. Hanselman nervous and sick and I had
to taKe him home and then the boys went on and unloaded uhe wood.

Just a few days after this argument we received a 1etter Tfrom
Wrs. Nagele's attorney for Mrs. Nagele demanding that we pay the
'bther $100.00 and then we went and got a lawyer and since that time
the lawyers have been taking care of the matter.

Plaintiff's Exhibit "F¥ now handed to me is the letter we re-
ceived from Mr. Rickardby and it was just z few days before this
letter that this zrgument occurred.

¥r. Magney: As 2 part of the examination of this witness
Dlaintiff offers as evidence Exhibit "FM,

I was 2 narty to 21l of the negotliations and transactions be-
tween my husband and ¥rs. Nagele and it wes never my understanding
or agreement that we were buying just the bullding and paying
$500.00 for it without any ground. O0f course, we would never have
agreed to ray $500.00 for this old builiding without any ground.

CROSS-EXAWTINATION BY 1 RICKARBY

Mrs. Hanselman, dida't Mrs. Nagele tell you when you were talk-

ing about the trade with her that she would sell you the house for

what it wag insured for?

No sir.
& short while before yvou made this trade didn't Mr. Hanselman
bring an insurance men over and introduce hinm to the Hageles?

I d.o Pot .L&'."IIO\.“

idntt Mrs. Nagele teil you what the properity was insured for?

)

No sir.

Now this contract that you have testified to, that was signed
in the kitchen was 1t not?

It was the next room so she could see in the Post 0ffice.

Your son read this contract aloud. Did he read it in English

or (German?




In English.

Wnen ¥r. & lMrs. Nagele were talking were they speaking in
Bnglish or German?

I canrot remember. We were 211 talking partly in Ingiish and
vartly German.

Their conversation that you testified to took place in your
-presence, did it not?

Yes sir.

T

In the woed lot that you had put your wodd, wasn't that used
by the Nageles as a wood lot and wood shed?

I am not sure. The Kageles had wood in the shed but I do not
¥mow whether they had any out in the vard.

They still have wood in that shed, have they not?

- b w > -~ 1, 4 T,
The Nageles now have no ood in this shed or the lot.

The garage that the Hageles use, isn't that on this lot that is

Mrs. Hagele told me that the garage was nartly on this jot.

Dic¢ Mrs. Nagele not tell you that this was the reason she did not

want to selli the lot?

ilr. Heinzel, wasn't he in your house at the time this trade was
madé?

I conid not recall.

He did stay at your place?

For a while.

Yhere was he staying when he left for Germany?

He was In our place at that time.
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ELLIOTT G. RICKARBY
LAWYER
ROBERTSDALE, ALABAMA

May 10th, 1932

Mr. Carl Hanselman
Elbexrta, Alabama

Dear Mr. EHanselman:

Mrs. Anna H. Nagele has requested me to take up

 with you the matter of an adjustment for the building on her

lot which you purchased from her in M¥May, 1930, and on which
she tells me you have paid all but $100.00 and the interest from
July of last year.

The purchase of thig building seems to have been
conducted in a rather informal way but ¥rs. Nagele tells me
that some mlsunderstandlng seems to have arisen between you
and the matter can not be discussed dispassionately by the
parties most interested. She has therefore placed the matter
in my hands feeling that with & proper understanding of the
rights of both parties a friendly arrangement can readily be
reached. " I was in Elberta today and would hav liked to have -
called on you but was with & client who was:in a'great hurry
and could not stay. I would, however. be glad if you would
send me a copy of the agreement between you two ‘and let me know
your reason for not paying the balance so that we can have a
starting point in trying to get together. If you are likely
to be in this community any time in the near Ffuture it would
perhaps be vetter if you couid call by this office that we
mey discuss the matter in person. -

With thanks in advance for an early reply and 1
assuring you thau my cllent de31res to meet you on a frlendly .

basis, I am-

Very truly yours,

ot el (R

o
G et
O b
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STATE OF ALABAMA )(
BALDWIN COUNTY. )

I, L. F. Farrell, heretofore and on The 8th day of December,
1832 avpointed Commissioner for the purpose of faking the depositions
of Karl Hanselman, Mrs. Xarl Hanselman, Carl Hanselman, Robert 3rumm,
F. W. Walker, E. S. Hugger, sugust Noltensmier, lMax FNeumann and Jehn
Werner as witnesses in behalf of the Complainant in a cause pending
in the Circult Court of Baldwin County, Alabama wherein Xarl Hansel-
men is Complainant and Anna H. Hagele, et al are Defendants, do here-
by certify that on the 28th day of December, 1832 I did cause the
witnesses named in said commissicn to come before me in Foley, Ala-
bama; that each of saild witnesses was by me duly and solemmly sworn;
that the testimony of the witnesses Xarl Hanselman, Robert Bruhn,

. V. Walker, E. S. Bugger, August Noltensmier, Max Neumann and JVhn

I:_j

Werner was taken on said 28%th day of December, 1232 except for a
part of the cross examination of Karl Hanseliman and that the taking
of the testimony of the other of said witnesses was, by agreement,
continued until April 17, 1833 at which time the cross—examination
of the witness Xarl Hanselman was completed and testimony of the
witnesses Mrs. Xarl Hanselman and Carl Hanselman was taken; that the
testimony of each and zil of sald witnesses was taken by me in short-
hand and later transcribed on the typevwriter, the signature of the
witnesses to the testimony being waived by stipulation; that I have
personal knowledge of the identity of each of the witnesses and

that I am not of counsel nor of kin to any of the parties to the
cause or in any manner interested in the result thereof.

1IN WITNESS WHEREQF, I have hereunto set my hand this 13th day

of April, 1233.

P -
L s sl
C

ormmissicner.
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2. Vou were examined hafore on this case on the 9th Cav of

tugvst, in Lr. Tindoerfer's office, were you nou?
& mell, I 2id not Xeep ITrsck of the dsv but supuocse 1t vas gooub

that time.

~, Vou were ssked this question 5% thet first examinstion "Do you
e R 3, & * . TS -~ - - . - . - N
now 2% tﬂ;? tfme, r . Tiehr, how much lumbder went into that building?”
You snswersd Thss

% guestion BY saying TJust by guessing, I worid not like
to snswer that gquestion tut if you gave me ulme to Ilguoe I can tell
you."® Then you were ssked the cuestion "Do you XKuow 2t this timei Mr.
Tiehr, now much lumber wend into that puilding?? Your auswer was Tl
gthd 2ot say Yes cr To.® That wes your vestimony 02 zugust zen, Wb
it nov? _

. Yaggir, COTrEecw.

HEd

Refcore Auﬂucu ¢th you had teen meking up & 1ist of the
mauerlal to turn over to Xrs. Nagele to turn over t0 ¥Wr. Jensen and
otheng settins oub exaftly how many feet ¢ lumber hag gone inko that
tuild ing, hed 1 '

A. Vessir, I mele that statement.

D

hzd you not?

(]
-
ki
.
14
'4:-
k5 1
K3t

2. ¥r. Witness, siace you testifiel in this case have you gone
over <the Tigures of The cpount end Zind oI mocterial that went in%o
tnig building end cnscked it up carefully?

A. Yes

. And do thsse we evhibits, that 1s, Tnitit A" To lir. Pilgrim's
testimony 2n@ Txhidilt At go Mr. ognsen's testimony, reflect. the meterial
thst went into the huilding?

4. They 4o

have made rour ca¢culatlon znd

) Fow, MNr. Witness, sinece you
T wil 1 ask Tou what d4id

gctten up this informstion ané gone Over it,
nav bh"&Lﬂ5 cost to conSuruct9

Ae I heve u%e **gures right down. The megterisl, &S nzerly as I
can recollecd, =nd baged on the cest of materlal us the price at which
it wes sold 1n gvneﬁal ot %hat %ime, inel luding Wil ows, neils, screen
Zcors, ete, is for materisal 5699435 and the cost of labor was $177.00

E) - T
meking a totel cost of 5870405

e
L

& to &g heving been csked znd answered anl as
the

i
celling Tor witpess for woich nc sufficien b

2. Towvy MNr. witness, in your © inion, how much has that building
depreeliated in value since that time

4. A4s nsar zg I @@ "hla to juige, - exemined the building the
other day =2nd figuring ou the winfows end materisl thel hes de-
pre019ue& end would nave to e replsced, I would e willing to taxe
the jot, buying g1l mauerLQL aﬁﬁ putting 1% tack 1in bpisce ar @90.“0.

OHacr

02

2. Then in your judgnent 1% nas ceprecisted gbout RQO
A. As pnegr as 1 am abie to julge to meke 1T felir.

. Thzt is your vest Jnigment?

A4, Yessir.
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Page Fours.

WA DMTIT LT
It [ R

el e et

2. How long have you livel here?
A. About Iourveen years.

0. 4re you acguainted with the veiue of regl estate in Elbderia
as of April, 19zl?

ie Tes, Sir.

0. Are you accuainted with Lot Four, Zlock Ten iz the Towan of
Tiberta, =ni witz toe builuings on thet Lot?

Le VYeso ‘

2. %het tuiidings end improvements oy way of trses, €iC., arée on
This 10717

i. ¥Well, to my estimaticn tney will e worth about §L,00C.00, or
TIBGOoOOo : o

Solicitor for Complaingnis objects o thls, ant moves to strike
she sngwer Tor the weascon tnet it is not conclusive to the cuestion.

s there g sTOre builcing on lot Four?

0. Ig there a pecan tree op LOT Four?

A Yes.

S. 4re there Crznge iress cn Lot Four?

A. I could not szy ir they go scross the line or noi or whetaer
- -

2. You say you were acouainted with velues of real estate In Blberta
in April, I930. “hat would you sgy was the ressonsitle merket value oI
tne sTore buiiding on Lot Four, Block Ten in Zliberte as oI that &ay?
A. Beitween rour znd five nunfred dollars.
OBRITCTICE: Objectsd To ag incompetenty lrrevelant, immeterisl
ane eslling for the conclusion ¢f the wiltness ror which no gufficient
tion

has been 1sif.

r.  Tow vhat would you say was the reascnable merket velue of ihe
land snc improvemends as of That dey? .
Ae At leazst Cne Theousend Dollsrs.
ORJECTICH: Obiseted S0 as incompetens, irrevelsnt, immaterisal
and calling Por tae conclusion of the witness for whlch no suriicient
1

Toundation hes been

W0 CROSS-EXAINATION.

- ——— o ——— T T A . ——

it pom———— T T T ol na e aF Tt iy v =TT
TYMIIMATICN OF ¥R, IUDWIG LITDRERERR.

ig wour full neme?

T i
o E T S 3 LT Tarfwrd T 3 i -
hink it is still Imcwlg Linogerier.

¢



Qe fe Wnere fo you Live?
L. RElterta.
Se. Zow long have you 1liveld here?
A. Too long =280 0 rememter. 1t is about since 1505.

vour ¢xficiel posi tion now?

Q. Whst position &o you hold in EWh erta State Bank?
L, TVice-Presicent.

(*L

f. ¥Whet was your ceccupaticn in April, ivs
A. Reegl esvate and lumber.

. How lozng nave youw been in the real estate tusiness in this
o« Sipce 1914.

4. Are youzcgusinted with Lot Four Block Tern in Elbersa?
A, Yes.

Q. Do you know what the reascnable market value or Lot Four with
ell The improvements on it was in April, 19309
A. Well, I would say szbouwt nine hunired Cellers.

OBRJSOTION: Otjected to &8 incompetent, irrevelant and immalerizle
Qs I believe you sgy you were in the resl estate busiress since
N _

19147%
A. I hzve veen.

Qe Were you acguainTed witn the reggonatle market values of
properTy in Tlberts and sre you so acygualinted since that Time?

L. TYesgsir. »

F=9 P

¥C CRCSS EXAIVATICN.

BLAIFATION OF MR. ATLFRED 1. NEUMANN,

Se. Wha

1
Ae AlTred If

2. TWhe
Q. How long anave you iived here?

H X
A. Eight years.

S+ Wrat is your position mow?
A. Cashier or the State Bank of Blbertsa.

Qe

officizl?
A. Seven years.

i

ow long hsve you teen in the State Bank of Elberta as an

z& you neld arny experience irn banking before thgt time?
o

&

b
=



Page Six.

&. TWere you an ofricigl of tne Bank of Zlbertz in Aprii, 198072
Le Yes,

. Do you Xnow the reasonable marketd velves of property snd did
you know the reasonable markes value or real estate in EZlberta? as 0T
April, 19207%

A. Ves, I think I can sagy so. I have a pretity goold ideg of . .
valves.

-

Ta you were fregquent iy Cal:‘-ea

Q. Are you acguainied wi
A. Is that the Lot in 1iti

C. TWhat woula ypou sgy was the falr, reasonatle market value of
the siocre building on Lot Four as of April, 19209

4. TValues have considerably dropped, btut I should say four &
five hunireld dollars. It could nov be tuilt for less than that.

2. Thet, in your test judgment, ne fair markest value oI the

) was ©
lot with all improvements on it as of 19207

4. The btest way to do thet would & to set a valuation on the low
and =238 thereto the building. Welly rasing it on the few sales that I
kﬁgw 0¥, I would sey the value of the lot would be abeut four hundred
dollars.

Q. Well, what would you say would te the falr marke?d valiue as 0%
April, 1930, for the lot, the store bullding end any other improvements
that were Oz the lot at that Time?

L. A% thet time, I would say somewhat in excess of eight hundr
dollers for the itwe of them. I it were mine, I would not think oI
sellirg for less than that at that time.

ed

CRCSS DXAVITATION BY LLOYD 4. IAGNEY, ES.
2. s it not & Taet thei two lots iz this same block adjoini
tris 1los s0lé at or atout that time for $95.007
A7 ¢o not think there zre sny aldjolning lots.

¢. They were behind tha® 1o%.

. {3y ¥r. Weumann) Where &id you buy them?

L. {3y ¥r. Magney) At an auciion sale of the Foley Bank.

Q. (By Mr. Newmann) Wno oought them?
A. (By ¥r. Mzgney) ¥r. Hanselman.

—— A s - —— T M — L e T T T —

4. Well, I remember now that Mr. Henselman Gid buy these lote btut
I would certainly not put these tack lots on the same basls as lots on
main strees.

RTFDIRICT SXAMITATICY BY JOEN CHASON, ESQ.
Q. Do you know whether or not there was a clear title to these back
iots or wnether or not there had teen 2 tax sale on these 10ts%
L. I know there were some yumors about & Tax sgle. I am 1ot sure
zpout the title, but do Xnow there were some YUMOTS about the wvalidity
of it.



Pzge Jeven.

DIRBCT BXAVINATION CF XMR.

Ge TWhet 1s your full name?
A. Szmuel DePsclsz.

8.« There ﬁo you L1ive?

A. Xlberiz

lived here?
Five vears

Yow long have you
Golng on ¥ive yesrs.

I £

6. Have you bought or scid any reasl
of real estate being bought Or sold

A. Yes, I bougnt myselr alittle estat
seen g 10t of 1t change hands,.

G. In and zround ?an“ ta?
A. Yes, surrounding Elberta.

S« Are you acguainted with Lot Four
Ae I heve heard or it but o net

Q. Do you knowzn the 10T owned by Mrs
on main street is lccated?
A. Yes, I know it very well,

G. Were you acguainted witn the ress
1ot and improvements as of April, 123U%
A. Yes, in 1892¢ In faet, I was goil

within the last

know exactly where it

next ¥ay.

egstate iz Elverta cr known

two 0r three years?
e down below here and I nave

Block Ten here in mlberta?
is 1ocaued,

. Nezzele on which the store

cneble market value of this

ng to move here aﬂﬁ I

wanted Syace Lor myself anc wented te rent the place. At that ine
she had in front a little wroom duilt for Dr. Holmes's 0Ifice and I
wanied Lo rent Irom her and spe szid she could not very well do it.

Q. TWhat would you Say wes the
Ten with the improvements a° of Apri
4. AT thet time I woul say ar

y i'

o as
the witness

CRBJECTICN: Objected
calling for the conclusion oI
ation has been laid.

Do A thousand Gollars 0 more wWas

this lot and improvements zs of 19307
ie Ves, 1929 or 1930. Around 19%0.

CROSS EXAMINATICON BY LLCYD

. You came here late in 19297
A. Yes.
&. S0 in nrll,

A

<t
A. Yes, liv ng here siteadily since

-

[¥

off and on for grs for two or three
ae You are in the gzerne
are you not?

A. YES-

§. Ané have pesn since you came ner
A. Yeg.

g Thousand

incompetent,

the reasonable marke

rzl mercheniise husiness hery

velue of Lot Four Zlock
aollars Or hetier.

irrevelant and immsterizl,
tor which no sufficient Found.-

% valne of

A, MAGNWEY, E8C.

1520, you hal& teen here Tive Or six months?
1929, I had
fn

heen coming here

months of a year.

-

e in mlberta,
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CERTPITTCATE

1, Bernice §. ¥olwar, the commlesicone nomed in "i;h.e
agrcoment beretofore excouted between the golicitors for hc
parties to thls cause In o case pending in the Equity ¢ Jdo

the Circult Qourt, whereln Cerl Honcelwan s The Sowplainant,
snd Anna H, Nagele, et 8l, ave respondents, hereby gervify
thet parsuant to the terms of said apreement and walver of
gommlesion, I coused Anna . Wagele, Auvguest Nagale and
nudolph Wiehr to sppear before me at the of fice of L, Lindoerfer

Liberte, Alabama the 9th day of Avgust 193% end Dudslph
Wichw, Martin Ehl, budwig Lindoerfer, Alfred M. Noumann and
Samuel DePeola all Tidnesses 107 Negpondents, Lo appear bpfdre
we ot the ofFice of tue State Bank of Elberta in Elveria on ibe
1?6k day of Tovemver ot which times and places all of which
cadd witnesses baving becn duly sworn, upon examinaiion by
#1110t ¢. Rickerby, Fsg., C. L. Hybart, Lsq., snd John Chagon,
g, , Sollcitors for Respondents, and crogs-examination by

Llovd A. dagoey Leg,, Solicitor Towx Couplaicants, testiiled

3
iyl
[EER
mw
ot
—
s
1=
]
e
]
o
N
<
~
T
ey
hes]
rs
{
e

4 Forth; thol thelr answeres were by me
rednced to writing and gopies thereof sent to goungel of hoth

N

perties, the sipnatures of sald witnesses having been walved as

of agrecment of counsel,

T further certify dhat I am neither of counsel noxr of
¥in to any of the perties in sald canse or In anywige laterecsied

in the result therveol,

Given under my hand ond seal as Commissioner this lhe

L4th day of Degewber, 12335,

611\/@/&12@ % (ﬁ(lﬂmuumuu)

Commissioner,
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CIROUIT COURT , BALDWIN COUNTY, ‘ALABMMA
' L i IPTCHMTGE‘EYO . Tt

KART, HANSELMAN VS ANNA H. NAGELE, et a1
DEPOSITIONS OF SUNDRY WITNESSES IN BEHALT
-7 OF RESPONDENTS.

. smmvmar,
| | . Commissioner.

FOLEY, ALA. ° 0
e RN
. 1234
s _ \}\ § spu
sEQ g * ) NG
He SO0 N ek
BOTH O R
w - K} EANN
S a4 m g 30
O X owm o §r—= AN -
oHEon Y |
o g 5 03@\‘ /
X -~ ] . i
CrEHg  FE ‘ ' G
SRR oL §ﬁ%’§\ \ Hrs. Haryy “ce Stone
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Hrs. Mary Alice Stom ;
Register and .Clerk of the
Circuit Cowrs, Baldwin County,
Bay Minette, Alabsma.
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KART, HANSELMAN,

Plaintiff,

TS —

- ANNA H. NAGELE, et al,

Defendaat.

TN TEE CTRCUIT COURT OF BALDWIN COUNTY, ALABANA

. BRIEF OF COMPLATNANT OF SUBMISSION

- By ..
Lloyd 4. WMagney.




E KART, HANSELMAN, ) IN THE CIRCUIT COURT OF
/ : BALDWIN COUNTY ALABANA
M%m

{ Plaintifr,

- ~Vs~ | BRIEF OF COMPLAINANT O
SENE _ : mhwwuwﬁﬁﬁﬁfﬁgfﬁﬁahﬁh_““
b ANNA H. NAGELE, et al,

'E . “." .

)A o Defendants.

clearly drawn issue of fact although that issue has been some-
what obscured by a great deal of testimony which does not bear

- ” ;f directly upon the issue but is found in the record in an attempt,

7 on botn sides, to fortify the contradicted testimony of the wit.

1esses, concerning the eXecution of the contract, by facts and
¢l recumstances believed to throw some light upon the subject,

| The bill of complaint asserts a written contract by
whicig by its terms (aided by the admissions of the answer) the

respondent Anna H, Nagele agreeqd to sell to complainant a certain

performance of this contract,
The answer admits the execution of the contract, admits
and makes certain the broperty involved ang contemplated by the

contract, but seeks to avoid the contract on the ground that her

signature was obtained by the fravd andg misrepresentation of the

complainant as to the contents of the signed agreement, It ig the

o fﬂ?w Tespondent!s contention that she did not agree to sell the bulld-
PR = .
j txag'ing and ground fop $500.00, but only agreed to sell the building

~.



for that amount,

The first question that presents itself under the plead-
ings is whether or not the written contract set out in the bill
was valldly executed. Purely legal phases have been disposeq$2£
by the court by the rulings on demurrers so that the only question
is whether or not the admitted signing 6f the contract by the
respondent was induced by such fraud as to entitle her to avoid

the contract.

As to the circumstances surrounding the actual execution

of the contract by the parties there 1s an irreconcilable conflict

in the testimony, three witnesses for the complainant testifying
to one state of feet and three witnesses for the respondent
testifying to something entirely different. qually in cases of
conflict in testimony it is possible to so reconcile the differ-
ences, on the theory that someone has been mistaken or has mis-
uﬁderstood, as to relleve the witnesgses from the suspicion of
deliberate prejury in spite of the conflict, but even that would
seem to be impossible in this case and the conclusion 1s almost
inescavnable that the wltnesses on one side or the other are
deliberately falsifying. |

On the part of the complainant the testimony shows:

That the property owned and occupied by him in the Town of

‘Elberta adjoins the property of the defendant which he claims to

have bought, separated from it only by a ten foot alley. Plaintiffts
garage is built upon his lot line at the rear of the lot owned by
him and opens upon this ten foot alley. In this garage he keeps

both hils automobile and his truck and because of the narrow alley,



i

5.

only ten feet in width, he had for some time prior to the purchase
of the property encountered much diffilculty in getting his truck
out of the garage withoutAbacking into the fence of the defendant
along the south line of the alley. Upon one occaslon, shortly
before the date of the contract, plaintiff's son in attempting to
hack the truck out of the garage, bhacked it into and against the
fence of the defendant. Both plaintiff and defendaunt were ﬁresent
or near by and the plaintiff apoldgized to the defendant for
backing into her fence and inquired if she would be willing to
rent him the property, which was vacant and unused, so that he
might move the fence back 1n front of his garage and leave room
to bhack the truck out of the garage. |

To this proposition the defendant, after offering to rent
the property for $5.00 a month, countered with a proposition that
plaintiff buy the property from her stating that she wished to
dispose of all of her property and go to California with her
mother., Plaintiff inguired the price and was told by the defendant
that she would sell the property for $500.00, It should be borne
in wind that the situvation which led up to any discussion of a
purchase and sale was the narrow alley and the difficulty in
getting the truck out since this situation has a decided bearing
on the question of whether or not it was nerely the building and
not any ground, that was the subject matter of the contract.
Plaintiff had no particular use for the bullding, bas never used
it for anything according to the undisputed testimony except to
store some feed, and was primarlly concerned in getting more

room, more ground, on which to get his truck out of the garage.



Several days elapsed during which time the plaintiff
considered the purchasiang of the property aﬁd during that time

an incident occurred concerning which there is no dispute in the

testimony. Such a situation is so rare in this case as to be
deserving of speclal consideration. It is testified by 5oth'
plaintiff and his son that on one occasion, just before the con-
tract was slgned, the son was sweeping the sidewalk in front of
the store and the plaintiff‘and defendant had a conversation in
front of the building which defendant admits she sold. According

to both plaintiff and his son, and pot a word of this 1s denied

by thé defendant or any of her wltnesses, the plaintiff inquired
of the defendant as to the widin of the lot and she stated to
him that she did not know exactly because a part of the allsy
had come off of the lot but that she thought it was about forty
or forty-two feet in width by one hundred and elghty feet in
length and pointed out to the complainant a small tree which

she stated grew upon the lot line and plaintiff called his son
and pointed out to him the tree and line of the lot.

As previously stated thls conversation is not denled; it
is positively testified to by the complainant and his sonj 1t
stands out as one of the few undisputed facts in the case on
which a de01sion can be based and it is utterly inconsistent
wlth the theory of the defendant that she sold only the bullding,
since the lot line would be of no interest to either partiy if the
contract contemplated only the sale of the building.

After several days discussion with the members 6f his

family plaintiff decided‘to buy the property for $500.00 and sent



his wife-to the defendant to so notify her and to pay $20.00 to
bind the trade. A day or two later snd on the 29th day of April,
1920, the plaintiff, his son, and his wife, according to their
testimony, went to the residence of the defendant to complete the
transaction., As to what transpired that morning there is no point
mentioned on which the witnesses agree. The time' of the day, the
persons who were present, and every detall of what transpired

are in hopeless conflict according to the testimony of the wit-
nesses. Plaintiff and his two witnesses, his wife and son, state
that they went early in the morning aboult eight o'clock; defen-
dant and her two witnesses, her husband and mother, say that it
was at ten o'clock, Jjust as the mail came into the Blberta post
office which the defendant conducted. Plaintlff's witnesses say
that they were all three present and that Mr. and Mrs. Nagele

were alone. Defendant's witnesses say that Mrs. Hanselman was not
there at all but that Mrs. Zimmerman, the defendant's mother, was.
Plaintifft's witnesses say that the contract was written in the
defendant's home, by the plaintiffts son, on paper furnished by
the defendant and after some discussion between the partles; that
after 1t was written the contract was read over aloud by plalantiff's
son while the defendant stood beside him and followed the reading;-
that thereupon she took the paper and handed it to her husband and.
asked him what hé thought of 1t and he replied that it was alright
with him if it wds alright with her;.Defendant stated that the
property was hers, owned by her before her marriage, and that her
husband could not sign as a seller but merely as a witness to show
his agreement to the sale. "hereupon both defendants signed the
paper, plaintiff signed, then pald Mrs. Nagele $80,00 in money

for which she eave him the receint Exhibit T.



All of this is denied by the defendant and her wiitnesses.
They say that the Hanselmans, father and son, but not the mother,
came in at the time when they were busy distributing the mail
whlch had just arrived, the hour belng ten o'clock instead of
eight; that Nrs. Héééelman was not present; that no contract was
written at the time-for the reason that plaintiff's son had with
him, already written, the paper which was signed; that the only
conversation was that plaintiff's son stated that he had prepared
a temporary contract which he wanted them to slgn and that with-
oud any more discussion, without reading the document and wilthout
any inquiry or knowledge as to the contents of 1t defendant and her
husband signed it. That no money was pald her then but the $80.00
she recelpted for on that date was received later that same day
in plaintifft's store.

So far as testimény of the witnesses on each side is con-
cerned, ss to this part of the case, (that 1s, those witnesses
who claim to have been there,) 1t 1s evenly balanced and defendant
igs able to produce no witness to corroborate the story told by
herself, her husband and her mother. |

Plaintiff is somewhat better off; he is able to and does
produce one additional witness who has some knowledge of what
transpired that morning. This is his daughter Emma Hanselman, who
testified that on the morning in gquestlon her father, brother and
mother did leave their store at about eight o'clock and go to
defendant's residené%. She says that at that time Mrs. Zimmerman
was living on her farm and not at her daughter's house; that she

did not see her there that day; that her father did take $80.00
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in money from the store with him. She also swears that no contract
was drawn up before they left but that they did come back with the
signed contract which is set out in the bill. To the extent of
the testimony of this witness, the evidence of the plaintiff
preponderates,

| In garlous other ways, however, plaintiff's version of the
mattér is corroboratéd whereas that of the defendant is not: For
instance, four wiltnesses including the plaintiff himself, testify
that oﬁ the same day the contract was signed the fence around the
lot and in front of the garage of the plalntiff, was moved back by
the plaintiff so that he might more eagily get hils truck out of the
garage; that on the morning the contract was signed hils son Arthur,
was walting with the post hole digger and posts and went to work

immediately upon the cloéing of the trade to move the fence back;

that it was then moved back and is so moved bhack today. Now 1f

this be true it 1s certainly very persuasive that plaintiff bought
something more than merely the building, as defendant would have

us believe he did, because his purchase of the building alone

would have given him no rights over the fence some 70 or 100 feet

away from the building. Furthermere, this fact, if 1t be a fact,
bears out plaintiffts statement that his real interest in acquiring
the prOperty at all was to glive him more ground in front of his
garage., |

It is undisputed that the fence was moved by the plaintiff,
the only dispute being as to when and under what c¢lrcumsbances
it was moved,

The defendant, Mrs. Nagele, séys it Waé moved sometime

after the sale, Min the fall," upon vlaintiffts reguest -



and her consent, But on thls precise point the defendant is hope-
lessly In the minority, indeed, her testimony stands alone and
unsupported since not even her husband was interrogated on this
point and no other witness for the respondent even mentlons it,
while for the plaintiff, including himself, four witnesses
testified positively that the fence was moved the same day the
céntract was signed and as a matter of right, without elther
consent or objection from the defendant. Why? Because at that
time she knew she had sold the property and that it was the
plaintiff's right to move the fence.

Now the writer contends that thls point 1s proved by a
preponderance of the evidence in favor of the plaintiff. While
it ls true that mere number of witnesses 1s not decislve, certainly,
by no possible stretch of the 1lmagination can the defendantg claim
that the fence was moved later and by permission, be sald to be
proved and, when, on a dlisputed point, the evidence preponderates
four witnesses to one, the court 1s almost forced to the conclusion
that the point 1s proved by the preponderance of the evidence. If
this polnt is indeed proved to the satisfaction of the court,
defendant's whole defense is shattered since the removal of thils
fence by plaintiff is in direct conflict with her whole theory
fhat she was selling and the plaintiff was buying, no ground but
only a building. Defendant obviously was not willing to remove her
fence so long as she owned the property. Had she been so willing
the matter could have been easily adjusted without any purchase of_
the property or any part of it by the plaintiff and when the fence

was moved, immediately upon the signing of the contract, it is



certaln that it was done by the plaintiff and permitted by the
defendant because she felt, indeed knew, that by signing the con-
tract and paying his money plaintiff had acquired an actual right
to move the fence, a right which would not have accrued to him at
all merely from the purchase of a building some dlstance removed
from the fence and grouand in front of plaintiff's garage. |
Again: Plaintiff would seem to be further corroborated
in his version of the transaction by the sheer improbabililty of
the story of'Mrs. Nagele. It appears without conflict or dispute
from the record that plaintiff 1s a prosperous business maﬁ; he
owns three famrs and a general merchandise store and the property
on which it and his residence stands. Having accumulated so much
it 1s reasonably to be inferred that he enjoys at least fair,
average business intelligence. His testimony reads like that of a
man of intelligenee and 1t is a fair inference from the testimony
in the case that he ls & man of at least fair, average business
ability and judgment. He owned no land in Elberta to which he
could have moved this house and yet defendant's story, if belleved,
would force us to the conclﬁsion that such a man would buy a house
or bullding without the grouhd on which it stood, without even
owning a place to put it or even ingulring about when he would
have to move it off. No one, 1n exercise of the least bit of
common sense, would conclously go into such a deal. Ho Teason is’
advanced as to why the plaintiff should have done so except Mrs,
Hagele's statement in her rebuttal testimony, to.the effect that

nothing was sald about moving the house because Mrs, Hanselman ,

(not the plaintiff nor, by any showing in the record the plaintiffts

agent), had promised to buy all her property and she expected the
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plaintiff to buy the land under this house later. But all of the

Hanselmans, four in number, expressly testify that when Mrs, Nagele

wanted the plaintiff to consider buying her other property as well
as this, (because she was anxious to dispose of everything she had
so as to be free to go to California with her mother) he refused
to even consider it stating that he was interested only in the one
plece he was negotiating for and later bought.

It can not be argued that there was no contract, no meeting
oflthe minds, a misunderstanding between these parties since their
agreement does not rest ln parol bui has been reduced to writing
and incorporated into a wrilitten contract which expressly states
that defendant was selling and plaintiff was buying a "store and
lot"., Such a contract is not subject to reformation or recission
for mistake unless the mistske be mutual which cannot be sald in
this case even if we concede, which we do not, that Mrs, Hagele
honestly bellieved she was only selling the house and not the
ground which 1t stood upon. Lacking mutuality of mistake it re-
quires a mistake on one side and fraud on the other to avold a
written contract and we submit there is no fraud on the part of
the plaintlff shown by this record, a point, however, which will
be demonstrated later in thils brief,

Again: To further corroborate hls oath that he would never
have bought this little shack for $500.00 without also buying thé
lot on which it stood, plaintiff concelved the ides that if he
proved to the court that the bullding alone was noﬁ worth $500,00
and that the gréund and building together were only reasonably

worth $500,00, such proof would be of material assistance to the
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court in determining.whether he or the defendant was telling the
truth about the matter but, aé with practically every other
question in the case, the testimony on this question of value
immediately piles up into a mass of contradictions and since,.by
volume, the greater part of the testimony in the case is with
reference to this question of value, it seems necessary to analyze
1t and reconcile the apparent conflict Lf possible.

Fortunately, on thils phase of the case, the confllet is
more apparent than real; the disinterested witnesses who have
testified as to values, {at least), are all hdnest men and by
carefully considering their testimony, their means of knowledge,
their opportunities to ¥now the facts, and allowing for honest
differences of opinibn and disregarding the incompetent testimony,
it is.possible to arrive at a clear cut conclusion on this questlon
of value.

On this question the plaintiff offers the testimony of six
witnesses: | |

1. August Noltensmier has 1ived in Blberta for the past
elghteen years. He 1s sixty-four years old and has had much ex-
perience in building and construction of houses #@nd is familiaf
with real estate and real estate values in and around Elberta,
Alabama. At the reguest of the plaintiff he made a detailed
examination of this building which he has knovwn ever since it was
erected. e actually went to the bullding, measured it up, drew
a sketch of 1t and wrote down all of the lumber which 1t contained

which he states 1s 9,309 board feet of lumber. He testifies
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positively as to thé cost bf every item to duplicate the bullding
on this. same lot, of all new material and wlthout maklag any
allowance for the natural depreciation, because of its age, in
the building which Mr. Hanselman bought. He fixes this amcunt at
$525.70 sllowing $300.00 for the value of the lot and the balance
of $225.70 for material and labor to duplicate the bullding all
new.

He further states, what everyone must know, that the old
building 1s worth less than the new duplicate would be to the
extent of any deprecilation which has occurred.

He 1dentifies the three photographs, exhibits A, B and C
which are attached to the depositions.

If his testimony 1s to be belleved, and there would seem
to be no reason to disbelieve 1t, it 1is obvious that the plaintiff
did not buy the property, lot and house, for anything less than
its fair value and that 1f he agreed to pay $500.00 for the hoﬁse
alone he was badly beaten on the deal,

2. The witness Max Heumann has lived in Elbefta since 1920,
He too 1s experlenced in real estate and knows property values in
Elberta. He knows this particular property and has known 1t ever
sluce he came to Elberta in 1920 as the bullding was erected bsfore
that time. He too, béfore testifying as to the value of this
property, went and made a personal inspectlon of it both inside
and out. He does not attempt to give the exact details and items
of the cost of duplicating the bullding as Mr. Noltensmier does,
but does say that taking into consideration the cost to replace it,

which he places at the sum of $275.00 and taking into consideration
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the value of the lot on which it stands which he places at $250.00,
the fair market value of the entire property, as of the date of
this contract, was $525,00.

If we believe the testimony of this witness, and there
would seem to be no reason to disbelieve it, it is certaln that the
plaintiff did not buy the property he claims to have bought, both
lot and building, for anything substantilally less than its real
value; but that 1f he bought only what the defendants claim he
bought, the house alone, he did pay almost twice its real value
even if the bullding were new which, of course, it is not,

5. Johm Werner is a carpenter, contractor and buildér and
has been engaged in that business practically all of his life.

‘He was 48 years old when his testlmony was taken and at that time
had lived in south Baldwin County, within a few miles of Elberta,
since the year 1911l. He has known thils particular property 1in a
general way ever since it was bullt. Shortly before his testimony
was taken he was asked by Mr. Hanselman to make an examination of
this building and did so.AHe telis us that he made a careful
examination and tested the jJoists and sills and that the building
has deterlorated badly snd that much of the lumber 1s rotten, and
for the purpose of moving the bullding off of the. ground on which
it stood he says that it would cost so much to put 1t in condition
to stand moving that it would not pay to move it and that if the
building had to be moved he would not consider it of any value at
all for the reason that he could build 1t new, with all new material,
for but little more than the cost of putting 1t in condition to
stand moving. He tells us that he would galdly take s contract to

furnish all the material and labor to construct a duplicate of the
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building, of all new materisl, for between $250.00 and $500.00 and
that this bullding, even on the basis of leaving it where it stands,
has suffered damage by deterioration to the extent of at least
three~guarters of its value.

This witness does not claim any familisrity with land
values and so expresses no opinion as to the value of this lot hut
certainly, if we are to believe his testimony, and there would
seem to be no reason for disbelieving it, Mr. Hanselman was badly
imposed upon if he was, as a matter of fact, induced to purchase
thils building alone for $500.00.

4, Mr. B. S. Hugger, plaintiff!s next witness, is a con-
parative new-comer to Baldwin County but for forty-four years he
was engaged, in the city of Montgomery, Alabama, as a member of the
firm of Hugger Brothers, In the general contracting business and
he ig thoroughly familiar with the erection and construction of
buildings énd houses of all kinds.

‘At the request of the plaintiff, shortly before giving his
testimony, he too went to the building and made a personal inspec-
tion and examlnation of it. He tells us that he did not make this
eiamination with the express 1ldea of moving the building in wmind
but that he found the sllls to be rotten and that it would reguire
caonsiderable work and expense to put the bullding in such condition
that 1t would stand movinge. |

He tells us that the bullding is in bad shape, that the
roof 1s bad and leaking, that much of the siding is in bad shape,
that the sills are rotten, that the proch recof is gone and the porch

floor 1s in very bad conditlon.
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which 1t would take to replace this building of all new material,

He is not-testifying as to absﬁractions nor with reference
to any hypothetical bullding, because he too madé a personal
inspection of this building before he attempted to give any
testimony concerning it. '

He tells us that the bullding cén be replaced, duplicated,
of all new material for $285,00. He too describes the rotted and
deteriorated conditlon of this building, as contrasted with a new
one, and tells us that this bullding, in its actual condition, is
worth $75.00 if it has a place to stand but nothing if it has to
be moved off,

If we believe this witness, and there would secem to be no
reason for disbelieving him, Mr, Hanselman made a very poor trade
if he agreed to pay $500.00 for' thls building without any ground |
for it to stsnd upon, so poor a bargain, in fact, that it is
almost incredible that a man of his apparent lntelligence could.
have been led into such a foolish contract.

6. Frank W, Walker, at the time of giving his testimony,
had lived in Foley for seventeen years. Hig busilness life, both
before coming to Alabama and since, had been largely with real
wstate and the construction of houses and buildings and he has ﬁad
considerable experience in the moving of buildings.

As the general agent for the Baldwin Mutual Insurance
Company, he 1s reguired to inspect and appraiée and value buildings
of all kinds. He has a knowledge, based upon his years of exper-
ience, of the value.of.buildings.

He tells us that if this building were braced and cross
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Naturally, a building in this shape 1s worth much less
than a new bullding of the same dimensions and materlal and yet
lir, Hugger tells us that he would be willing to contract to
duplicate this building with all new materlals of the same quality
for the contract price of $239.00, His testimony was given sometime
after the date of this contract and he states that as of the date
of the contract the contract price would have been from four to
slx percent greater which would make the contract price for the
duplication of this building, all new, on the date of this contract,
a little less than $250.00.

Mr. Hugger tells us that the bullding has no value at all
for removal purposes because the cost of fixing it so thst it would
stand moving would be so great that it would be wiser to abandon
the old building and bulld a new one.

Mr. Hugger also tells us that the bullding was a good many
years of age, that 1t was very cheaply constructed and of very
cheap material when it was bullt and that it has deprecilated at
least fifty vercent of its original vslue.

If we believe this witness, and there would seem to be
no reason for disbelieving him, it is certaln that if Mr. Hanselman
bought thils building for $500.00, in its depreclated condition and
with the - .certianty that wlthout any ground under it, 1t would
have to be moved, he entered into a contract so improvident as to
be almost unbelievable.

5. Robert Bruhn has lived in Klberta, Alabame, since 1920
and has operated a sawrmill during all that time and has done con-
siderable bullding and construction worki He knows the cost of

lumber and building materials and the cost and amount of labor
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loaded that it would carry itself and if the west end of the
building were removed entlrely it would he possible ﬁo move it
of f from the lot where 1t stands. That after a new foundation had
been constructed and the building placed upon 1t, 1t would not
tﬁen have a value of more than somewhere between $800.00 and
$250.00 but that to value the building as it stands, with the
intent and purpose of moving it, it does not have a value of more
than $50.00,

This wltness is testl1fylng to the concrete facts withih
his know%edge; he is not answering hypothetical guestions about 2
bullding he has no personal knowledge of; he is eminently practical
about this bullding and.if we believe his testimony, and there
would seem ﬁo be no reason for dishelieving it, it 1s certain that
anyone who agreed to pay $500.00 for ﬁhis_building without any
ground for it to stand upon, would be paying far in excess of, at
least twice, its feal value,

Let 1t be remembered that each and all of these witnesgges
had, very shortly before testifying,‘gone to and made an examin-
~ation of this building so that they were testifying ﬁo facts within
their own knowledge; that each and all of them are men of wide
experience in matters of this kind, selected by the plaintiff
because of this knowledge and each without any possible interest
in the outcome of this litigation}

When we read the testimony of the defendant's witnesses
on this guestlon of values a %ery different situation at once
makes itself apparent,

The first witness for the defendants on this gquestion of
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value was one'Rudolph Wiehr. He was examined twlce, the first time
by Mr., Rickarby on August 9th, 1933 and the second time by Mr.
Hybart and Mr. L""‘fzaaon on November 17th, 1933, We wish to ask the
court to read carefully the testimony of Mr. Wiehr as it seems to
the wfiter to be so full of inaccuracies and contradictions as to
be of very little probative vslue.

Without dispute, Mr. Wiehr built this building. His
business‘is farming but before he started farming he Wés for three
years in the carpentering and contracting business. Hls experience
is necessérily limited. He does not know when the bullding was
erected but thinks it was six of seven years before he gave his
testimony which would be sometime during the year 19285 or 1926,
The defendant Mrs. Nagele states that the bullding was erected in
1921 and at least two of the witnesseg for the plaintiff place it
before that, Mr. Noltensmier saying it was bullt in about 1218 and
Mr. Neumann saying that it was erected when he came to Elberta

in 1920. Mr. ¥iehr does not remember sny better about what went

into this bulilding than he does about when he bullt it for he states

in his first examination:

Q. What is your recollection as to the number of feet
in the building? |

"A. Well, that is a question T hate to answer just that

way because I am not very good on remembering,

"9, Do you know at thils time, Mr. Wiehr, how much lumber
vent Into that bullding?
TA, Just by guessing, I would not like to answer that

guestion but if you gave me time to figure I can tell you.
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"Q. The questlon is, fo you know at this time, Mr. Wiehr,
how much lumber went into that building?
A. No I could not say yes or no.M
And yet thls witness, basing his answer, of course, on
his admittedly faulty recollectlion tells us that the bullding
cost when he buillt it, about $600.00. Of course, the cost of the
bullding in 1921 or earlier, whenever it was bullt, is not.
material in determining the value of it on April 29,'1980s
Mr. Wiehr tells us that in arriving at this figure he
used as a basls certain prices on lumber, to-wit: rough lumber
" $30.00 to $&35.00 per thousand and dressed lumber $40.00 to
$46.00 per thousand and yet it appears from the undisputed
testimony of plaintiffts witnesses that in 1930 suéh lumber as
was used in this bullding was worth $12.00 to $14.00 per thousand.
Mr. Wiehr tells wus that,
"Q. MNr. Wiehr, what do you figure the rate of deprecistion
on a frame bullding such as this was?
A, Ten percsnt per year.,
Q. If this building were built in 1921 then it would
be 90% debreciated in 1930, would it not?
A. Yes, according to that.
Qs Its value then in 1920 would be less than its cost
by ten percent each year after it was bullt?
A. Yes, that would be it.%
Mr. Wiehr, at the’time he gave this testimony, had
already testified on direct examination:
"Q. Have you had occasion or been over to look at it

any time lately?



A. No, I had no occasion to. Nobody asked me to and I
saw no reason to do so."

And yet upon re-direct examination, immediately after his
testimony as to depreclation just quoted he says that this particular
building has not depreciated three percent all told because it was
covered with tar paper and water cannot get to it and immediately
after that, on re-cross examination he said:

"@s Mr. Wiehr, you do not know whether the water has got
under this tar paper and hurt the wood at all, do you?

A, No sir,ﬁ |

Lhere would not seem to be any fact with reference to this
controversy which can be sald to have been proved by thls testimony
except the fact that Mr., Wiehr built this bullding, he doesn't
know . when, and that he has no present knowledge about it,

But on his second exaemination he again assumes to tell us
about the bullding. In spite of the fact that he stated on his
first examination that he had not made any recent examination of
the bullding he now tells us that he had.

", When dld you make.your estimation of the material
in the building?

A, 1 do not remember the exact date., It was sometime
during the mlddle of the summer when Mr., and Mrs. Nagele czpe out
there and asked for these figures, but I do not remember the
date nor the month. |

Q. It was before we took your testimony the other time,
was 1t not?

A, Yes, sure."

And yet on this later date, basihg his answer upon the

same 1nformation he had when -he gave his testimony the first time
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when he sald he didn't know and could tell how much lumber was 1in
the bullding "Jjust by guessing", he assumes to tell us that a list |
of materlals, appearing in the record as exhibit A. to Mr. Knud
Jensen's testimony, is.the material that went ihto the buillding
~and that another list of materials appearing as exhibit A to the
witness J. A, Pilgrim's testimony, is also the material that went
into the building.

He had made the only examinstion which h; did make before
August 9th when herwas examined the first time and yet on that
date he tells us thatl he can not say how much lumber went into
the building except, "just by guessing," and yet three months
later, without any further examination of the building he 1s able
to vouch for the correctness of a complete list of all of the
material in the bullding.

A1so there is a great deal in this testimony of-the
witness Wiehr which is incompetent and ilmmaterial testimony which,
of course, the court will not consider, and when we take this
illegal testimony out and consider the manifest contradictions
of what is left there ‘would seem to be very little of probative
value in the testimony of this witness,

With reference to the testimony of the witness XKnud
Jensen we find no such‘cbntradiotions nor any such willingness to
say whatever the exigencies of the situation seem to require but
it is submitted that there is no competent testimony at all
advanced by this witness. |

Mr. Jensen is & man of some small experience in construction
work and probably was competent to give an opinion as to the value

6f the bullding had that been asked of him but this question was
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not asked of him but, instead, he was agked to prepare s list of
the materlal and the cost of the material and labor which went into
the bullding.

Now 1t is submitted that this is no way to prove values
but even so Mr. Jensen's testimony might have some weight if he had
to the building, measured it up, seen Whatrmaterial was in it and
then told us what it was and whaﬁ it cost or would have cost in
Aptil, 1930. : ?

But Mr. Jensen did not do this. Instesd all of the infor-
mation he had about the building he got from Mr. Wiehr, the same
Mr. Wiehr who was 50 unable to tell us himself what material was
used in the bullding, who could do so, "just by guessing".

According to Mr., Jensen's testimony he did not go into
the building to figure i1t himself nor d41d he make any measure-
ments of the bullding from the outside but all of these_figures
were gilven him by Mr, Wiehr.

From thls information tpurely hearsay) he drew up a list
of materlals which he believes would go into a bullding of the
kind and such as was described to him by Mr. Wiehr and opposite
the 1tems of the list of material he gives the figures as to the
cost of each, based on the value of lumber in 1920 and his total
comes out as $797.16. This, of course, would not tell us anything
about the value of this bullding on April 29, 1930,-even if Mr.
Jensen's method of computation was correct and he tells us nothing
about the value of this old building in its depreclated condition
and, indeed, knows nothing about it and we submit that there is
no competent téstimony offered by this witness of any value in

deciding this case.
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The defendant's next witness Mr. J. A. Pilgrim, had
apparently éven less to base his opinlon on than did Mr. Jensen,
He tells us:

nQ, Mr. Pilgrim, have you ever gone over the bullding in
controvérsf here?

A. No sir.

Q. Do you know what building is in controversy?

A. I believe I do, I am not sure.

Q. You have no personal knowledge about that building,
what material is in it, what kind of material 1t is, when the
building was built, what its condition was in 1930, what 1ts
condition is now, what class of construction went into it or any
of those matters, do you?

A, No sir.n

Mf. Pilgrim did not even make up his own list from what
someone told him about the building, as Mr. Jensen did, but he was
furnished, all prepared for him, a list of materials. By whom?

By the defendsnt, Mrs. Nagele and all Mr. Pilgrim did was to take
this list of material, this self-serving declaratlon of the part

of this defendant and opposite the varlous items in the list set

down the price of the material there given as of the year 1930,

According to hlm the naterial was worth %560.19.

Now it is submitted that the whole of the testimony of
Mr. Pilgrim, and this without any reflectlon at all upon Mr.
Pilgrim who, it is conceded, is strictly honest, is utterly in-
competent and 1llegal and should be entirely dlsPtegarded by the
court.

The same applies, we believe, to the testlmony of Mr.
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Albert Riebe, the next witness for the defendants. His testimony
simply 1s that sometime before the date of thls contract he was
willing to buy this building from Mrs. Nagele, without any ground
because he owned his own lot nearby to which he ‘intended to move the
building, for the price of $500.00 but that Mrs. Nagele would not
sell it to him for that price, but demanded instead $700.00.

Certainly, what one man who had a place to put it was
Willihg to pay for a building the year before this contract was
made can have no bearing upon the quéstion of what thls testlmony
as to value was supposed to help decide, that is, what was the
getual value of this building on April £9th, 1930,

The other four witnesses examined in behalf of the defendant
had made no pretense of examining this property nor did any of them
attempt to go into any detail wlth reference to it. They simply _
testified to a famillisrity with real estate values in the Town of
Elberta on which they gave an opinion as to the value of the
property as a whole, in the case of Mr. Martin Ehl, of £1000.00, in
the case of Mr. Samuel DePaocla, of $1000.00, in the case of Mr,
Ludwilg Lindoerfer, of $900.00 and in the case of Mr. Alfred M.
Neumann, of $800.00.

Now, as before stated, the writer contends that the
evidence for the plaintiff on this guestion of value 1g much more
positive and convincing than that for the defendant when we take
into consideration the opportunities of the witnesses to know the
facts and when we eliminate the illegal testimony; and we contend
that it 1s proven by a preponderance of the-evidence that this
property,including both house and lot, was not reasonably worth

substantially more than the $500.00 plaintiff bought it for but
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that the house alone without any lot Ls worth a great deal less
than $500.00, The plaintiff advances this proof as to value in
corroboration of his statement that he agreed to buy and Mrs.
Nagele agreed to sell the house and lot and not the house alone.

It seems reasonable to believe that at the time the con-
tract was made the defendant was anxious to dispose of all of her
property so that she could go to California with her mother,
(indeed this much is without controversy) and that as a consequence
she wag willing to accept a falr rather than & top price f£6r this
property and that the price of $500,00 was a falr price for the
whole propérty. Very often the wish of the seller to be rid of a
plece of property for private reasons has a declsive effect upon
the price asked quite aslde from the real or potentlal value and
1t would seem to be a falr inference from all of the testimony
that if the plaintiff had tendered Mrs. Nagele the full %500.00.0n
that 29th day of April, 1930, she and her husband would have
executed a deed to lot four in block ten in the town of Elberta
without the slightest hesltancy.

Now all of this testimony really focuses (or at least it
should) upon one precise and narrow polint which 1s the only real
question in the case that is, was the written contract so executed
as to be binding on the defendant? If il was the contract speaks

for itself as to what was sold and that question is settled; if

'it was not so executed and is not binding upon the defendant then

the bagis for the plaintiff's suit is gone and the case at an end.
The defendants seek to avoid this signed agreement on the

theory that their signatures were obtained thereto by fraud; the

whole of defendant's evidence is directed to this proposition.
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It is elementary law that the burden 1s upon one who seeks
to avold the effect of a written instrument, admittedly signed by
him, on the ground of fraud, to prove the fraud by evidence which
is clear, satisfsctory and convinecing.

*The purden is on one who seeks to set aside a
conveyance of real estate, because of a fraudulent
misrepresentation that induced the signature with-
out a knowledge of 1its contents, to show such false
and fraudulent inducement. The measure of proof
required in such cases is that the evidence he
Tclear and convincing,' or 'the strongest possible,!
or 'clear, exact and satisfactory.! 2 Pom., Eg. Jur.
#8683 CGuilmartin vs Urguhart, 82 Ala, 570, 1 So.
897. If the proof 1s uvncertein in any material
respect, it will be held insufficient, though the
court may feel that a great wrong has been donej
the court cannot grant the relief by reason of un-
certainty. Hertzler vs. Stevens, 119 Ala, 333, 24
So. 521; Alexander vs. Caldwell, 55 Ala. 517; ,
Berry vs Sowell, 72 Ala, 17; 7 Mayf. dlg. 189.

(Woody vs Matthews, 194 Ala. 390, 69 So, 607.)

"And in Harrell v, Mitchell, 61 Ala. 270, it 1is said that

fraud 'must be proved by clear and satisfactory evidence, and

when a transaction 1s susceptible fairly of two constructions the
one which will support and free it from the imputation of im-
purity of intentlon will be adspted.'" Allen vs Riddle, 141 Ala,
621, 37 So. 680; Henderson vs. Gilliland, 187 Ala. 268, 65 So.
7933 Wallace vs. Crosthwalt, 196 Ala. 356, 71 So. 666.

An znalogous situation 1s presented in a case where a party
asks the aid of a court of equity in reforming a contract on the
ground that mistake or fraud had induced him to slgn a contract
which he did not intend. to sign., While Mrs. Nagele does not
gpecifically ask the court to reform thils contract to meke it gon-
form fo what she says she understood she was contracting to do, |
she does ask the court to relieve her from the consequénces of her

signature appearing upon the written contract and the legal effect



7.

as to the plaintiff is the same as though she asked a reformation,
Certainly the same measure of proof ought to be reguired of her as:
would be if she were asking for a reformation of, instead of %o bhe
relleved from,her coﬁtraot; and that measure of proof has been many
times prescribed by the Supreme Court of Alabama.

"It is lmportant for the proper determination of
the cause, to make reference to the well-established
principles governing the reformation of contracts
on account of alleged mistakes in their execution,

"In Campbell vs., Hatchett, B5 Ala. 551, 1t was
said: "The court in the exercise of its Jurisdiction
(to reform written instruments on account of mistake
or fraud in thelr execution) proceeds with the utmost
caution, as 1t lnvolves the invasion of a salutary
rule of evidence prevaliling at law and in equity.

In all cases, unless the mistoke 1s admitted, 1t must
be proved by clear, exact, and satisfactory evidence,
that the mistake exists,-that the writing deviates
from the intention and understanding of hoth parties
at the time of its execution,~-or the court will de-
cline to interfere.' Ohlander v. Dexter, 97 Ala. 476,
12 South. 51.

"In Guilmertin v. Urquhart, 82 £#la. 571, 1 South,
897, the court said: 'To authorize the reformation of
a contract which has been reduced to writing and
signed, the proof must be clear, exact and satlsfactorys-
Filrst, that the writing does not express the intention
of the parties-that on which thelr two minds had agreed;
and second, what 1t was the parties intended the writ-
ing should express.t

"The burden in such cases Lg always on the complaln-
ant to show by evidence that i1s clear, exact, convin-
cing and satisfactory, that the written contract does
not express the true agreement beiween the parties,
Moore v. Tate, 114 Ala, 582, 21 South. 820. If the
proof tig uncertain in any materlal respect, it will
be held insufficlent; and while the courts may feel
a great wrong has been done, they can grant no relief
by reason of uncertalnty.! Alexander v. Caldwell, 55
Ala. 522; Berry v. Sowell, 72 Ala. 17,

"1 The authorlties,! says Mr. Pomeroy, 'all require
that the parol evidence of the mistake and of the
alleged modificatlion, must be most clear and convin-
cing,* # # % or else the mistake must be admitted by
the opposite party; the resulting proof must be
establlished beyond a reasonable doubt. Courts of
equity do not grant the high remedy of reformatlon
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upon a probability, nor even upon a mere preponder—

ance of the evidence, but only upon & certainty of

the error.! 2 Pom. Bg. Jur #859.

"t Until beyond reasonable controversy, the mistake

is made to appear, the writing must remain the sole

expositor of the intent and agreement of the parties.!

Iinton v. Insurance Co., 63 Ala., 488; Smith v. Allen,

102 Ala. 406, 14 South. 760." -

‘ Hertzler v. Stephens, 119 Ala. 333, 24 So, DBRE.

Now while every word of Mrs. Nagele's story is contradlcted
and while as has been pointed out heretofore, the evidence pre-
ponderates in favor of the plaintiff's version rather than Mrs.
Nagele‘s and while certainly she has not proved her story by that
clear, satisfactory and convincing proof that the law requires,
nevertheless her story is that she had entered into a verbal
contract with the wife of the plaintiff to sell to plaintiff this
house but not any land at all for the sum of $500.00. That having
so agreed and having accepted $20.00 to bind the trade she was on
April 29th, 1930 approached by plaintiff and his sonein her home
at a time when she was busy with her duties as postmistress and
asked to sign a written contract and according to her testlmony

this 1s what happened:

"I saw right away what they had and I called Mr. Nagele
out, as we had no right Lo leave the mall and Carl gays 'I have
a temporary agreement drawn up as we Call not tell what may happen
to dad.! He had the plece of paper in his hand. I never saw it
and did not read it and we sald *We'll take your word to be honest
about the deal! and I signed it and Mr. Hagele signed as a wit-
ness, also Carl Hangelman signed as & witness.! (Page three,
deposition of Anna H. Nagele§

In this testimony she is corroborated by ner husband, the
other defendant and her mother, Mrs. ZimmermanyfTruQ; théir story
of the transaction is categorically denied by plaintiffts witness
and plaintlifflts testimony as has been before nointed out but if we'

accept thisstory as the 1iteral truth (which we can not do) it
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But suppose she did, what then? No one told her whail was
in it and‘she posltively testifies that 1t was not read aloud to
her by anyone; that the only representation made by anyone was the
statement by Carl Hanselman that it was a "temporary agreement!,
Mrs, Nagelets testimony as to words used takes three different
forms. On page three of her deposition she states it thus:

"and Carl says 'I have a temporary agreement drawn up as
we cannol tell what may happen to dad.t!

On page four of her depositioh she states it thus:

"he gsaid 'this is a temporary agreement until we get
other papers drawn up.'!

On page eleven, on cross examination, she answered the
question: |
. 1And Carl sald to you 'T have & temporary agreement T
would 1ike to have you slgn as my father 1s sick and he
wants something to show for 1t?", by answering "yes, a
temporary agreement!.

Obviously there was no misrepresentation as to the contents
of this paper made lo Mrs. Nagele because no representation of any
kind was made; she knew not then nor until much later, she says,
what 1t contained but she signed it and sald "wel'll take your word
to be honest about the deal." Be honest, how? By telling her
honestly what was in the paper? No, because she didn't ask that and
Carl didn't volunteer anything about the contract or its contents
and she could not have been relying on anything he said was in 1t
because all he sald was that it was a "temporary agreement!, He
did not assﬁme to tell her what the temporary agreement contained
and she didn't ask him.

Nelther she nor any of her witnesses even pretend that
there was any effort to preﬁenf her from reading'it, any trick,

ruée or artifice to induce her not to read 1it. She admits it was
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1s all that there ig in the entire case which even preteﬁds to
establish any fraud on the part of plaintiff. The question is,
does 1t do so?

Now the contract itself is in_evideﬂce attached to
plaintiff's deposition and is before the court for inspection. It
is written on only one side of one pilece of paper in a clear and
‘legible handwriting. It contailns, counting the date, place of
execution and the signatures (allowing one word to each signature)
fifty—-eight words all told. It is so brief and so clearly written
that 1t would seem almost a physical impossibllity for anyone able
to read at all to look at it long enough to affix a slgnature to 1t
without becoming cognizant of its whole contents. This defendant
1s an experlenced business woman; for twenty years she has operated
‘a retall store and performed the duties of postmistress in the
village of Elberta; she has been educated in the English language
she states and her clear, legible, well-written signature 1ludicates
it.‘It is incredible that such a woman could have signed this
little contract wlthout knowlng what was in it.

The figures in the contract "45" and "185" leap to the
eye upon the first glance at the contract because they are slanting
and not written upon the line. They force themselves upon the
observation and the consciousness of anyone who even looks at
this paper; they must have been seen and to anyone who thought he
wag signing a contract that related only to a bullding and not to
sny ground, they would be particularly notlceable since they could
not have any place in a contract concerning the store alone.

It is impossible for the writer to believe that Mrs. Nagele

could have signed this paper without knowing what was in it.
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laid upon the table while she and her husband signed it and during
that time_at least it was entirely in her own ménual possession

. and she could have read it had she so deslred. She was not

entitled to rely upon any one's version of what was in the contract
because nothing was said excepﬁ that 1t was a "temporary agreement!
which undenlably it was whether it was a correct though temporary
statement of her understanding of the agreement or not.

The Supreme Court of Alabama has laid down the rule by
which we must be governed in any case where one party claims to
have signed a paper without reading it, although he might have
done so, as follows: | |

"For one to mlsrepresent to another the contents of

a writing which both can read, which both have an
opportunity to read, which the one does not fraud-
ulently prevent the other!'s reading, and which both
sign, is not a vitiating misrepresentation, and is
not, in legal sense, a fraud",

Dunham Lumber Company v.Holt. 123 Ala. 356, 26 50,663,

This authorilty goes further than is necessary for Lthe court
to go in this case since it assumes a positive misrepresentation
as to the contents of the paper, a phase of the case which is en-
tirely lscking here. Defendantt's whole theory of fraud rests in
inference, the inference being that since she believed (or so she
claims) that she had only agreed to sell the building and not the
land, when Carl Hanselman said to her, in effect, "This is a
temporary agreement," he misreprésented by. presenting a contracit
which called for something different than her understanding even
though he honestly believed the paper did express their bargain.
since it certainly stated his understanding of it. But this falls
far short of such actionable fraud as a court can or will relieve

agalnst. True it is that fraud will vitiate any contract and true

it is that the court ought not to enforce a contract procured bhv
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fraud; but fraud means more than a mistake and the law rgguires
of anyone who seeks relief on account of fraud that he shoyw by
clear and convincing testimony, a posltive misrepresentation or
an actlve concealment. And the law will not impute fraud i, one
who tenders a paper which he states 1s a temporary agreeyent and
which, as a matter of fact, does correctly state the agreepment at
least so far as he understands 1t., That is not fraud unde, the law
and the defendants! case falls far short of that clear, gyyisfactory
and convincing proof of fraud that the law requires of hepr before
she is entitled to relief.

The very most that can be said for deféndant's theory
of the case, admitting the exact truth of everything she phgs tes—
t1fled to (which we cannot do), 1ls that the defendaunt intended to
sell only the store and not the lot; that plaintiff intenged to
buy both and not the store alone and that each was honesﬂy-lnis_
taken as to what thelr contract was when they come to thelﬂjint of
“reducing it to writing. Certaianly there 1s nothing to indjecate
that plaintiff ever intended to buy the bullding without apny land.

The situatlon then is that defendant was mlutaken in thinging that

«f
{)thg/u{,s, '{g,-}“ {,,;;;,&y,qﬁﬂf,/\fi, /{g_,{;/}, LA ﬁ, ﬂw it i}i} A e g4 QJU,U, ({/“ 6, O

the contract aslwritten expressed nls 1dea of the bdrgalnexzactly,WWU$
Tn this situation the contract &8 written must govern sipe under
the law and the evidence there was no actionable fraud comited by
plaintiff inducing her to sign the contract and a mistake on one
side is not sufficient to avoid a written contract.

One of three things must be true. First, as thus stated,
there must have been a mlstake on MNrs. Nagele's part but not on
the part of the plaintiff. In such a case the contract must stand

as written., Another alternative 1s that there was no mistake on
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anyone's part at the time the contract was written bHub tha
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Nagele is not/trying to avoid a coantract which suited hér when it
was made but which now has become unsatisfactory to her, by
claiming mistake and fraud at the time 1t was executed; whlle the
third alternative is that there was no mistake at all at the time
the contract was wriltten but the plaintiff is fraudulently trying
to enforce against Mrs. Nagele a contract which she never made.

If the first alternative is the actual fact the court can
not aid Mrs. Nagele. It is not reasonable to suppose that the
third alternative, as stated, is the fact as 1t involves too many
suppositions, For Mr. Hanselman to have deliberately trled to cheat
Mrs, Nagele and secure from her something whlch she never agreed ;
to sell it is necessary that he should have concelved the idea of
so doing at the very start of the whole transactlion. He must havé
had pre?ared, in advance, a contract which would effectuate his
fraudulent purpose without Mrs. Nagele'!s knowledge and must have
induced Mrs. Nagele to sign it. He could not have supposed when |
he went to her house to procure a wrltten contract that she would
be so careless as to sign anything he placed before her without
even looking at 1t and if he intended to defraud her he cértainly
would have so drawn the contract as to cover up his intentlon
instead of so drawing 1t as to make the fact of the conveyance of
the land stand out as the first thing to be seen on a glance at
the contract. It is ridiculous to suppose that he had any such
fraudulent purpose on the day the contract was signed and he must
nave had it then, if at all.

On the other hand it is entirely consistent with the

facts as the record makes them plaintthat in April, 1930, Mrs.
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Nagele was anxlous to sell her property; she wanted. to go to
California with her mother and wanted to get rid of all of her
property and so was glad of the chance to sell to Mr. Hanselman,
for a reasonable price, this piece of property.'But matters did not
so develop so that she could go to Californlaj; after the contract
was signed and as the time to make a deed approached, difficultiles
began to present themselves to her mind; she remembered that her
septic tank for both houses was on thls piece of ground; she rem-
embered that a part of her garage extended over on this plece of
ground- and she began to foresee difficulties in cage she deeded
this lot away. At the time she signed the contract it way be that
she really dld expect to sell her adjoining property to the
plaintiff in which case these things would not matter but such
sale did not materialize. She is a shrewd, experienced woman; she
kinew the 1little paper she had signed was at best an informal
document and that in all probability she could, by denying that she
had sold anything but the bullding, force a better settlement and
a better price out of Mr. Hanselman. All this, of.course, rests
in deduction from the facts in the case as they appear on the record
and yet it seems.much more reasonable to believe than that the
plaintiff conceilved a fraudulent scheme to acquire mfs. Nagelets
property without her consentjnitisted it on the day the contract
was signed, and has carried it through to this point; and if
there was any fraud, on either side, one of these two alternatives
must be true. l

The writer contends that the defendants have wholly
failed vo produce any testimony or proof, which is clear and con-

vincing, that any fraud was committed by the plalntiff and have
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wholly falled to sustain the burden upon them to prove such fraud
as will relieve them frdm thelr signed contréct, and that the
contract 1s a binding, valid and enforceable one. No reason

why the same should not be specifically enforced i1s advanced by
the defendants except the issue of frau??gs s consequence the
court'!s decree should be entered specifically enforcing this
contract.

Up to this poélnt in this bfief the writer feels that all
of the points of controversy between these parties, as disclosed
by the record, have been covered except one, that one being the
guestion of who has had possession of this lot of ground.

Except as this point would tend to corroborate one or the
other of the parties in their version of the transaction it would

not seem to be material, If the contract was not frauvdulently

procured and is valld and binding on the defendants no possession

of the ground 1s necessary to their case

{440

However, as on every other point, the partles are hope-
lessly at odds as to this guestion ofipossession. The plaintiff
and his witnesses testify that plaintiff took possession of the
lot as well as the building on the day the contract was signed;
that on that day he moved the fence back in front of hils farage;
that ever since he has usedyas much of the lot as he needed as a
wood yard on whilch he has ﬁgﬁééé and cut his fire wood; that he
has permitted the defendants to keep some chickens on a part of
the yard but that this was by permlssion only; that he has per-
nitted the defendants to use the garage whlch stands partly upon

thils lot and partly upon the adjoining lot because he had no use

for it.
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On the other hand defendant contends that plaintiff{ has
never hadn any possession of any part of the lot except by her
permissioni that the fence was moved by her permission and the wood
stored and ¢ut upon the lot by the plaintiff with her permission
and that she has kept her chickens on the lot and used the garage,
not by virtue of any permission from plaintiff but because she
had a right to.

The testlmony of this phase of the case would seem to be
so evenly balanced that it is difficult if not impossible to say
which side has sustained the burden of proof but, as before stated,
the gquestion would seem to be only Indirectly material and the case
can be declded for elther party without coming to any definite con-
cluslion on this precise point.

Taking the record as a whole the writer is convinced that
the plalntiff has proved his case by a preponderance of the evidence;
that the defendants have falled to sustain thelr plea of fraud by
that clear, satisfactory and convincing evidence which the law
requires of them and that the plaintiff should have relief as
prayed in his blll of complaint.

: Respectfully Submitted,
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For every loo words over 500 oo ....v A i5 Servingand Returning Notice. ... 65
Amount claimed less than $500, ete cvrwren oo oot 2 00 Serving and Returning Writ of Injunction._..oo..... 150
Issuing each SUBPORTIN .o oom oot ramrmn rr o eeeeen 25 Serving and Returning Writ of Exeat........ .....cco.... 150
Witness Certilicate, ench oo oo iiion tatcmman iZos vuan nans 25 Tuking and Approving Boads, Bach ... ... R 75
Issuing Execution, €aeh .o oooeoocveeecooe Coneeooooccaaas 75 7| ¢ ¢/ Gollecting Money on Execution.......... e emee e
Eatering each roeturn oo oon e et ieevr e 15 Lo Making Deed o i 2 50
Taking and Approving Bond,each ... ... 100 Serving and Returning Application, ...... vemmmaem e 1 00
Miking copy 0f Billy 61C, ooomnceer cocrvorvanrvesoiias casean i5 Serving Attachment, Contempt of Gourt..........__.. 150
Each notice not otherwise provlded [ 1Y 50 . Total Fees of Sheriff —
Kach certificate or aifidavit, withseal . ... erees 50 o o £
Fach certificate or affidavit, noseal ..., ...... 25
Hearing and passing on application,ete ... ... 3 00 Recapitulation
Fach settlement with receiver, ete 300 o o i
Examining each voucher of receiver, ete._. 10 Register's Fees .
Examining each answer, 66 wowvion ooiaailenninnnns 3 o0 Sheriff’s Fees. . oommmene e
Recording resignation, ete. ... ... 75 Gommissioner’s Fees..
Entering each certificate to Supreme Court .. 30 Solicitor's Fees..
Taking questionsand answers. et ...l 25
For all other service relating to such proceedings. ______ 100
For service in procecding to relieve minors, ete
same [ce as in similar cases,
Commission on sales, ete.: 1sk $100 2 per cent ,all over oG
$100, and not exceeding $1,000,1 1-2 per ety all Recording Decrec in Probate Court
over $1,000 and notexceeding $20,000, 1 perct:
all over $20,000, 1.4 of 1 per ct. Total - - - -
Sub Total Carried Forward - - -
]

Received payment this day of

Registe;f.
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Circuit Court, Baldwm Lounty, Ala.

In Eqmty
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Cost Bill

Paid
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Register

EMoorEe Pig, Co,
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TI PHE OTRCUIT COURT OF
BALDHTIH COUNTY, ALABARA
fH CHANCERY

KAl HAHSEILAN,
Comnplainant,
ANFA H. HAGELE, et al,,

respondent,

Gl BEHALE OF

Helen techt,
o Oommissionsp.
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KARL HANSELM AN,
Complainant
IN EQUITY.
IN THE CIRCUIT COURT OF
ANNA H. NAGEZLE, et al

]
, )
Vs )
%

RESPONDENTS . )

BALDWIN COUNIY, ALABAMA

INTERRCGATTRIES PROPCUNDED TO KRS. EMMA ZIMMERMAN,
. & NON-RESIDEN FWITNESS TOR RESPONDENT.

I, C. A. STEVES, of Fallbrook, San Diego County, Californis,
hereby certify that on the 6th day of December, 19323, I propounded
the following interrogatories to Mrs. Zmms Zimmerman, a resident
of Fallbrook, San Diego County, California. The answers %o said

as made by the said Emma Zimmerman
interrogatories /follow each interrogatory as written.

Question 1. What relation are you %o Mrs. Anma H. Nagele of
Elberta?

Answer. She is ny daughter.

Q. 2. Where were you staying in the month of April, 19307

A. In Elberta, Alabamé, at the hdme of Ahha.ﬁ..Nagele.

Qe d. Were you in lMrs. Nagele's residence in Elberta on the

morning of April 29, 19307 If so, were you present when Mr. Xarl

|Hanselman and his s came t0 the Hagele house?

A. Tes., TYes.
Q. 4. If gou say you were present &t this interview, plesse
state =1t what tTime 1% wesg when these gentlemen carme over?
A. About 10:00 otclock in the marning. This I remember be-
cause the meil had just come in.
Q. D. Did either have with him a opaper?
A. Yes. M¥r. Xsrl Henselman, Jr., had a paper.
S. 6. Did you hear the entire conversation that took place on
this occasion?
A. Yes. The conversation was in German and English.
Qs 7. Please state in detall what took pléce on this occasion.

A, I called Mrs. Negele from the post office where she was
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7. A. (contd.):
busy with -the mail.  Xerl Hanselman, Jr.,-had a rpaper folded in:
his hand,; saying he nad written a temporary -agreement comeerning
the sale of the store bullding which belonged to krs. Nagéle and
that later lie would have obther vapers made oub to prove the:sale
of the store building in casSe something heptened to His fathers

&« 8+ If you have not already done so state whether or no t‘i-:irs.
Nagele read over the vaper :tﬁat she signed on-that ocecasion,. also
woat Mr. Carl Hanselman told her was in the paper.:

LAl Mrs., Nagele told. Carl Hanselmasn, Jr., bhat- it would ‘be
all right because she believel in him, and-she -signed-the vapers- -
saying if:-a person is honest his word is as good as a piece of - =
vaper, W@ he insisted-on her-signing. She did:nobt read-it but
she ' signed it, believing that it was a tempore;rﬂywégreement ané had
nothing to do with the sale of property at all.’_,

Q 9. Did Ii rs. Hanselman come over Wlth her husband and son‘?

A, _No, she &¢id not.
Q,lO.State how long the two Messrs. Hanselmen were resent
AnG s;\rhether or mot they sat down at any time on this occasion.
A. They were there about tern minutes and neither of them sat
down during this time. |
Q. 11. Did Mrs. Handelman bring any money to kirs. lagele's house
at any Time while you were staying there?
A. Not to my knowledge, but later on this same day Mrs. Nagele
went to Mrs. Hanselman's house ard recelived eighty.dollars, which
she showed me. M |

Q. 12. Was any money handed to Mrs. Nagele -by-either of-the two

Messrs. Hanselman at thne time they brought the paper %o sign?

A. To.

|




COMMISSION TO TAKE DEPOSITIONS. _ - Moore Printing Co., Bay Mincite, Ala.

’Ehe Sta‘te of Alabama, CIRCUIF COURT
" Baldwm County

KNOW YE That we, having full falth in: your prudenc° and competency, have appointed you Com-

“missioner, and by these presents do authorize you, at suc‘l time and place as you may appoint, to call before you

and examine Brme Zimpernan,
as witnesses in behalf of A@SNOLNCeNT in a cause pending in our Cireuit
i : ; Farl Hanselnan
Court of Baldwin County, of said State, wherein Karl Faagselman
is .
Complainant._
and Anna He Hazele, et 23
Defendant,
.. Lirsmen it s pn o s e
on oath to be by you administered, upon HAS G TRETIAN
et “to-take and*cernfy the deposition . 6f the witness.. .. and return the same to our Court with all convement
speed, under your hand.
Witness 27%h day of Hovenpe 19_ 99

REGISTER
COMMISSIONER’S FEE, $

WITNESS' FEES, §
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11

12
13

14

15

16

17
18
19
20
21
22
23
24
25
26
27
- 28
29
30
31

32

e
R« 13. Did you at any time prior to the interview referred to
above heer a conversatiorn between lirs. Hanselman and Mrs. Nagele
in the latier's yard relative to the store building?
A. Yes.

Q. 14. Please state as near as vou can recollect what was said

il then by both of These ladies as t¢ the purchase of “the stiore

building. -

A. One morning prior %5 Aoril 29, 1930 ilrs. Nagele, lirs.
Hanselmar and nyself were ﬁicking mulberries in ¥rs. Nagele's back
vard. Mrs. Hanselman saidfthey did not care anvthing about the
ot but all they wanted Wéé the building so as %o have & place to
stere up their grain, etei ¥rs. Nagele told Mrs., Hanselman that
she {Mrs. Nagele) could pot sell the lot because her cesspool and

helf of her barn were located on it.

r T~
o Ce A BteTeS Y

lidees
bancd fOoic ek




—to-take and certify the deposition. __ 6f “he witness

COMMISSION TO TAKE DEPOSITIONS. Moore Printing Co., Bay Minette, Ala.

CIRCUIT COURT .

’E‘h;e State of Aﬁabama,g

Baldwm County

TONI. Nr. C. A, Steves,

KN OW YE: That we, havmg full faith in your prudence and competency,

bave appointed you Com-

mlssmnel, and by these presents do authorize you, at such ti

me and place as you may appoint, to call before you

and examine Emma Zimmerman,
as witneszes in hehalf of Resnondent in 2 cause pending in our Cireuit
Court of Baldwin County, of said State, wherein Kerl Hanselman
1S Complzinant___
and 4Anna F. Nagele, et al
are Defendant, S
on cath to be by you administered, upon Amwme Zimmermgn

-~ - and return the same to our Court, with ll convenient
speed, under your hand.

Witness 27+h

day of Novemher 1933
Py
- ; -
g s s
REGISTER

COMMISSIONER'S FEE, 5~

e N

WITNESS’ FEES, g




no. 1054

The State of | Alabama.

BALDWIN COUNTY
Cl RCU IT COU RT

KARL HANSELMAN. 1

V8.

— ANNA H. NAGEL3, ot al

;Compls:linanti— |

'

i

e T T

Defendant.— g

COMMISSION TO TAKE DEPOSITION |

COMMISSIONER:

WITNESSES:

Emma Simmerman,




8537. SUMMONS--Original. Moore Ptg. Co.

The State of Alabama,! CcIRCUIT COURT OF BALDWIN COUNTY,
-Baldwin County IN EQUITY

-

Ta ANy Sneriff of the State of Alabama---GREETING:

g
e

Anng DaN =202 and Aronal
WE COMMAND YOU, That you summon_ S20% Ze5888-C 808 “ugust

=
L e &

of o County,. to be and appear hefore the Judge of the Circuit Court
of Baldwin County, exzreising Chancery 3urasdlct1on Wlthln thirty days after the service of Sum-
mons, and there to answer, plead or demup ‘without oath to a Bill of Complaint Jately exhibited by

mart E

Xerl Henselman,
I3
azainst said
snng Lenggeie end Lugust Nagele,

and furthef e and perform what said Judge shall order and direct in that behalf. And this the
sald Defcnda.ﬁ 'Sl in no wise omit, under peralty, eic. And we further command that you return

this writ with your endorsement thereon, to our said Court immediately upon the execution thereof.

WITN £SS, T. W. Richerson, Register of said Cirenit Court, this LLnn day of

7 7 Register.

N. B.—Any party defendant is entitled to a copy of tke bill upon application to the Register.

<UNLE , 1932’




Serve on

g

Circuit Court of Baldwin County

In Equity.

~J0 37

SUMMONS

Kerl Hanselman,

V8,

Nagele, '

o } B “:_‘;n.._w P fi I :
. {f(/’,x’«/:s(’w‘ L

LlOYd A hl‘,]_ gn_e y- ,

Solicitor for Complainant, -

. _Rggordegl_ in*Vol.

 Page!

‘ N

Anna H.Negele and Auguéﬁ

The State of':Alabaina',
BALDWIN COUNTY,

Received in office this

193

day bf

by ]eavmg a cop¥o

vmhm Summons with

MW ,%ewmg_ s

il

Defendant.

%%Qm S

‘ Sheriff,

MQZJZ/MM

Deputy Sheriff.

iy




KerRL EANSELMAY
Complainans.

ATET AL T _“
ANNA H, HaGZlIE, et a1

Respondents.

-1
<t
i

Rl R e T WL L

™ ks = T T T WP e ey i
ﬁ.EPiJ_. B?LI:L_H O: E JSP\J}.‘;.JI.‘.:_\}. i ,Jﬁ,ﬁgufgfifl:_gS.

: FOREWORD: In view of the Cours's dichum when these de-
marrers were first presented that it would be very reluctant to sei
aside & conveyance where four-Fifihs of the purchase price has been
peid, we feel it due to our ciients to say that the Court ssems o
be under & serious misapprehension ¢f the merits of this cause; and
as %o our c¢lients'! honesty oFf intention, so will ask that She
guestion here presented be considered free from the natural bias
vhet arises av the idea thet & technical defense is being raised to

work an injury.

s}

@
o
o
-

L0}

brief of fomplainant at First reading is

very .pexrsuasive of his contention that because the husbtand signed

The sgreern euymwe convey sxecuted by his . wife fhet this-consiituvied

an assent thereto sufficien® %o make the papers

parties. & carefvl reading of e casges cited Ty him, however,
ghows thet none of these cover the instant cazse. Inall ol these

the husbant signed the agreement In guesticn In such & way tThat no
other conclusion could be reached but that it was intended to
EXPTress assent. In the present case the husband gimply witnessed
his wife's signeture and the only perxt of the writing signed oy hin
was that he signed es a witnees only. To state ctherwise is To draw

2t us snalyze them:
v e 2T A A . —~ T A e A U am, wgp o P e oYl AT _ ~
In Zaox ve (hilcdersbezg Lend Company, Bf Alabama, L20, 5 So.

= 3 = ~3 = R - = - X 3 - & ”
572, the husband joined in the execultion of the contract in 2 fermal

The case of Rushton ve Davis, 187 Llzbame 279, 28 So. 480
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inference when there isg an obvious cone

Solicitor for Responde

ot
O

¥y

Er -




KARL HANSELMAN

Complainant
EQUITY

ve. | © " CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA -

ANNA B, BAGALE et al

Respondent

IT IS AGREED between the parties to this cause that all
depositions filed now or later mag de published without further

nbtice or order of Court.

N R A R ]
& Fod e [ T
W

o

gl

"Sblibitor-for'cbﬁéiainéﬁt. ‘
o T 4 Co. -
So;icitor for Respondent
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' KARL HANSELMAN

gomplainent

ve

ANNA H. HAGALE et al

Respondent

. AGREEMENT AS TO PUBLICATION OF

PESTIMONY

7

“

?/(,,,fg ///@ j/ 4,@/
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WART, BANSZLMAN,

STTPULATION

P N N N N LN S LN N

Respondent.

hereby stipulatezé

by theilr respective solicitors,

exhibits 4, B, O

N

21l such objec s as %

o CLon
R v'.-f""‘_i T mosr metand = et Ta) i S Ty - i . =
materiality as may beraised to such exhibits by the respo
in the brief of respondent on submission of the cause.

. - o "
Dated this |+ day of February, 15#4.

by and between

considered

ety = s
Tnat con

s

2
|_l
o

' I-.Jn
i3
0
H

1 ey i ST ;AT i T rintl
i Tk CiRUULT COUET OF
BALDILE COUNTY, ALASLik

T8 BUITY




/ 04

IN THE_CIRCUIT COURT OF
. DALDWIN_COUNTY, ALABAMA
g TIN BQULTY

KARL HANSELMAN, S i L

Complalnant,

ANNA H. NAGELE, et al,

Respondentu.

STIPULATION

Lloyd A. Magney,
Attorney at Law,
Foley, Alabama.




KARL HAVSELMAT

‘Gompiainant.

ki1

IW BEY HINETTZE, A&ﬁBﬁU

IT I8 UFDERSTOCD between 4 ne pariles to “hiﬁ cauSe.ac%ing

by their respective sc&iei%orm thas Kr. Honseiman m&? mep lace

| the fe qee'hereﬁeéare runp¢nb @imgOﬁui&? sou %aﬁst £rom %@e

';s@uzh side of the aliey3%v- between dﬁe property of uansel-ly;-
‘men end the Lot now in, &ispuﬁea and across the latier, af Hr,
Haaselmﬁn‘s~az.ense anﬂ upon the zdevtical lgeation from which

-

it was remsved receatbly by Hr. ﬁageie without expenge to the
IT I8 FURTHLIR URDERST GOB ATD ACGHEZEL that this
restoration of the fence %o i%e former locabion is done without

prejudice to the rightes of either party in the pending litigaition.
_ i & '

Exzeuted in duplicate Gthis the 33 zy of Julys 1933,
.

rﬂamquJmefﬂﬁﬁﬁﬁ@ﬁ4?w
Solicitor Tor Complainanks.




|
KARL HANSELMAN,

Complainant,

bs-

 ANNA H. NAGELE, et al,

Respondents.

STIPULATION _

Lloyd A, Magney,
Attorney at Law,
Foley, Alabama....
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THE STATE OF ALABAMA
BALDWIN COUNTY :

I

: IN BQUITY,
CIRCUIT COUR’P OF BALDWIN COUl\TY

ol

e

Tiled in Open Court this I R
Ilili Ch S ](}:)34:

(/ ' ReglsteL j

P T

dfty Of oo T T e G20

MOORE PTGEO



T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT COURT
BALDWIN COUNTY

BAY MINETTE, ALA.

Sept 15th,l932.

Hon.F.7.Hare

Dear Judge:-
Tneleosed find papers with ¥r. Rlickarbys brief
in Haselman vs Wagel case,l have written lir. liagney

to meil you his brief if he has not already done sO.
Yours truly.

S - e T L Rt e e e T e R e e 8t e et e




LLOYD A. MAGNEY

ATTORNEY AND COUNSELLOR AT LAW
FOLEY, ALASBAMA

fugust 50, 1833

Hon. ¥, A, Stcne.
Registrer in Chancery,

Da:; : ;ﬁﬁe‘tvte,:r_ﬁle_%w&_ ,,,,,, i S - e S e e 15—t

Dear lrs. Stone:
I enclose herewith objections to inter—

rogatories filed by the resnondents in the case of

Henselman vs Hagele et a2l which you will nlease

-

ile.

I have served couvy of these objections on

-

Hr. Rickarby solicitor for the resnondents.

Very truly yours,

TLN:1D -




LLOYD A. MAGNEY

ATTORNEY ANG COUNSELLOR AT LAW
FOLEY, ALABAMA,

September 6, 1932.

Hon. F. W. ZBare,
Judge of Cirenit Court,
Monroeville, Ala.

Dear dJudge:~

o I-enetose-herewith-Bried of-Complainant oo
the Demurrers to the Bill in the specific per- '
formence case of Hanselmen vs Nagele. I have served
a copy of this Brief on Mr. Rickarby. I understand
that Mr. Ricksrby hes arranged with Mr. Richerson
to send the file o you.

I am soxrry we did'nt get to see you again be-

fore you went home but hope you will be able o
spend some fime with us during the week of the 1l2th.

Very truly yours,

AT
R

1&%?%%%




KARL HANSELMALN,

N

4 By Ly

Complainant,

L E. WACELE,et al

N N N e L L N )

STTPULATION

T,

It is hereby agreed by and between the varties hereto by their

vective solicitors that the testimony in rebut: tal of Xarl Henselmen,

Tesy T K
for the complainant, may he taken before Li1 lian L. rorter &8 commissiosn

the
the

Forz

)

&y

il

Lie

that the testimony of the witnesses may be taken in sherthand ang

er reducsed to writing by the commissioner and that the signatures of
witnesses to the testimony be waived. Tt is further stipulated that
testimony be taken by guesticn and answer rather than in narrstive

-

™ and so transcribed.

Dated this 7th day of February, 1934,

gr. Han;elmag, Sifce you were examinad vefore in this cases iws.
ﬁagelgwnas'glven aer testimony and in That testimony she stated that
shke did not sell you the store buiiding znd the 1ot on which it
'stands, out that she sold vou only thse building znd not the land.
How.at the- _tlpg_;h*;_*pu aaéqugrgcqnfereﬂce- th krs. Nagele and
the “Oﬁu$a0u WoICh Fou nave testifisd to Wa s necd, & nave
any conversation with lrs. Naseis about when S h iouLd have
toe be moved oif from the Lot ?
¥o sir. No su eonversation at 211,
T will ask you whether or not at that time in grpil 28Tz, 1830, vou
- ~ [ -~ -1 - ¥ K’ A N v .
crned any ground in Fllerta to which s FOU could have moved this nouse?

You weuld have us ﬂﬁ&@”S*
conversation bety TREen you
off at 21l and further ;aat
heve moved it t09




B

H=3

gy then, Tt
-wes never discussed vetween you anG

i) - 3 S . Ty - e — —— - =7 -
Would you have jrrCﬂaSSG z building but not the ground on which It
- et - P, = r o~ ] E . ) - o
stoch wzthout knoving when you had to move 1t off Irom that ground?

-

(Objection, ir. 2ickarby)
Respondent objects to the guesiion as calling for & mental
conclusion of the witness.

i T s -

. : . O G - I
¥r. Hanseimean, iha he metier of moving the bulldin

lirs. Nagele?

Le]
L

nis od*la*ng
the sum of

m Yrs. Nazgele without any
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e
SC:
i
v
=i
®
&
o
H
o
vy
w
0
O @
el
ot c+
O -4

(Opjection, Hr. Rickarby)
Same objecticn as to the previous guestion.

-

Yo sir, never, I should say net, an old shack llxe that.

e o C —r
e L ‘\_..'\.w sid -

2ii of the ecarlier negsoiiations
RN, e (R 4 5 e~
ding up to this cericd toosk

dave not vou & farm & 1ittis less than a mlle'f?oﬁ where your store

e'froﬂ ﬁ“oevta.
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 Did you own all of these farms, particularly this place half mile
‘away, at the time when you maae this tTrade?

T was the ownser of the ferm.

‘6
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T _TiM GTRCUIT COURT QF
BALDVIN COUNTY, ALABAHA

TN EQUITY

KARL HANSELAEAW,

- Comnlainant,

ANNA H. HAGELE, et sl,

Resnondent.

DEPOSITION OF COMPLATNANT
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FANSEL:

Complainant,

1
i
.
N
i
Nt ™ PP N

ereby

o
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pan

fespe £ive solicitors that the testimony in reouttal of ¥rs. Annz Nagele,
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the resvendent, may be taken before Lillian L. Porter as commissiloner,
witnesses may b
to the testimony be waived., It is

- - - - e e - -
be teien by cuestion znd answer

v . S ey e T o~ K [ R T
irs. Neagele g aving the conversations that you
-y s AR e 7 v e o S em T
testiiied about glmen, was anything said in tThose

o . - " e M s S S E—
conversations about uhem surchasing your land Ifrom you?

Certainly, thHat @ : : 5 nding, becear I wanted to make sure
that it was surely nev wWe

r-.‘-:::—" T

that.

Yes, later on they wanted to sell their farm so that they could Co
that. There was nothing said about moving the stecre building because
they =made me that promise and it was understood, otherwise I would
never nave 1let them have that siore building a2t zil.
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'=cause to come before me the within named fnna H. Hag

sreviously testified and been sworn in this cause; that I have personal

knoviedze of the identity of the witness and that the Testimony of tThe
witness was taxen by me in shorthand and later reduced to tyvewritingg
that T am not of counsel or of kin to any of the parties to this
cause and have no interest in Tthe result of the sane.

TN WITHESS YHERECF I have nersunto set my hand this 7th day of

Febrvery, 182404
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KART, HANSTLVAN,

Complalnant,
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AWHA ¥. WACELE, et al,

Resnondent.

DEPOSITION OF RESPONDHHT




rs. Mery &
Register Cirz
Bay ldinetste

Dezr Mrs. St

LAW DFFICES

ELLIOTT G. RICKARBY
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CLARENCE A. STEVES, PRESIDENT C. A, ANDERSON, VICE-PRESIDENT RUSSELL B. Cooxk, CASKIER

30-591

The First National Bank

OF FALLBROOK
CAPITAL $25,000.00

FALLBROOEK, CALIFORNIA
December 7, 1$33.

‘Register and Clerk of the
Circuit Court, Baldwin County,
Bay Minette, Alabama.

Dear Madam:

I return herewith your eneclosures of
November 27th, togzether with list of questions snd
8nSWers as regards Mrs. Fuma Zimmerma n,

Yours very

———y

C. 4. Steves, President.
CAS B
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KARL HANSELMAN,

COHPLAL: bm!.L

ANFA H. NAGELE et al.

3
5
§

NT TO INTSRROGATORIES PROPOUNDED
A NON-RESTDENT WITHESS ¥FOR

J..O 'RS -F'.M'l Y /_,T
PESPORDENTE.

Comes now the plaintiff. this being his first opportunity
so to do. znd objects To certain of the interrogatories nropounded

by the respondents to ¥rs. fmily Zimmerman, as follows:

Complainant objiscts to ianterrogatory numbered 15 for the

reason that said interrocgatory calls for incompetent and illegal

FE

-testimony in this, that the conversation between HMrss Nazele znd
Mrs. Hanselnman. not shown To have Deen in the presence of the
 .00lealﬂ nt Rari 'Eaﬁ seliman, is'heazsaygwq“ oo e S - T
. _ ;Pl intiff objects to inmterrogatory nurbered 14 for the
;ff¢eason that said interrogatory calls ;0& :ncomneﬁent.n;1le5q* and e

'_heansay uest_mopv 1n that., ¢t calls ¢cr a noavnrsatlon oetween tue

e

'resnonaents and Mrs. arse7ma4, who is notuatparuy to uhlS caase,

a

aad sala conversation is not‘shown 0 have beer in the presence.

of the COHO?alﬁﬁnu and COﬂS””Q@Pt v is not

binding upon him.

L

-01tor Ior Comr"a~nanu.

So

;_.’ J"" . ‘
I aereby certﬁfy that = t“ue cony of cne fcvegOWHG ob— o

'jections to interrogatories was by measervea upon Hon.'E;lG;"

x .
: ' S s - - . amm
Rickarby, solicitor for respondents this 30tk day of Eugust,1e33.

B1aintiff.
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1IN THE CIRCULY: COURT OF

BALDWIN§COUNT¥3 ALABAﬁA

T UL S

KARL: HANSELMAY,

G COMPLATNANT,
ﬁi i;vs;
1

AWNA Hy: TAGELE ot al,
.2 RESPONDENTS.

3
.
|

© o LIN CHANCERY )¢ 4
OBIRCTIONG 01 COMP LA LiANE a0
JINTERROGATORIES PROPOUNDED
TO MRS . BHILY ZIMGBRIAT, A
HON-RESIDENT WITHAGS FOR| .

RESPONDENTG. . | il

iloﬁd A. Magney
Attorney at Law
¥oley, Alabama

- Iy
Ve oA | Al
i 7

o

Hﬁf;f}




LLOYD A.MACNEY
LAWYER
FOLEY. ALABAMA
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 HAGELE, .

RARL BANSEIMAN,

7 TER CIECEII COQEL 07
. i_ ‘_.
COPLATHART

AT

IN CEAJG”*Y

BILL OF COHPLAINT

e

ANEA H. TAGEIE AND AUGTST

[ : .
R i L

bEOﬂDEﬁTb

0 TEE HON. F. . HARE, JUDGE OF m CIRCUIT COURT OF BALDWIN COUNTY:

ALABANA IX CEAECnRY SITTIEG-~
Gomas-naw Tour Cam@lainant anﬂ exhibits this his Blll of Complaint

: agalnat nﬂnﬂ He. ﬁagele and n&gﬁst ﬁagele, and hambly complaining shows

unto Your anor and unﬁo thzﬂ Honorable Court es follows:-
FIRST
That Your C@mplainan$ is over the age of twenty-ome yeasrs and ig
a bcﬂa fide resident of RBalawin County, Alabama, Tesiding a% Zlberis,
theresin.
SEGOED

‘Thst the. Respondents Anme H. Fegele end iugust Nagele are each

- also over the age of twenty-one years and are residentis of Baldwin

County, ilebenma, residing at Elberte therein.
THIRD
'Thaf heretofore and on, to-wit: 2pril 29, 1930 the Resyon&eﬁt

Anme EH Kagele was the=cwnéi of the following descrined real esitute

1n.Baldwin County, ilzbama, to-wit:

Lot No. Four {4} in Block Ko. Ten {10)
in the Town . 0F w@rtueaoonoaavmmawsaz

and on s2id dete the szid Respomdenis entered into & written con-
tract'vlth Yoar Cﬂmplﬁlﬁunﬁ by the terms of which they agreed to sell

saxa raal estat@ to Your Compiain“at Wﬂlcn swza wrat%sn coxd r&ct was

and is in the words and figures following, to=-wit:

April 29, 1930
Elberta, ils.

in eonsideration between irs. & Nr. JNagelee
_.party of first part and Carl Hanselman rParty
- of second pars.

Party of first part agrees to sell to party
of 2ng part store and lot 45 fi. ‘wide % 185
ft. long, for the sum of 1500400

Down peyment 20,00




Witness

August Nagale  Anna He Nogale

- e Hongelmon Kaxl Henselmen
FOURY |

- That on said 29th doy of Apxil, 1980 anﬂ-immediaﬁely:af%é?”the
'signing of said conﬁxaet Your Complainunt paia‘to the Respondents a
part of the purchese prige named In esald contract ond the Réayenéenta

- 4id then place Your Complalpent in possession of ssid proparty and

L geambees and the Complainant hes been in the possession thoreof ot

all timaes sinee end Your Complainant allaepes that the Respondents
owned no othar propaerity in the Town of ilberﬁa. Baldwin County, @1aw
hama of the desoription met out in seid contrect snd that by plac-
ing Your Complainant in the possession thereof ﬁe&péndenta have made
daliniteo and certein the lend intendod to be convayed by ssid coniract.
Your Complainant furthey avers thot he hoas pald to the Respond-
onts upon sald purchasa price of FIVE HUNDRED & 00/100 ((500400) DOLL-
ARG the sum of FOUR HURDRED & 00/1OG($400.QO) DOLLARS and that he has
offerad %o R@sgandenﬁé and to tholy attoruey to pay the balonce of
sald purchape pxiéa togethor with all legel Lnterest thercon but
that thae Respondents fall and refasa {0 convey sald real astate to
Your Compleinante Thatb Your Gomplainant doos hareby offor %o puy un~ .
to Court for the use end benefits of the Hespondants the sum of OHY
HUNDRED & 00/100 ($200600) DOLLARS togethow with intorest at the rate
of aight per eante poy annnm theraon from July 1, 1981, '
ﬁnﬁ Your Complainant aubaitsihimsalf to the jurisdioction of the
Court and offexs to do whgtavar %ﬁe Conurt may sonsider necespary to
he done on hls part towards making the decrea which he poeks Just

and aguiteble with regerds to the Raspondentd,

PRAYER WOR FROCHSS AND RELIER.

Whorefora, the premisaa conslderod, Your Complalnsni prays that
the seid Amea He Hegele end August Nagele may be mado paxtlas Dafend~

ant to this Bill of Complaint and wequired to appear end plead,




snswer or demur, within the time reguired by law and the rules of
this Couri, _ |

Thet upon the fimel hearing of this c2use this Homorable Courd
‘will enter i%s Gecree commanding and requiring the Respondents to
Make, execute end deliver %o Your Compleinent, upon the payment by
‘him of the sald szm of ONR HUNDEED & 00/100 ({100,00) DOLLARS plas
- interest a2t alghﬁ per cant. per annum from tha ist day of JalJ,
1981, their werranty dea& conveying to Your Complainant the sald_
‘Lot Pour (4) in Block ten {10) in the Town of Elberta, Baldwin County,
‘Alabame, end that this Honorable Court Will meke and enter its decree
for the specific performence of the conitract hereinbefore set Forth.

And thaet Your Honor will grant unio Your Complainant such other,
faﬁthar and different ralief ag $0 Your Honor may seem right, just,
meet snd proper in the premises.

And, as in duty bound, Your Complainsnt will ever pray, eic.

e b e e A

Complainants

SoTIcITor Zor Uonploinants

FOOT BOIE

Tha Respondents, separately and severally, aré reguired %o
enswer each and every paragraph of the foregoing Bill of Complaint
from First to Sixzth, both inelusive, but answer under oathk his here-

by expressly waived.

| ' ﬁSoiiéf%di’fér Ceﬁﬁigiﬁanx.ﬁ‘"
STALTE OF ALABAMA )
BALDWIN COUNZTY. g |
Before me, the mndersigned éﬁﬁhority in and for said County and
state, personally appeared Xerl Hanselman who is known to me and who,
after being by me first doly and legally sworn, doth depose and séy

pnder oath as follows:




That his neme is Zarl Eaﬁsalman;‘that-he_is fhe same perscn

ompiainant to the foregoing and annexed

-

ned as C

ig

whose neme 1is S

the metters

that

-
s

t

i

‘Bill of Compla

he is aecgusinted w

e

and fects therein alleged, and that %the same are truﬁ;

gay.

”Suhserihéa in my presence and sworn %o before me this

of Jupe, 1952.

Rotary rubiie.

e

*a
- a4

oga

BILDALA GONRDL" YT
L BHE Qmmm%. e

r !/v«../- g .J/A.(s /.o.

w ?A.ﬂ ¥ _7.. ™
// 5 ,,:,.:7,1/,,,,&@

ﬁaﬁcrwa? TO% Gowbypeyerns
oMy v peBued

BSERILY 2 AT TR R TR B e e AT £ SRR M A b Tt e

BN

s R T A e AT

BITY OF GOWBIVIH,

b
EEeLOUDRUL:
BVGETE!
VURY H* BVeRDTs VID vaenny
AR

GORBTY IR

KYET HVHREMYL

o TIGUVRGHEE

GOOEL 0%




- - P
NIRRT N e

Magney
lainant
TR

COMPLAINANT
T GOMPLAINT

ELMAN,
NAGELE AND AUGUST
RESPONDENTS

Lloyd A.
Attorney for Comp

BILL O

KARL HANS
va

ANNA H.

NAGELE,

) e e s T ome 113, e B
.
. .
- 2 R T ey . - R
T, :
. T .
- P - L e WO e, oo
.
e T S e
[0S L NEE §omr s
B BRI
Tl B o T o A
PR R A e R a, e g . p ey .
s : : AR & TGO O e TENT ey P e
b & R B LI ol R L S i PO B . LRy

prreer ey
el e PRy
Shm DRSS

) e
I o mr,

AR N

R e s
e e W T P

AR el WA T T g it e
B et et gl e

Tram o g HREe
B




IN THE CIRCUIT CQOURT OF
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COMPLAINANT
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Lloyd A. Magney
Attorney for Complainant
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5

T. W. RICHERSON

Register and Clerk of the Circuit
Court, Baldwin County

BAY MINETTE, ALA.

NE PAGE AND A HALF OF INTGREOGATORT

g

SENT TO 1R. C. 4. STEVES,

FLLT BROOK, CALIFORNIA.

t

~




EART PANSELMAN, IN TEE CIRCUIT COURT OF

)
_ ‘ { EETDWLIN COURTY, ALABANA
COMPIAINANT ) I GEANCERY
- ¥s g BILL OF COMPLAIRNT
ATNA H. FAGEIE -AND AUGUST ( -
WAGEIE, 2
| * EESPONDENTS )

| 70 THE HON. F. W. HARE JUDGE OF THE CIRGUIT COURT OF BAEDWIN COUNTY
_.AIABAMA IN CEANCERY SIT?IHG -

Comes now Your Gomplalnant and exhibits this hig Bill of Complain®
ageinst Anne H. Hagele and Awgust Nagele, and bumbly complaining shows
anto Your Homor and urto %$his Honorable Court as follows:-
RIRST
- That Your Complaipant is over the age of twenty-one yesrs and is
'8 bona fide resident of Baldwin Coanty, Alebams, residing at Elberie,
théreinc
SECORD
" That the Respondents Anna'Ha'Eagele and August Hagele are each
 also ‘over the age of twenty-one years and are residents of Baldwin
County, Alsbema, residing at Elberia therein.
| THIED

That heretofore and on, fo-wit: 'April 29, 1930 the Respondent
Anma H. Fagele was the owner of the following deseribed real estate
in Baldwin County, Alebams, to-wit:

Lot No. Four (4) in Block No. Ten (10)
in the Town of ElbertBeccesccccscesene

and on szid date the ssid Respondepts entered into a writter con-
treet with Your Complainsnt by the terms of which they agreed to sell
said real estate o Your Complainant, which said written contraet was..
- and is in the words and figures following, to-wit:

April 29, 1930
Elberta, Ala.

In consideration between lirs. & Mr. Hagelee
party of first part and Carl Hanselmsn party
of second part.

Party of first part agrees to sell to party
of 2nd part store and lot 45 ft. wide & 185
‘ft. lomg, for the sum of $500 G0

o Down peyment $20.00




Witness

Angust Nagele Anna H. Nagele
C. Hanselman Karl Hanselmsn
ROURTH

That on said 29th day of April, 1930 and immedzately after the
-s;gnlng of said coniract Ycur COmplainant paid to the Respondenis &
.:fpart of the purchase prlce nama& in said conxraet and the Respondents  s

- did then place Your Complainant in possession of said property and
premises and the Complainant has been in the possession thereof at
';all times since snd Your Complainant alleges that the Respondenis
 owned no other property in the Town of Elberita, Baldwin County, 4Ala-
bame of the description set out in said contract and that by plac-

_ing Your Complsinant in the posséssion thereof Resporndents have made
definite and certain the land intended to be conveyed by said contract.
FIFTH.
Your Complainsnt farther é&efé that he has paid to the Respond-~

- n’ss ‘upon sald purchase price-of FIVE BUSLURED & 00/100 ($500.00). DOLL- . .

ARS the sum of POUR HUEDEED & oo/loo(ééoo.oo) DOLLARS and that he has
offered to Respondents and to their attorney to pay the balance of
seid purchase price together with all legal interest therecn but
that the Respondents fail and refuse to convey said real gstate to
Your Complainant. That Your Complsinant does khereby offer to pay an-
to Court for the use and bepefits of the Respondents the sam of ONE
HUNDRED & 00/100 (§100.00) DOLLARS togetber with interest at the rate
of eight per cent. per annum thereon from July 1, 1931,
SIXTH
Anﬁ Your COmplainant sabmits h;mself t¢ the juz1s&iction of the

Court and offers to do whatever the Coart may consider nmecessary to

be done on his pert towards making the dscres wkich he seeks Just
and equiteble with regards to the Respondent s.
PRAYER FOR PROCESS AND RELIEF.

Wherefore, the premises considered, Your COmplainant prays that
the said Amma H. Negele and August Nagele may be made parties Defend-

ent o this Bill of Complsint and reguired to appear and plead,




anewer or 4demur, within the $ime regquired by law énﬁ the rales of
this Court.

That upon the final hearing of this cause this Honorable Court
will enter its decres commending and reguiring the Respondents to
Make, execuote and deliver to Your Complainant, upon the payment by
~;h1m of the sald gsam of ONE HUHDEED & 00/100 ($100,00) DOLILARS plus
'interest at eight par cent. per epnom from the 1st day of Jaly, -

1931, their warranty deed conveying +o Your Complainant the said

Lot Four (4) im Block ten (10} in the pown of Elberta, Baldwin County, -

Alabeme, and thet this Honorable Court will meke and enter its decree
 for the specific performance of the contract hereinbefore set forth.
Anﬂ'that Your Honor will grant unfo Your Compleinsnt such other,
further and different relief as to Your Hopor may Seel right, Jjust,
‘meet and proper in the premises.

And, as in duty bound, Your Complainent will ever P&y, etcCe

- compla mé.ntc."

.Sdiicifor:fdf agﬁﬁlainant.
| | FOOT NOTE
The Respondents, separétely and severslly, are reguired to
answer esch and every paragraph of the foregoing Bill of Complaint
from First to Sixth, voth incluosive, but answer pnder oath his here-

by expressly waived.

~——SoTieTtor féi;éﬁmélainaﬁt.”““”
STATE OF sLaBAGA ] |
BALDWIN COUNTY. g
_ _' Before me, the mndersigne& suthority in end for said County and
State, personslly appeared EKarl Hanselman who is known to me and who,
after being by me first duly and legelly sworn, doth depose and say

onder oath as follows:




That his neme is Karl Henselman; that he is the same person
whose name is signed as Complsiment to the foregoing and annexed
Bill of Complaint; that he is acquainted with all of the matters
and feets therein alleged, and that the same are true.
:-:':__r-_-‘"-Suhscr-iheza-~:_--»~in»-;my- presence. and . sworn -to-befoi:e- me-this day-. .
UL S Cof: Jume, 1932.
BRI A - ‘Notary Public.




KARL HANSEIMAY,
IN EQUITY.
Conmplainant.
I¥ THE CIRCUIT CCURT OF

TS

ANNA H. NAGELE, et al

Respondents.

Comes ANHA H. WAGELE, a Respondent in this cause, and
for demrrer to the bill of complaint, says:

THERE IS XO EQUIT¥ lﬁ TEE BILL,

In support of said demmrrer, she shows:

FIRST: The alleged contract set out in paragraph Three

-

of the bill purports to be beitween Aespondent and one CARL HANSRL<

HAN, who, howewer, is not a party complainant nor a party to said
instrument and did not execute same.

TWO: Said contracs ‘purports to be an aereemept by 2 wife
to convey real property beTOnglrg %o her but the husband does not
join in said contrac* nor aoes he obligate himself o join 511

conveying the prome vty and Wltnou* the consent and’ ignature of

- said husband any agveement made bv bne wife would be 2 nullity, and

hence void for want ~of muatoality.

TEREE: The contract upon which this bill is based is

on its face an unenforcable ome and the courts 'vll1 ;ot order *he

execution of & void instrument, such as Would be a aeed by the wife

alone.

:f? e %, &Q4;é4w~c’2;fﬁf«o
ito

Bolic for Respondent Anra XH. mageTe.

BALDWIS GOUNTY, ALABAMA. -
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KARL HANSELMAN,

- Complainant. INX EQUITY.

ANNA H., FAGELE, et al

)
¥ 73 § .
)
3
)
)

Respondents.

Comes AUGUST NAGELE one of :the respondents in this

cause, and for demurrer fto the bill of Gomplaintifiled in this
cause in sc far as same applies to him, says:
THERE IS KO BQUITY IN THE BILL.

In support of said demurrer, he sets out the following

uQ
H
Q
£
L5
2.
0]

CHE: DBecause the pill in no place shows that AUGUST

NAGELE was a party to the alleged transaction which the Com-

prlainant seeks 4o have enforced.

TWO: DBecause the written instrument set out in
Paragfaph Third shows on its face that the transaction sought
to te enforced was one beitween Mrs. Anna H. Hagele and Carl
Hanselman and did not bind or purport to bind this Respondent

by 1ts terms.

Solicitor for Respondent August/Nagele.

&

T



. KARL HANSELIAN N
Complainant. 7~
Vs

ANI\A K. NAGELE, et al
Redponaen’us. A

lURRJ}.-R OF AUGUST .
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KARY, BANSELMAN,
 COMPLATNANT

IN THE CIRCUIT COURT OF
BATDWIN COURTY, ATABAMA

. STIPUTATION

)
{
)
_ {
s g
ANNA H. NAGELE, et al g
. .BESPONDERTS )

It is hereby stlpnlated by and hetween the parties hereto,
by thelr respective Solleltors that L. F. Farrell of Poley, Ala-
bama be appointed Oomm1381oner to take the testimony of the follgw-

1n° witnesses on behalf of the Complainant: marl Hanselmen, Mrs. ~"

‘Karl Henselman, Carl Hanselman, Bobert Bruhn, Prank ¥W. Walker, ?E

E. S. Hugger, August Holtensmier, Max.Nenmann and John Werne*.
' It is further stipulated that saig depositions may be taken
orally and at & tlme and place to be fixed by mutoal agreement.

©  Dated this 4 _4£ day of November 1952.

S /7 T8 A
1tor for Complalnant‘/

So1T

./

PN

- Solicitor or Respondent?jf
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