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GORDON, E‘E';HNGTON & LEIGH
ROBT. E.GORDON ATTORNEYS AT LAW

- DAVID H, EDINGTON 1011-15 MERCHANTS NATIONAL BANK BUILDING

NORVELLE R. LEIGH, JR.
MOBILE, ALABAMA

September 5, 1931

" Hone Fe W. Hare,

- dJudge of Circuit Coui'..,,,
“HMonroeville, Alabama,

Ré: S+ate Bank of Elberta vs. ArboO

Dear Judge:
We have already furnished you 2 brief in the above

‘case and beg to file the following as our answer to the brief

. as prepared by Mr. Rickarby, representing the complainant.

In the ocubtset, we will again admit that where a

morigage is executed on property a lien does not die when

the indebtedness is barred for any reasone We thought that
we had made this clear in our criginal brief, but Mr,

Rickarby doesn'!t seem to have reached this conclusion, and

3 we again repea‘ﬁ our admission., We also admit that the sta-

o"y proviso is cumulaued, and have ~‘pever cont ended tO'

) contr&y, and this bx'lngs us down agaln to the pz':;pcasz'3 tion

" Whether the equity side of your court has any authority to

enter a decree ordering personal properity te be sold, based
upon a statutory lien and where the debt has become barred

and the payment thereof by the administrator has been pro-

- hibited.

The cases as cited by Mr. Rickarby, Smith vs,

' Gillen, Trawick vs. Hagler and Mahorn vs, Haddock are oll

. .based upon nmorigeges or contractual liens, and we have, at
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no time, attempted to argue that liens given by contract can

-not be enforced, even if the debt is barred.

Lot us take the case of McKimney vs., Benagh, 48

Ala., page 358, and which Mr, Rickarby urgently insists

'supports his contertion, and we find this statement of

Cfacts:

.. 1% will be found that in this case there was a

:_: wéiﬁfénVcchtract-expressly giving a lien. The contract is
 lset out in the opinion and the opinion is bhased upon said
-_éontract, therefore, this case is one based upon a confract-

- uwal lien and does not have application to our contention as
to a statotory lien, In short, this case has as its basis
 for a lien a mortgage, and that portion of the opinion as
: éited S0 graciously by Mr., Rickarby clearly shows that the

fopinion is based upon the fact that it is a contract lien,

Then take his next authority, McDonald vs.

Morrison, 50 ala, page 30, and it will be ascertained that |

it was also a rental contract snd the cowrt used this Iane

- guages

"This is a lien which grows out of the contract,
and the process of attachment is allowed %o
enforce this lisn,®

8o it will be seen that this case is approvingly cited in the

- . tase, supra, which is aiso based upon an express contract

for rent and bears no analogy to the case in guestion, the

| case in question being simply a statutory lien,

1t might be well, at this point, to ascertain

what is a lien, and - e shall illustraite this by a case




#3
based upon a statutory lien and the definition Therein given
is given as the subsbantiation of cur contention. In the
_'_case of Sorsby vs. Woodlawn Lumber Compeny, 202 Ala, and on
page 568, will be found the following language:
"phe lien the materislman or mechenic acquires
is by viriue of the statubes only, and the re-
gulrements of the statutes as to acquiring and
enforcing it muast be pursued, else it is lost
or does not exist. The lien is neither property
" nor is it a right in or to the property; it is
neither a jus in re nor a jus. ad rem, It is
simply a right to charge the property which it
affects with the payment of a particular debt,”
We can imagine no better illustretion than this
sbove one to absolutely support our contdntion, the stebute
- expressly giviung a materialmants lien and mechanicls lien
‘upon property which they have worked or for which they have
- furnished material, but expressiy doss this decision hold
that such lien does not give any right in the property but
is simply & right to charge the property which it affects .
‘with the payment of a parbicular debt." It alsc gives=a =
%ime 1imit in which this process of protecting the payment
~of debt must be begun as well as the method of how it should
be begun and unless these, both time and method, are com-
‘plied with, there it no right of action left in any court.
Complainant in this case relies upon Section
-7000 of the Code, which gives a statutory lien upen the
stock of any stockholder or any debt due the bank by.such
‘stockholder, and is expressly based upcon there being a debt

s psns v .
or liebility. e&“‘gamp1;:—:.3.13.3.11‘5!s failure to comply with




"Sectiéﬁ 5815 of the Code the laws says that the compleinantts
. original claim was barred and the respondent was prohibited
:from paying it. Section 7000 gives the complainant no right
:'in or to the propertyhin guestion, but simply gives a lien

 for ényudeggwquliabilityﬁandwwhen_ﬁhe biil wgs filed in -

‘this court, as admitted by the bill itself, there is no

' debt or 1iability. Now this is what is known as a stabtu-

tory lien and this is the type of lien which is referred

to in the case of Long vs. King, 117 Ala. page 431, and which

we cited and guoted from as supporting ocur contentiocn., This

. case specifically says there is 2 broad distinction between

‘2 contractual lien and statutory lien, and further says

what the limitations on a statutory lien are, and we again

gquote and cite it as in our original brief, contending that
it supports absolutely our theocry in this case, Take the

ortion which Mr, Rickarby accuses the writer of “blandly

 _ignoringﬁ.in”his original brief, It has no affect whatever

upon the right to assert in a court of equity an equitable

Tltle to property, the legal t itle to which was in the dew

cedent in his lifetime, and to show that in equity and good

conscience the property is not, in Tact, the part of the

‘assetw of the estate; nor upon his right, where the facts
~euthorize it, to have an equitable lien declared and en-

forced against such property for his reimbursement.

Then using the definition of a lien of this

characther as given before, "it is neither g jus in re nor
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:”jus* éa reﬁ. it is.simply s right to charge the property
;Which it affects with the payment of a particular debt.
So, the stock in gquestion was a part of the assebs of the

" estate, is a part of the assets of the estate and there

;wﬂngisﬁgﬁwﬁothingﬁbuﬁ"amsﬁatutcrymlienaWhichwwaswsimplym&wu“~mww

" right to, and which carried no interest or title, of it
' self, to the shares of stock as owned by decedent at the
time of his death. So we do not regret having cited the
Long case, but again refer to it, showing the distinction
‘as between a contractual lien and a stabtutory lien and
‘especially sc¢ as Mr., Rickerby has cited no case which was
' not based upon & contractual lien. The complainant had the
same type of lien upon this stock that 2 materiaiman or
mechanic is given in the Code, znd it being no property or
right in or to the property itself, it evaporaites with the
death of the debt cr liability.
Mo Rickerby says the statute does not say that
~the claim is nmullified, which simply means of no force 5r
effect, but we think that when the statube does say that
‘the claim is barred and the administrator is prohibited
from paying it, it has suffered guite & stroke of paralysis
and made nothing in the eyes of the law, and therefore, it
has been nullified.
To repeat and to conclude, we again call .the
court?s abtemtion to the fact that every suthority cited

© by ¥r, Rickarby is bssed upon 2 contractual lien, and in
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‘none of them is it held that a'statutéry lien exitst longer

then the debt or 1liability for which it was given by

' :statute to protect if due diligence be exercised,

We agaln repeat that the law has steprped in

”’éﬁa toid in plain Engiish the respondent in this ceuse |
" 'that he or she is prohibited from paying this obligaticn,

and it would certainly be inequitable to now say, there

being no conitractual lien, there being no right in or to

"_the property.of any type whatsoever, there being no equit-
~gble lien, that the estate must be penalized because of
- the fact that she has obeyed the law in not doing something

' which the law itself prohibited,

We therefore respectfully submit that Mr, Rickar-

by‘s brief hes thrown no light whatscever uponr the guestion

at issue for he is dealing entirely with contractusl liens

and the case in hand is purely a statutory lien.

The demurrers should be sustained,

Respectfully subml thed,;
R DON, INGTON & LEIGH
BF% GH—‘V\\

Attorneys for Respondent

REG/L:

C.C. to Mr. Rickerby




STATE BANK OF EZLBERTA,

IN TEE CIRCUIT COURTE OF

_Complainant,

BALDWIN GOUNTY, ALABAMA,
In Bquity.

Respondent.

This matter is- submltted for decree on motlon to
recon31der s decree overruling demnrrers heretofore entered
(in This csause, and upon s con31éerat10n of seaid motlon the
rourt is of the opinion that same is mot well taken .

Is therdfore, ordered advudged and deureed by the
Caurt that said motion to recon31der be, and the'same hereby
jis, overruled and denied. o
S ThE - reSpondent -is allowed twenty days from-this-
date to file answer to the originsl bill.

This the lst., day of Jecember, 1931.

 _EH e

J‘U.CLO‘G .




STATE BATX OF EL ERTA, )
Complainant. ) IN ‘BCUITY.
) IN THE TIRCUIT COURT OF
— . e BALDWIR COURTY s A LABLLA, .
Responaenu
The parties to this cause hereby agree that
be forthwith submitted to¢ fthe. court for final decree upon
the pill, answer and agreed statement of facts.
- " Dated this 17th[day.ongebruary, 1833.
/@g@m/C
Tor Gowmfa,l mt.
for Respondent.
‘; - e L I T I W e e e e e e e e i 2t T L ar
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STATE BANK OF ELBERTA

Complainant.

vE

L ALMA J. AREO, ET AL,

L Réépdhdent,

AGREbhﬁNT FOR SUBHIS&ION.: B
{7>274zi; _1,,uukg
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STATE BATK OF ELBERTA
Gomplainant,

Vs

AL¥A F,0 ARBO, RDHX,
Respondent .,

'DECREE OVER RULING.. ..
" DEVURRERS, E

G |

U

A

RS S
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s but orders that the same

iished claim to the probate cours

- leiinmey ve Bepeoh, sunra (p. 362)s KeBaehin

doolfolk wve T EIram,

ot

“the fraudulent grantee - 2 taken

that

£ Dill is Tiled by a simple contract creditory .
wuient conveysmee, it tannot De continued

red by the statute of non-clain, Decaunse

deemed as an

he i3 therefore antitled 4

o de §on toris’ - %m@

ny defense to

rightful admini

t after g contingency

FLer suech contingency

roperty right when it gr

ed Ly law

i =]

e

R R

d ustally survives
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1y
i
(1]
[44]
uy
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ite - Duyal v. ¥olaskev,

Smith ve Gillam

oee not prevent the enforcement of a lien centracted

P4 e *Linn o

P
&

'y

» 80 Ala. 2983 Irsweek v. Bagler,

fot

04 So. 420,

iives v Cabel, 213 Ale. 2@6¢”:__



But appellant argues that a difVerent resgult follows
when the effort is to enforce a lien crested by law, such
ag this one is claimed fe be, Lecause of the argument %hmt

he statule of non-claim not only bars the cellection of
the debt but mullifies and destroys it, and in that respect
is distinguished from the bar of the statute of limitation.
To this we say, 1t is essentially & lien creasted by cone

:

tract though deeclared by law, and there is no distinction

&

in principle such as argued, between it and ore which the
Gebltor sxpressly crestes.

To the argument that the statute of non-claim is more
than @ stetute of limitantions and cancels the debi, not merew

1y the remedy. ns held in zome of our cases (Branch Bank Ve

Howkins, 12 2lme 7553 Halfmen ve Ellison, 5L Ala. 543, 545),

o ]

it is oniy necessary to say thet this aspect of the &ffsct
of the statube was not overlooked in Smith v, Gillam, supre,
n whiek 1%t le pointed out that the discharge of the debt by
operation of law dees meot affect it except as asrninst the |
gebtor. but not as against a2 surety who continves liable for
ity and not so as to prevent the enforcement of liens for its

security. That case slso eites Flinn ve Barber, #1 Ala. 530%

te the effect that the lien created by law in favor of & ven-
dor to secure the purchase price is not sffected Dy the stabute
of non-claims though this Is a lien not incliuded in the stipu=-
lations of a contracls
Te take it that the ~“eatluna submifted on thig appeal
- bave Long since been ea?w@ctly“ﬁetermiﬁeﬁ in favor of the
ruling of the chancery courie

AfTirmede

£ -

inderaon, ledey; Gurdner and Bouldin, JJey CcONCUrs



THE STATE OF ALABAMA—-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

[ pin, 0 )T |
Of@zﬁ,c/ @A« /?//}w,/

From _ [3/1/W '

The Sﬁa:te of Alabama,

, Appellant,

., Appellee,

.Cireuit: Court.

City and County of Montgomery.J

I, Robert F. Ligon, Clerk of the Supreme Court of Alabama, do herebycerngythat the fore-

90ing pages, numbered from one to é’é inclusive, contain g full, true and correct copy
of the opinion of said Supreme Court in the above stated cause, as the same appears and remaing
of record end on file in this office.

Witness, Robert F. Ligon, Clerk of the Supreme

Court of Alabama, at the Capitol, this the

s }fn’ay,of MM/ . , Iggjj: oo RSN

///’f “s "

A
/_,/
Cleﬂc of the Supreme Court of Al /b{zma.




The Supreme Court of Alabama.
| OGTOBER TERM, 19&5&2 “§

: S e / crmiennn DIV, No, 7;\5 é




ST LTE BiAFK COF ELBERTA,

. T A -
bO.nTJ_La 1N8NT.

L S WW\JW\JU\.&\_I

~This cause comring on to be

mmw TTEem e sw=rn) e e TTTRON =
IN TEE CIRCUIT CCURT ChH

=T
ALABAVL,

It i1s thersiore £2JUD ané DECHEED that Complainent, Siate
Bank of Zlbertas, has & lien upon the five sheares of its capital stock
standing in the name of the decsdent, Gustav Koch, o the eXuent of

the indel

IT IS FURTEER CHDERED thet T
thirty deys from this dale, alter giving noil
50 the solicitors of the perties, hold & ze

F the debs due Ffrom thellate

inciuding the proper ameocunt
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tion of This

the Register of this Jourt within

ference to ascert
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to be zllowed Complainenst Tor solicitor's
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said repcrt hes lzin over without
amount cdue has been fixed by the
4s ma&y D& nEcessary the pureose,
this Jourt &t public

the Court House of EZay iLinetie,

outery o the highest bidder for cash in front of
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. A«-}.a.\lh do ARBO, Ad—?ﬁXQF et 8.1-

"cilaimed debt out of the gener

STATE -BnKK OF ZLBERTA.
Jomplainant.

78

Resaonaenu.
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COMPLAINANT CX D"v“RRzﬁqz

ResponaeﬂL contends th&t our bill %o enforce the

.-118“ ngen a cornor tion uporn its C&P%u“l ck in the hands oI
_decto* csm not be enforced, because the dedvor dzed and. no clalm wes

riled against the estate within twelve months. Hig position is based
 7,ﬁpon what we contend are . wrong premised, namely:

_ 1, Thst failure.to present the claim in bime puliilifies .
not only the debt but the lien securing i%.

5. That the prohibition of T the executor to pay & non-

1f-one of contract, can be

%.. He adnmits that our > :
i+ ig g lien given by laW.

13
nforced but evroneously claims tha

4, He zsseris u%au For such 2 lien to he oneg of conitract

_13 mast be created by eXpress words and nct by statute.

On each of these four assertions we emphat cally take

iscue, and claim ample enthority for sc doing.

Before discussing the merits of Hespo ondent's demurrerss
we point out that the method given by Code Section 7000 Zor

'.aqae t ing & corpaTation’s lien upon stock belonging to its debicr

dm
b
21 assets &f the estate zlsc prohibite
ite being collecied out of the res by & provision that the law
exXpTesSsiy D¢ov*dec for thet purpose, nanmely +ne enforcement of the
lien.




is not exclusive.,

Code Section 8935. |
Rowe ve Bank 2307 &la, 384. £2 So., 843, _
Crawford ve Twin City 2318 Ala. 218, 113 So. Bl.

- Let us now take up whait we submit are the four fallaciks
in Respondent's brief: |
IR _ . ol

o

7T THE CLAIM.IN TIHE WOLLIFIZED -

= =

non-presented claims are barred and their

- where says that suck claims are pullified,
The case of Snith et &l vs Gillam in 80 Ala. on pageé 300
SE¥S;
"It has long been settled in this State that the fzilure

- of a mortgagee 10 present his cleim for the mortgege debt, within
the time prescribed by the statule of non-claim, doss not affect
specific lien in, or title to the property. The clzim itself as 2
- moneyed demand is declared to be'forever barred, ¥ and 1t is no doubt
_extinguished so far as the general liability of the decedent's

~estate is concerned. Duval v. Mcloskey, 1 #la, 708; Code, 1878

#2587. -But claims of title, whether legal or ecuitable:; do not come
within the statute, and, as observed in Locke v, Palmer, 2€ ala. 333,
334, 'Can not, in any just seanse be szid to be claims zgeainst the
estate of the deceased; (buit) on the contraxmy, the right fo recover
is based upon the fact that the property cdaimed dees not belong fo
the estate.! — Rhodes vs Hannahls Adm'r, 86 Ala, 2315. . . . . Je
consider this to be & rule of property in this State, which is not to
be disturbed exzcept oy legislative enaciment.

This case is confirmed in Traweek vs Hagler, 199 Ala. 3584
(75 So. 158) where, on page 337 Mr., Justice Summerville says:

%S0 fer as the preservation and enforcement of a specific
lien upon an intestate's property is concerned, it is cerftainly not
necessary t¢ File with the persomal rvepreseantative a claim for the
- debt whick supporis the lien, but in order o preserve the dedbt as
& charge upon the intestate'’s general estate such 2 Iiling is nec-
cessary. Smith v Gillam, 80 Alz. 300,% :

in even later case citing both of these last quoted is




Rives v. Cebel 213 Ala. 208, 104 So. £20; which on page 208 holds

S But this bar of these debits . . . . for the failure of
‘the morigagee to present the claims for these dents within the tine

fixed by the stetute does not affect the specific Zien in oI title

to the rezl estate . . . . ckaims of title, lezal or eguitavle do

-pot come within the statute. This complainant had tne right to -
oresent or file as the statuts recuiré;, and have paid her out of the.

estate these debis due her . . . and-her failure to Jo so, and have .
them p&id out of the eSuazea_uoala not bar or prevent or estop her
from foreclosing the mortgage. ;;.W_ - .

ck

e

M. The case of Uahone vs Haddock 44 hla. ab page 99 Is

exp

s
A

icit on this point. See alsc Smith vs Rogers, 315 Ala. 584,

(113 So. 183.) . Headnote 6.

G
' CLAIMED DEBT OUT CF THE CENERAL ESSETS OF THE EISTATE ALSC PRCHIBITS
C

In support of his position here sizted, Respondent ciltes
uite confidently Long Adm'r. ve King 117 Ala. page 431, & case on

which we %too rely. Analyzed, this case bears ua oult. Referring-
to that vortion of the opinion quoted on page 3 of respondent's beled,

w

ze the assertion that those lien alsso;veﬂ by death of

fube

we italic

the one against whose property it is asserted, hes application only

[t S
to such liens as arise by operation of law for the enforcement of

merely legel claims which are debis azainst the estaterl
Respondent's counsel blandly ignores the remeinder ot
het opinion, though quoted by them as follows:

has no effeet whatever upon the right %o assert ins
yen goguitable title to proverty., the legal title o
ifetime, and o show that in
Y

b4
hl .in the decedent ip his 1if
eguity and good consc¢e 1CE€ the Droperty is not, in fact, & pard

i*r:i’




.court once it is established th
Ala. 458, upon which we also rely, and guotes From page 383 of thatb

' case 2 holding that a2 lien Dy law is dissolved by the deatk o

~defendant. He

~the iien grows ocubt of comtrect, an

of the assets of the estafe; not upon his right, where the fzcts
authorize it:; to have an ecuitable lien declared and enforced ageinst
such property for his reimbursement.”
_ This decision alone, we respecrtfully urge, amply Justifies
our bill
CTHREE: HE ADHMITS THAT QUR LIEN, IF CNE OF CCNTRACT, CAN BE
ENFORCED BUT EZRRCNEQUSLY CLAIES THAT IT IS A LIEW GIVEEF BY LAW,

-

two quoted above, It goes still further and states Respondent out of

b s

-gustain his contention he cites the case of HeKinney vs Benagh. 4

A

however. and we 8o, the remainder of

[
(o]
41}
03]
jau]
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ot
o
(6]
ct
14

_this paregraph c¢f the opinion.

e

M

"But this im not the case 1 he iztter instance, wWa
the attachment is resoried
only ag a means to enforce the lien, =2nd does not create it.
lien in this case is secubity for the payment of the debtv cont
for azdvances to meke the crop. 4i% is & lien not of law, but of
tract, and atitachment is a mode provided by law to enforce it.
dissolve the lien in such a case would be to vioclate the obligat
of the defendant’s contract. This is not permitted.”

LI o g

hH o3
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(33
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this last gquotation emphatically bears outb
ouT position,

But the Bespondeni may here claim thet the lien in this
vased under & written coniract. True, bulb let us go one

-

sten Turther to the case of ilcDonald'ls idmdr. vs lorrison, 50 &la

- 30, This suit was on & landliord's lien given by siabtute and vev in

the last paragraph on the opinion;”" citing as its authorilty ilciinney

ve Benagh, the Court says:

vrief, in effect admits the incorrechness of his propositions one and.

- >"JJ'“ :

.-This admission, Found in the last paragraph bf Respondentis’



the COqu says ”1n ipissimus verols” “*na* the l:en ZTows out of the

“#The CueSulGn here presented has already been determined
by ﬁbelcouru, The landlord has & lien on the cron grown on rented
lznd, for +the rent of the current year. This is & lien which grows
out of the contract, 2nd the process of attache=nt is allowed o
enforece the lien. Rev. Code # 2981. It is not created by the levy
of the attach=eat, and it is not dissclved by the death of the

-~ defendant and the insolvency ©of his estate, s0 far as The crop grown
__on the rented land is concerned. kcKinney vs Benagh, June term, 1872,
head-notes, p. £8.° :

‘If-will be noted thet the lien here enforced is our present - -

'*he p?onertv o~ sub=ten~ ~"

verbae] zana furthermore tgat

-

-

conurac*”.
" FOURTEZ:

e LSSERTS THAT FOR SUCH 4 LIZF 70 BI ONE OF GONTR:CT
IT ¥UST BE CRZ4TED EY EXP

Ful
EXPRESS ¥ORDS 4XD H(CT 'BY STATUTE.
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The ¢case o

cited effectually disposes of this contention also

Respondent contends that the spescific guestion invelved in

ct
b
E«.l- .
3]

case has not been rassed upon by the Alzbama courds. We submit

that the cases cited by us cleariv estzblish the contrary. Tte

"3
e

Drinciple recognized by the authorities cited ssems $o have been over—

looked vy Respondent. These decisions hold thet whiie a clainm against

. ., |

existed during the iifetime of the decedent Follows whatever property

o

theory of the law is that "the property claimed does not belong to the

z ]

estate.” George vs George 87 Ala. 193, 1956. Rives vs Cabel, cited avbcve;




$he obligafion of this coniract. 4s sa

‘come within the stztute of non-claims. Ours is distinetly

”

+he benkr-stock.

ot
ju
[¢]
ot
H-
ot
[
]
O
1l

aim being one of contract. the Courd

As to our ¢l

visualize the situation shown by the pill. Gustav Xoch. the deceder

;DO"rows mSOO 00 frox Complainant Bank, which is glad to lend it te

_attached 3 Liverty bond to his note and 20 court of equity

dissolve the lien in such & case would be to violate the obligation

i

the contract.  This is not permitted.®

The bona fides and moral right of cur claim is unquestioned.

The lien securing it grew out of an every day banking tr

-~

of the freguemt Forms of contraciy the stock securing th

[
n

passed to the administrator subject To our iien, we having

. disputed title in it to the extent of $500.00 and interest

éxtent of this lien the prorerty did not pass. The presen

“adjust this title and the coincident equities; pay decéde

honest debt and turn the remainder over $to the heirs. Cur

“has equily and should stand,

nsachtion, one

-

cebt
an un-
znd to the

t suii is to
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STATE BANK OF ELBERTA,

o THE CIRCUIT COURT OF

TH
VSa ATDWIN COUNTY, ALABAIA.

RICHARD J. ARBO, as Adminise- 1IN BEQUITY

trator,

Bt Mgt il M S N MR Mot N N
U3

Respondent

| Now comes the respondent in the asbove entitled
cause and asks for a re-hearing =25 to the Courtls ruling in
overruling the demurrers as Tiled by the respondent to the
billd of complaint in the zbove said cause, and prays that this
Hondﬂaole Court will withdraw said decree and enter another
decree sustaining saild derurrers., znd in support of which

moti the said respondent has this day

L

urnished a bried

o

and argument to F. Wa Hare as Judge of said Court and ir,

E. G. Rickarby as attorney for complainant,

ATTCORNEYS F@R HESPONDEND

_Submitted, Tmm——"—




L TITTT TEAATTOTY 6 © e RO T e 5 0 - T
TO TEE HONCRAZLE FRANMCIS W. HZARE, JUDGE CF THE
iyl LTI My EVOTNUTSENT TR A g T T ';"“";' T T ST
CIRCUIT CCURT O0F BLLOWIN CCOUNTY, Als=pili; SITTING Iv BLUITT:

Comes the STATE DA CF ZLEERTA, =and by this its
. Bill of Complaint vresented against ATNE JQP““NA ARBO, 28 Administra-

Trix of the Zstate of GUISTAV X0CH, Deceased, respectfully shows:

FIRST: That Complainant is a banking corpcration,

orgenized and doing business under the laws of ALlabame, wiith its

‘BEstate of GUSTAYV KOCH, Deceased, duly appointed as such by the

O

Frovate Court of Zaldwin County, on the 24th. day of v, 1828.
ZUNDRED DCOLLARS from Complainen and

er date, in

t‘i

sald swm, whnich szid
Tine said note was execub-
ais own neme of five shares of the

7nich stock still stends in

vecause of suck ownership had

2 substantial credit svanding with szid BZank, whi

n natureily in-

(&)

fluenced said Bank In making the loan.

da gnﬁer, the Defendant here, wes grarted by the Probate Court of
Baidwin County letters of aduinistraition upon the Istate of her late

Tather, but no further steps have been ita2ken toward the adminisira-

TOURTE: Thet the Zdministratrix above named on

Cetober 22, 1929,

d

gic¢ to Complsinent the sum of SIXTY DOLILRS, as

-

oM Ea




~ this cause, a decree be rendered recognizing
. i &

of litigation pending in the Probate Court, affecting Defendantts right

- .

FIFTH: Complainant further avers thzt Defendant,

o

for payment of said note out of the assets of the estate, that she is

I

without authority to make such payment, because of Complaeinat's failure

within a year from the issue of letters of administration.

- .l-."»'

SIXTH: Complainant avers thet becazuse of % Teil-

is now compelled to look for satisfaction of its debt Lo the lien whieh

1t holds under section 7,000 of the Code cf Llabama, upon Tthe stock of

~—the-Benk -stending-in-the neme of the Decedent; Gustav Koch, for the

debt cue %o & corporation by a stock nholder, anéd to nave said lien en-

Torced and payment elfected Through the provisicns of the Code ssction
aforesaid, notice of said lien znd demand for payment neving been made

—— - e - K U o gy 2 -
han toirty days prior to itne Tiling

ot

ueon Yhe Administratrix for more

- -

of this bill.

{

!
=
h
Y
f

PRENISES CONSIDERED Complainpant prays thet &Alma

defendant to wihis bill,

" 1

ne hearing of

ck

upon the five shares of stock sianding in the neme of the late Gustav

[¢T)

rock, instructing the Hegister of this Court to hold & refersnce o

ant, and decreeing Tthet in The event
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CERTIFICATE OF JUDGMENT.

it

-I_

Sh

t\l
,5

,The State of Alabama?} CIRCUIT'CO.UR &ﬂaﬁt& TERM, 1950
BALDWIN COUNTY. - | ‘ -/

PLAINTIFF. ”
I o - e e
vokn F.lederle, .
__________________________________________ DEFENDANT. . !

I, T.W. RICHERSON, Clerk of the Circuit Court of Baidwin County, Alabara, do iiereby 4

. 23TTy %wo (258.00) . S e DOLLARS,

‘and also for the sura of.._.T _e_f_l; and _85/100 (£10.85) .. e I DQLLARS,

the costs in saidsuit and that TTol oo DT L i smo L mesma e et ey
Zdward P.Tobten, is ’

in said cause,

Witness my hand this.
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CERTiFICATE OF JUDGMENT.
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8581 NOTE OF TESTIMONY

- State Bank of Llberta,a | SR

THE STATE OF ALABAMA,
BALDWIN COUNTY -

............................................

-

IN EQUITY,

.............................................

..................................................................................

.......................................................................................
.......................................................................................

and in behzlf of Dafendant upon-_?“_e_isl?p.n_@?ﬁ?‘. s__.andswer anc asreed statem ny of

........................................................................................

......................................

b Register.




THI} STATE OF ALABAMA
'BALDWIN COUNTY

TS NEE ST EE - o T

IN EQUITY,

CIRCULT COURT O BALDWIN COUNTY. i

~

L o =

Alma J.Arbo et al,

NOTE OF TR L‘S'PI\EO\TY

17th

I‘:Ied in Open Coulb thls,-____ e

d(w of_____,l_gp____;______ 1923.2__.

/m ..........
' ) : RDngLEI',

MOORE PTG CE, |

PR »_:,,_\;...:.._‘.. we

S ot R et A5




e b st

plainant
TN THE CIR CIT COURT CF
TSe
- BALTVITN COUI\}'IY, 'LB.—“IZAt
ATHMA JOHANNA ARBC, 2s Ad-
N BEQUITY,
ministratrix,

St e S Mt S S N St S e

Respondent.

entitled

<t
,—Jc
I3
C

e
(6]
©

(@)
O
<}
(0]

. Now comes tThe responden

cause end demurs to the »ill of complaint as filed therein

1, There is no equity in said
2. DBeczuse the s=2id
its face that complainent falled to f£ile 1ts ¢laim against
12 estate of CGustav Koch within the time required by law,

and the Court judicially knows that the sagid clsim is barred

-

and that the respondent is directiy prohiblted from paying

same.. by the .laws of Algbama., . - — — - e

3+ Decause the bill of complalint shows con its

naker of said note, died on or

sbout the ist day of May, 1928, that letiters of administration

compleinant admits the ingbility of administratrix to pay the
debt alleged, because complainent Tailed to Tile 1ts claim

time, they are forever barred and the payment or allowance

thereof is prohibited,’

maker of the note is dead, that administration was granted
upen his estate and that the complainant faliled to file 1ts
¢claim as is regquired by law, wherefcre, there is no debt due
by said estate for liability on the part of éaid gstate now
existing by reason of Section 58L5 of the Code of 1823, an%\

—

L



"

therefore, there can be no lien, there being no debt.

5. DBecause the bill of complaint as a whole

)

claim against

o
il
!_J
[0}
n
by
|
O

shows 2 failure of complainant to

e

the estate of CGustaev Xoch, and avers that on account o
>

y
[
ot
{13}
Hy
1)
[
[
o
H
[0}

o so file s2id claim that it is compelled to look to Section
: 7000 of the Code for a satisfaction of its debt, sald bill
e gROWING -OR-1bsFace—that-there-is no deblt, ‘but-thet-sameas oo T

- -,

been barred and the payment therecf has D

®
@
]
e
L)
=
-1

statute.

. Beczuse said pill shows on its Face that there

is no debt or 1iability existing on the part of the estave of
Zustav Xoch to the complainant, and therefore, there can be no

lien on any property belonging To said estate.

V hat 1t is seeking =
‘relief upon z lien given by law, and notone created by con-
trect, and falls to aver any facts To show that the estate.of

Gustav Koch is either indebted or lisble to the complainant

in any sum vhatscever at the Time of €

a2t its only hope for relief is based upon a2 lien created DY
a statute, and vet fails to show the existence of any debt or
Fal

1izbility on the part of the estate of CGustav Koch in faver of

the complainant, and which the respondent is lezgally authorized

ﬁvﬁwgw/i—lf /vi

SCLIZTIONS X0 HESPONDENT




T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT COURT
BALDWIN COUNTY

BAY MINETTE. ALA.
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" the Bespondent to the report of the Register =nd same being duly

STATE BANE OF EIBERTA, EQUITY.
Compleinant, ‘
I¥ THE CIECUIT COURT OF
BATDWIN COUNTY,

AERtE—5—ARD0; et al.,
Bespordents,

| TEIS CAUSE COMING ON T8 BE EZARD upon the exceptions of

argued by counsel and considered by the Court,and the Court being
of ihe opinion that said exceptions are not well taker.

- ID IS THERZFORE ORDERED that seid exceptidns ve, and the
same are hereby overruled. _ :

- .IT IS FURTHER CRDERED ‘that the Revort of the Register as

reed 2pd filed, Do in 21l respects confimmed and the swm of i cnrbaisd,
- - Y C Ay o dollars, with interest thereon

from the ‘date of the report be recognised and considered as the
amovri of @omplairantts debt for which it has 2 lier upon the five
sheres of stock standirg in the name of the late Gustav Koch and
the the Register of this Court-proceed to sell said stock and sp-
Piy tke proceeds of such sale in accomdance with the terms of the
decree heretofore rendered in thig cause.

DONE at Bay Minette this the tweniy-fifih day of liay 1932.

Judge.

A



STATE BANK OF ELBERTA,
ooswwm.u.smﬁa
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¥

AFFIDAVIT OF PUBLICATION

I, . . Ve Yo Barcheard, Manager .

Barchard Pukiishing.Company........ of the Onlooker,
published weekly at Foley, Ala., do solemnly swear
" that a copy of the above notice, as per clipping
‘attached, was publishsd wesekly in the regular and
“entire issue of said newspaper, and not in any

supplement thereof, for...&....consecutive weeks,

and ending with the issue dated_..JuBe¢ 283, 193=

7. ?ZM '

Subscrib

day of..,




My, _. Toley, Ala, .~~~  June 2%, 1932
ﬂ A Trd FE R
mum.%. |g . AL .”. S— e
_Minette, AR
rnlr . r@:m e e e e -

IN ACCOTINA e
/

BARCH
ARD PUBLISHING CO-

American

Th
e Foley Onlooker -
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:.,r-'To Any Sherlff of the Sn,ate of AIabama—-GRLETNG

<

,

S‘J\‘IMONS .GRIGINAL  _ . : ’ . - Moore Printing.:Co.. Bay Minette, Alr1 \\

’E‘h«e State of Aiabama,

Baldwm County Cllrcmt Court of Baldwin County, In Eqmty

WE CO\/IMAND YOU That you summonA?maw Johanna Arbe,.as

Admin'fst*a'brlx of the estate of Gustar T{oc ,deceaseé,

o oof MOblle - : County, to be and appear before the Judge of the Cireuit Court

of Bxldwm uoanty, exercising Chancery jurisdiction, within -thirty days after the service of Sum-
mOns_,_ and there to answer, piead or demur, without oath, fo a Bill of Complaint lately exhibited by

State Bank of Elberta,

Alma,
against said

Gustav Xoch, deceased.

Johanna Arbo, as Ldministratrix of the estate of

angd further to do and perform what said Judge shall order and direct in that behalf. And this the

said Defendant shall in no wise omit, under penalty, ete. And we further command that you return
this writ with your endorsement thereon, to our said Court immediately upon the execution thereof.
WLTNESS, T. W. Richerson, Register.of said Cireuit Court, this— BT day of

/(/)%%—MJM Reglster

gbuary 1931

N B. —Any party defendant is entltlea toa copy of the bill upon applieation to the Register.
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SERVE_ON " THE’STATE OF ALABAMA,
Circuit Gourt of Baldwin County mx ‘)" BALDWIN COUNTY
: In Equity - .
S it /¢
: f
No. | \mmm /.
SUMMONS “_ T
N : i %E&\k\ A4 .

\m:o:m
............................... e veee s semeeeee st i Executed this / ..&\ day om
.......... CererieeesereimemesetstessesiresSsESRTSrERaTEestne e termasrimamantanann %\ ,\&ﬁ?\mﬁ\«&\ de\”
reerectraresaentsteNaaNRASLIRLRE Ry o4 e teaaran bR e e RaE R AR antae sk naes s e nmnman s U% leaving a copy om the Ewﬁzs Summons with

...................................................................................... \u@%\_ nm §
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Vs ; %mﬂng%ﬂ .
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Sheriff,

By_L . m%mww\w%@&\A\
. Deputy Sheriff.
ﬁmn@ﬁmm in"Vol — | _Page E—
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cceased.




GORDON, EDINGTON & LEIGH

ROBT, E. GORDON

. ATTORNEYS AT LAW
paAVID H. ERINGTON
NORVILLE R. LEIGH, J&. MOBILE, ALABAMA

WILLIAM HAM ILTON

June 22, 1932

:Mr. Te . ?1uqeréon,
clerk of the Circuit Court,
Bay Minette, Ala.

Taogrn Sine

.- We are herew1th handin ou notics of appes

1 e so ‘an appeal bond in re- Sta%éyﬁank of - Wlberungs% A&bo
stal.’ ‘The bondsmen, whom we" personale kncw, are absoluuely
all right, own a. great deal of property in ilobiles and we are

_ Nllllng_to guawantee the payment.

in CWLlL you please file this bond and notice of a"o-oeal
- ﬁsald causekana notify ir. Rickarby thereof. Please advise
“whether or not you have approved same.

Thanking you for your favor and with best wishes,

Very sincerely yours,

@ORDOW, EDINGTON & IEIGE

ov NS Gooo

REG/D
Encls,




TWENTY-FIRST JUDICIAL CIRCUIT

OF ALABAMA

F. W, HARE, JuDGL
M. R. FARISH. COuURT REFORTER

MONROEVILLE., ALABAMA

December lst., 1931.

Mr, T, W, dicherson,

Bay iinette, 4lsbanme.
Dear Mr. Richerson:

I am enclosing decree in the matter
of State Bank of Elberta Vs. Arbo, which plesse file in
the ceuse.

Hope you sre in good heslth agd
.‘enjoying yourself, I sm planning to come downﬂko éééb
you shortly.

ﬁi?h_reggrds and best wishes, I am,

Your friend,

By e




GORDON, EDINGTON & LEIGH
ROBT. E. GORDON : ATTORNEYS AT LAW
DAVID H.EDINGTON - . _ 101115 MERCHANTS NATIONAL BANK BUILDING

NORVELLE R. LEIGH, JR.
EE— MOBILE, ALABAMA
WILLIAM HAMILTON

-1

Februery 24, 183

. T. W, Richerson,
- Clerk of the Cireuit Court
”Bay Minette, Alabama.

We herewith hand vou demurrers to bs filed in

proper, you can mail the inclosed copy to Ir. Hickardy at
Robertsdale,

Thanking you for your courtésies

Sincerely yours.

fCRDOW, EDINGTCON & LEIGE

REG/L

inec,




;:,Bay ulﬂ&uu&; %}ﬁb@gﬁuwm”

LAW OFFICES

ELLIOTT G. RICKARBY
ROBERTSDALE, ALA.

¥erch 38nd, 1832

Thomes W. Richerson, Esc.
Cierkx Circuit Courst

Dear Sir!

STATE BLNX OF :LBEPT£ V3 ARBO: You will
remember that when the Judge signed a decree in this
case on the 28th ultimo, he provided that yvou, as
Register of the Court, should hold a reference within
thairty days to ascertain the amount of the debt, in-
ciuding solicitor's fees and that you should give

three days notice to this effect to the solicitorfs
of the parties, I therefore ask that vou set *kis

reference for ten o'clock on Saturday, Harch the 28%h,
giving the necessary notice to lessrs. Gordon: mdlngton
& Leigh, solititors for resrpondents. On February 29%h
I wrote these gentlemen sug“esting an agreenment to

save the troutle and expence of a reference, bubt this
suggestion has been entirely ignored, hence my reguest.

Jery uTh_Y Fourss. .. T
. /7
RIF
72 v

The duplicate notice is for your files; there is no
need of sending nme one.



~Hon. F, W.

e #-w-i@hdcge ~Cirouit

LAW OFFICES

RICKAREBY & COBB
ROBERTSDALE, ALA.

September 3rd, 1E81

Hare

CMonreoevil _Le,

Dezar Sir:

NG@ur 7] - - SO VM..W i e Aot 2 (LR L i
Alabama

ATE BAKK COF ELBERTA VS &RBO. With this I

hand you reply brief on demurrers in response to thait

recently sent you by respondent's counsel, who, &s per

agreement,

& copy of

essrs.

sent a copy to this office. I am mailing

G.

.

this brief to these gentiemen by this mail.

Very truely yours:

Gt o8 Gty

Solicitor for Coumplainant,
/

S

E. & L
e i e

T

s




STATE BANK OF ELBERTA

IX TEE CIRCu [T COURT OF
RBATDWIN COUNTY, ATABANMA.

IN ZQULTY.

N e AN AN A A

The parties to thils cause, by their respectlwe
Sol licitors, agree théf the fbilow1ng censtitutes the £ acts
upon which the findings of this Court may be based.

1st, That complainent is an Alabama corporation
lccated at Elberta, Baldwin County, ilsbama.

2ndi. That Richard Arbo is the Adminisirator of the
Estate of Alma J., Arbe, who had been named as Admipistratrix

%

of the Estate of Gustav Koch, deceased, on ey 24th, 1928, and
who died before completing the adminisiration of the Xoch Estate,
and as such is now Administrator of said Koch Bstate, and is the

present respondent in this cause.

o

Srd. "THat The said Gustav Koch, during nis 1lifets me,
and oh denuary 30th, 1828, borrowed Five Hundred ($500,00)
Dollars from the complizinant and gave his negotiable Tromissory
note therefor, due six months after date, which note with in-
terest Thereon from Janvary 30th, 1930, has never been raid,
and which note provides also for the payment of a reassonable

. -

T not pzid at maturity. Thzt at the %ime of the

}-h

attorneyts fee
executicn of said ncte, and at the time of his death, Koch was
the owner of five (5) shares of the capital steock of complaine
ant Bank, which stock still stands in the name of the s=2id
Gustav Xoch upon -the -books of szid Bark, and which ownership -
gave Koch a substantial credit standing with complainant.

4the That on or about May 1st, 1928, Gustav Xoch
died leaving assets in Baldwin County, Alabama, considerably
in excess of 211 debts, and also lefit 2 widow and several adult
children; that on May 24th, 1928, Alma J. Arbo, =z daughter of
the deceased, was granted Letters of administraision upon said
Estate, duly qualified as such Administratrix, and was such

Administratrix at the time of her death,
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Cto answer salid billl of complaint, and in conformity Therewith

IN THEE CIRCUIT CCOURET COF

—_—

TS o DALDNTIN CQUNTY, ALABANE,
RICHERD J. &RBO, ss I EQUiTY.
Laministrator,

I T N

end his demurrers to the DLll of complaint having been over-
ruled, and the court giving respondent twenty days in which

end within the Time prescribed, the responden

That The slilegatvions in the XFirst paragrapn of the
ill of complaint are true so far as this respondent is ine-

For enswer To the Second paragrapn the respondent
admits that Gustav Xoch did borrow the sim of Five Hundred
(4500,00) Dollars from ssid Bank on or a

1928, and Aild execute a2 negotizble promissory nobts, due six

or. &t the time of the filin
respondent further admits that the sald Xoch was the owmer
in his own name of five shares of capital stock in the com-

plalnant bank a2t the time he borrowed su money and that so

Hy

2r as this rsspondent knows the stoc

- -

‘neme of the sald Koch upon the Bank's books and does not know

“ere over the age of twenty-one and some reside

" -

whether or not the fact of such ownership gave him any credit

with the said bank or that sald bank was naturally influenced

admits thati Gus*9v Zoch did depart this life on or zbout the

b

first day of May, 1828, leaving property
leaving 2 widow and = number of c¢b

n Baldwin

County and elgsewhere. This respondent firther szdmits

ha

p

T

L;




a daughter of the decedent was granted letiers of administ
upon said estate asnd belore salid es
this Dill of
was named as respondent in said bill of complialni, died and
this respondent was appointed afninistirator of her said estate
and has veen substiftuted as party respondent in this cause,
and‘that said esbate 1s still not closed.

For answer to the Fourth paragraph, the respondent

(o)
[o}
[}
ot
m
()
W
u

says that Alma Johanna Arbo, zg adminisbratrixz of said
did pay the interest upon the note now in question, &35 is
elleged, and further alleges that she had no author ivy to pay

= [

such interest under the laws of Alsbhama, and tha’s her payment
i the

of said interest in nowise renewed, revived or exbended

note as executed by Gustav Xoch durin

thin twelve months after

I_J »
i
47}
¢
.J
SO
I'-"
513
(e}
4]
|-t»
3
Vi)
i
ok
t
¥
O
[
o
I
(o1
L]
[74]
ol
)
ot
4]
A

letters had been issued Lo such administratrix.

“Fortangwer ES ¥he Fif th persagraph, this respondent

l‘

admits that sazid respondent was advised that as such adminis-
tratrizx of said estate, she was withous authority to pay said

note as the complainent had failed to file said claim against

seid estate within twelve months efter szid letiers of admine

|:_l'

stratlion had Deen granted to +the respondent

claim has never been filed against sald estate and that

the said law expressly provides that where such claim hes nob
been filed within the reriod of fTwelve months after the

e acdminiseftrator is pro-

oy - Ty @ LR T e H T -

granted upon his estate QF ©he Probate Judze of Baldwin Counter
and that the administratrix duly qualified as such and that the
complainant did not £ile sa2id cliaim either

Trix or in the Probate Cours of Bal dwin County as is required by
w




Code from the payment or allowance of same,

kxj

gravh the respondent

ke,

For. enswer to the Sixth
'sa?éé*hat,éecause the corplainant failed to file a DProperly
verﬁ%ied ciaim in the Droba Court of Baldwin County within
a ﬁéér Trom the issue of letters of
estaﬁe of Gustav Xoch, that the s2id ciaim was, under Section
5815 of the Code of 1923, "forever barred and the'payment or

éllowance is prohibited, and therefore, there being no debt,
the complainant has no lien whatscever upon the five shaves of

stock of the compizinent bs enk which now stands in the name of

Gustav Koohjunder Secticon 7000 of the Code of Alsbams, said

-

ciaim having been barred by the failure of complainant to
file his claim with sald administratrix or in the Provate

Court of Baldwin County as is reqguired by law, and therefore,

there being no debt which wasg due and enforceable, that said
- ) ‘al ) -

ilen did not exist at the time of the filing of this bill of
complaint, and Dby reasbn therecf, the respondent denies tha'
the -complainant is entitied to a lien at this time upon said
five shares of stock now standing in the name of s2id CGustav
Koch, and that this respondent now has n right, title or
interest in and %o the said stock under and bv virtue of
Sectlon 7000, for that by its own laches and failure to éo
that which the law expressly commanded ang vrovided should be
done in such mabtter, it suffered and allowed such claim to

-

be barred, and the respondent prohibited from paying or allow-
ing same by reason of such laches or failures.
iiherefore, the respondent having answered ithis bhill

of compiaint in full

e

rays that the Jourt will dismiss same

and tax the complainant wish the costs.

/:/,, ;/h L] _/( r
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