CITATION OF APPEAL - Baldwin Times - 100-5-47

- THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

' _.Whéreas, at 2 Term of the Circuit Court of Baldwin County, held on the

| ;..._.___,;_-.._-n.'J_.i@.‘lI_l_eA...25,:“...1-958 . IS HEEO ¥PBX___, in a cer-

‘tain cause in said Court wherein __State of Alabama

Plaintiff, and B2y Towing and Dredging Company, a Corp.

. ; .Deiendant, a2 judgement was rendered against said
______________ . Defendant )
to reverse which .. /Q- &L&"'{"‘)\ KL [, the said ._Bay Towing and Dredging Company,
p
M’

@ Gorporation

.applied for and"'obtéiﬁed from this office an APPEAL, returnable to the . Next

Term of owrGourt of Appeals @¥¥% of the State of Alabama, to be held at Montgomery,

on’rhp T e ’.._195 ‘‘‘‘‘‘‘‘ st amd the necessary_bond
‘having been given by the saidBay. Towing and Dredging Cempany, Inc. 2 Corperation by Kenneth

J. Reid with Fidelity and Deposit Gompany of Maryland, A corp. by J.0.  Wilsomureties,

Now, You Are Hereby Commanded, without delay, o cite the said

State of Alabama - ar _ Hon. Kem;?th Cooper, State Solicitor
, attorney, to appear at the ... Next Term of our
. Courts of Appeal
said 3oppremeddont, to defend against the said Appeal, if.__They ...think proper.

* Witness, ALICE J. D“UCK, Clerk of the Circuit Court of said 'ég.u.ﬁty, this......28

day of .dme A D, 195.8
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tate Of Alabama
5 SGMWEH COHBT}I ! In the Justice Court of M R H.WELL
Beforeme, .o M. R. HOWEL ey ~“ , Justice of the Pea’ce

in and for said County, personally appeare ﬁ 9 7riea, ‘9 f/- who, bemg

duly sworn, dgposes /., d sp AYS, 0N oath that 55 s probable cause o behevmcr and d ) S behe e that 7 smd Co '
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The Si:ate oF"A";fabam

BALDWIN COUNTY

MOORE FRINTING COMPANY =i BAYCMINETTE, AkA.
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WAREANT

State OF Alabama, ) i
Baldwin County. §

156
To Any Lawful Officer éﬁ}_s-aid Couni?etings: ' . '
You are hereby commanded to arrest % o7zt o e
— - . | U - d bring_# ‘
/ 3 Gm to zingwg: the State of Alabama on a“charge
= 2 al
and have you {&#n and t}wyom return the
A A . = e
Witness my hand this:&= 4 day of d 10z m
£ Dz

,J. P
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Criminal -Docket No._ . _._____
No._z_ﬁég__ ——e Page . _______...._

" The State Of Alabama,

Baldwin County
JUSTICE COURT OF
M. R. HOWELL

THE STATE OF ALABAMA

A\

- Mittimus

The State of Alabama
Baldwin County

- g S e T e e

ce of the Peace in and for eaid State

the Defendantj is required to give bail in the

sumof $__ .o ... for his appearance at the s

Court of _______ e County, Ala,

Given under my hand this the




'-'APPEARANCE BOND _ ' - J

"'i:f_-"___‘f_msE STATE GF ALABAMA, %

_'tne underszvned

" e
: as surenes ‘agree to pay the State of Ahbama the sum of &59 : L DOLLARS Yo

. :. unless the sald_ % : W__, %/Mé__ﬂ &W«ff S appears at the"

. and We here%véﬁ»e the beneﬁt of all lavﬁ/e‘;emptmv properETfiom levy andzsﬁe' undet ex_ecutmn or other :
Sl p:oces&. forcollection. of debt, by constituticn’ of the S'Ke of AEa ama, and we. hereby several Y- certlfy that Rt
_:- We haw "property over and above all debts and lzab iti g ) o

. woore Printing €. Bay Minetts, Ala. i

BALDWIN =COTJ NTV

-'... J--'(.-M_.-ﬂ : /}4// // f""_,(e—‘_'.-ﬁ &’/m/ %‘C- -1 prlnmpal “nd

/\5 Z% _' Telm 19/__8_7“: th // (‘*M %r{% County. Alabam?, R

o) 'term to term thereafter until dmch/ﬂed by lav' *@ﬂswer a cnrnnal prosecutlon for the oﬁense of :

Srlee i Eras

L (Seal)

(Sezl) '

= (Seal) .;_
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STATE OF ALABAMA )
_ ) CIRCUIT COURT, BALDWIN COUNTY, ALABAMA
BALDWIN COUNTY )
KNOW ALL MEN BY THESE PRESENTS, That we, Bay Towing and
Dredging Company, Inc., a corporatioﬁ, as principal, and
Fidelity and Deposit Company of Maryland, a corporation, as
éurety, are held and firmly bound unto the State of Alabama
in the sum of FIVE HUNDRED ($500.00) DOLLARS, for the payment
of which we joiﬁtly and sevérally bind ourselves and our heirs,
executors and administrators, firmly by these presents.
Sealed with our seals and dated this 25tk day of
June, 1958._
The condition of the above obligation is such that
whereas,'the above bounden Bay Towing and Dredging Company, Inc.,
a corporation, has on this day applied for and obtained an
appeal to the Court of Appeals of the State of Alabama, from a
judgment rendered against'him by the Circuit Court of Baldwin
catching or removing oysters from the public reefs, bays and/or
bottoms in Baldwin County, Alabama, by use of device other than
tongs, in viclation of Section 5 of Seafood Regulations adopted
by the Director of Conservation on September 1, 1e53.
Now, if the said Bay Towing and Dredging Company, Inc.,
a corporation, shall appear at the next term of the Circuit
Court of Baldwin County, Alabama, and from term to term there-
after to abide such judgment as may be rendered on the appeal,
then this bond to be void, otherwise to remain in full force
and effect. B
And we hereby waive all right of exemptions allowed us
under the constitution and laws of the State of Alabama as-?@;tﬁeiﬁ
collection of this bond if forfeited. ;fCMM"

BAY TOWING AND DREDGING COMPANY INC =
A Corporation,

APPROVED this 7.% w » B (SEAL)'

day of June, 1958, /f
FIDELITY AND DEPOSIT COMPANY OF MARYLAN“

i - " A Corporation,

!// Ot ot ) L Z/rﬁJ\ :
Clerx of the Circult By Jﬁ?f

Court of Baldwin County, < 1ts orney 1n Fact
Alabama .

iSEALS"
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Transcrlpt of Criminal Casg from Justice Court of Baldwm County, Ala.

\

Attorneys Case Charge

’IHE STATE OF ALABAMA, ﬂ/méw ;)Z;\/ Yy / =2

Vs, KM d/@ @%ZO

Aoz 9@[,{"_/

Disposition of Case Fees Amount

: Tge's
Affidavit made and Warrant Issued to ,g,’/_/ E,M/ | warrant at 503“;?;;5?:; 250 ij'/

Re_turnable %@é/ QF% / 7{3‘;? BO.Ild at 50¢, Sci F‘El at S0¢ . o

Witnesses’ Recognizances at 23¢ ___.__. ..

\Vl/{ess—for State. Subpoenas or notice at 25¢ 2 ;& il

Mittimus at 25C . e e e e

; Continnance at 25c______
/7@7’1/3% ‘9W Trial of Misdemeanor at $:.00 .______.___ Wi

7 // = Judgment on Forfeited Bond at 25¢c....._. SE—
///£2 G / A P / Taking Bond, ete., on Appeal at $1.00____ _Z;Q_gi_

w “’:'(// / l/l/ .| Execution of costs at 25¢ . _ .. __.._.
8 Al A Ao 2 Constable’s Fees

( / _______________ Subpoena or Notice at 25¢
; Carrying Defendant before Justice
A each mile for himself and guard at 10c

@@@%W%W@% /Ms]\ S . A —

. » ;
ﬁg&%\ W‘—g/é o Arrest $2.00, Bond $1.'60, Sci Fa.’500_ ... «2),59 &
} ; Guard $2.00, Finger Printing 10c_______.

M{ )“W%M : 2070 1 Subpoenas at 50c, Miteage_ . ..... 421,0 \d

es
Days at 50c____ 2; |0 -

Days at 50c....
Days at 50c._..

Pays at 50c....

Days at 50c.__.
Days at 50c____

________________________ Days at 50c-___

%\%@@ . da 3 J -f : Defendant’s Costs
W(Jﬂ“ﬁ;ﬂ//%&ﬂ” C o ,// @;g _____ Witnesses” Recognizance at 25c....

) prictrel) Goea R P o - ---Subpoenas at S0c.. ...,
4,’?};;», QM) W/{ Mﬁé&;{%ﬁxecuting Subpoenas .____.
e £ U ¥ - s +
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MAILING ARDRESS!
POST OFFICE BOX 1425
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_____Div. No. CERTIFICATE OF APPEAL. .{(Criminal Cases).:

‘No.__2568

BALDWIN __County, Circuit Court

BAY TGEIING AND DREDGII\'G COMPANY I‘IC & Corporation

Appellant
VS.
The State of Alabama
Appellee
2
The State of Alabama,
CBALDWIN _County, The Circuit Court of_ BALDHIN

County. | _

. I, _Aced.Duwk , Clerk of the Circuit Court
of_ Baldwin “Courty in‘and for said County and State do

hereby certify that in the above stated case, which was trled and

determined in this Court on the_fé___nday ofJuna 19 98 and

e Lourl’
thedefendant conv1cted\by=asa§m§ of the offense of Taxmn Gvsters by ’neans

- pther than Long;s — and that en the____E___day of_ Jd“le 19 58_,""'?'

 said-defendant was sentenoed to a mpm»xe:pc a Fine of ¢ 250 00 and. costs.

Whlch said sentence was suspended

pending an appeal to the uﬁmfﬁ UFfd&hﬂLS ] Court of Alabama.

I further oert&fy that on this’ themﬁi___day of_dune

19Jﬁh_, the defendant gave notice in ertlng of an appeal to the

COURTE OF ATPREALS . Court of Alabama. _
| h Wltness my hand and the seal of this Court, this the__lﬁﬁnnne
day of dume -, 1958 . . |
| Clér .ofCirenithourt of'
BALDVIN "County;:Alabama,"

(Code 1940, Title 7, Sec. 754)

; B O AT AL S 0EEE ARG RALL & BRUCE-HAS HYILLE
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MAY

51958

THE STATE OF ALABAMA ww— JUDICIAL DEPARTMENT
THE ALABAMA COURT OF APPEALS

DCTOBER TERM, 195859

L Div.e 793

Bay Towing and Dredging Company

- Appeal from Baldwin Circuit Couvxi

CATES, JUDGE
Appellant, herein referred Lo as Bay Towing, has
appealed from a judgment of conviction on a nonjury trial in

the Circult Swaxt of Baldwin County, Alabana, on a charge that
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2,

"it ald take, catch, or remove oysters from the public reefs,
bed, and/or bottoms within the jurisdiction of the State of
Alabame by use of device other than tongs, contrarv 4o law and
againgst the peace and dignity of the State of Alzbanma.” It #as
fined 2250.00.

. ﬁéﬁh.th@ ﬁt@a@ and Eﬁy Tﬁwiﬁg,-mﬁ axéi axgﬁm@ﬁ%, B
mit%@ﬁ that no oysters were actually teken by Bay Yowing's
dredge, The Gull; which, on March 2, 1953, was operating in the
éhallew waters of Mobile bay on the Baldwin County side using a
suction type dredge with & cutter head to remove old oyster
shells from the haﬁteﬁ sf the bay. These shells have value =g
raw material, e. g., in road bullding and poultry feeding.

The fine is here jﬁstifi@& on the ground thai Code
1840, T. 8, § 13, nakes a nisdemeancr of a violation of a rule
oxr %@@uiatiam m§ tﬁe.@iﬂ@éimx;@ﬁ'émn@@évat&@ﬁ, which @iﬁﬁ.h&&
been approved by the Advisory Board of Conservation.

In this chain of reasoning, wo are next 1@& e 0§ 4
of the same Title which states that, with respect to oyster reefs
and oyster kottems, “the department may by order duly made and

published prescribe the manner of taking or catching * % & «

From this statutory authority, we then go to the Deparie

ment's Regulations Relating to Seafoods, adopted September 1, 183
with the approval of the Advisory Board, of which Regulation 5

>

rogds in parit:

"The taking, catching or removal of oysters Ffrom

the public reefs, beds and/or bottons within the
Jurisdiction of the State of Alsbama shall be by

uge of tongs only. ® ¥ &

Section 5111 of the 1223 Code {(which section wag omil-

ted frowm the 1340 Code) read azs Follows:

7

&



3a

Yany person who takes or catches oysters by
using any implement or instrunent other than the
coyster tongs heretofors generally wsed Ffor that
purpose is gullity of a misdeneancr,®

While undoubtedly the power of the Legislatuve

-

to punish the viclation of 2 reasonable rule or reculation of a

governmental body subordinate to the lLegislature {and complying

with the Legislature's standards, cf. Comuonwealth v. Dims, 326

Yass. 525, 95 K. B, 2d 665, State v. Friedkin., 244 RAla. 494, 14

8o, 24 363, Harcet v. Boaxrd, 249 Ala. 48, 29 So. 28 333, Reins

17 Ala. App. 128, B2 So. 578} exists even to the extent
of congtituting such viclaztion zs a misdeneanor, United States v,

Grimsud, 220 T. S. 506, 55 L. EQ. 583, 31 S. Ct, 480, Hest v.

30 Ala. Bpp. 318, & 80. 24 434, nevertheless, it i8 axioe

matic that crimes created by legislation as distinguished from
theoge defined at common law . are {in intervreting the subhstance

of enactments constituting them} to be stricily construed by the

¥

@

$

courts. Bven 8o, we find no <ifficulty in stating thatr mnder

evidence here the use of the cutter head and suction pump in this

instance constituted a dredging by means other than tongS.
HBowever, the State's only evidence of the sxistence

off live oysters arsse Erom the "azwyesping® of the immediche aren

in which The Gull was working., This sweeping consisted of runwe

ning a scoop-liike chject called an oystor drsdge along the hottonm

near The Gull, with the result that cerialn sweeps within Ffifty

P

feet of The Gull brought wp spat, i. @., swall live ovsters in

rather small gquantities.

g

e P L e T st ey . I ™, A
ners was no evidance of any live oySters comlnyg throush

¥

the cutter head or suction pump or of their going out to the barges

into which The Gull was discharging the dredged material.




The regulation against taking undoubtedly refers only
to live oysters. There being no proof that any live oysters
were taken, caught, or removed by The Gull {or more properly her
captain}, the extent of proof here can in nowise sustain the
cmnv:&s:tiwnm
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CIRCUIT COURT
The State of Alabama, _ _
T paitwin Connty Spring Session . . ... J;eHEM9 58

Orn Appeal FromxOmwerexaxst Justice of
Peace Court.

in said county and within twelve months before the commencement of this prosecution XX#X

it did take, catch, or remove oysters from the public reefs, bed;

and/or bottoms within the jurisdiction of the State of Alabama

by use of device other than tongs,

contrary to law and against the peace and dignity of the’State of Alabama.

, Solicitor.




. WITNESSES:

JAMES T. PHILLIPS
JIMMIE COLLIER
ALFRED JOHNSON
CARL JOHNSON

THE STATE OF ALABAMA
Baldwin County.

CIRCUIT COURT

The State

V5.

BAY TOWING AND DREDGING

i;;,;; _____ cxa>@7;i%@.LéQzL¢¢1Jép
A o Clerk

Printed bUioore Pid. Co




THE STATE OF ALABAMA.-..JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

lst Div., No 793

Bay Towing and Dredging Company Appellant..._,

v.
The S'ta“i:e Appellee —
From ' Bal dWiI.l. Circuit Court

The State of Alabama,
City and County of Montgomery.

I, Charles Bricken, Jr., Clerk of the Court of Appeals of Alabama, do hereby certify that the

fof'é'goiﬁg pages numbered from one to inclusive, contain a full, true and correct
copy of the opinion of said Court of Appeals in the above stated cause, as the same appears and
remains of record and on file in this office.

Witness, Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, at the Capitol, this the

Sth _day of May ,19...99

@L?A@J%m i 'E’M&MWH
Clerk of the Codrt of Appeals of Alabﬁa.




THE COURT OF APPEALS OF ALABAMA

" Bay_Towing and Dredging Company

Appellant

vs.

The State

Appellee

From __ Baldwin Circuit Court.

COPY OF OPINION

BROWH PAINTING CO., MONTAQOMEARY 1081

/

9
b




THE STATE OF ALABAMA --JUDICIAI

THE COURT OF APPEALS OF ALABAMA

October Term. 18__ 98

To the Clerk of the Circuit Court of Baldwin County, Greeting:
Whereas, the Record and Proceedings of the Circuit Court of said County, in ¢ certain cause

i Iately “pending in. said _Court between

_______ Bay Towing and Dredging Company , Appellant__,
..................................... and

The State Appellee.

 wherein by said Court, at the -Term, 19.. s n was considered

- adversely to said appellant__, were brought before our Court of Appealé, by appeal taken, pursu-

ant to law, on behalf of said appellant .

Now, it is hereby certified, That it was thereupon considered by our Court of Appeals on the
5th

day of . May 19..99 , that said judgment
of said Circuit Court be reversed and annulled, and the ceuse remanded to said Court for further

proceedings therein; R

Witness Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, at the Capitol, this the

_Sth _ __ day of.. May 18 .58

_Charus Brlande S

Clerk of the Court of Appeals of Alabéma.
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;THE COURT OF APPEALS OF ALABAMA

‘October Term, 1958

....... lat ... Div. No.... 793
Bax___'l‘owing and Dredging Company
Appellant...._,
v, o
b The State
Appellee......,
From ... Baldwin ___ Circuit Court
CERTIFICATE OF
' REVERSAL
The State of Alabama
t Filed
______ /@eﬁ-ﬂgﬁ&-fh 2, County
thts,m( .......... day ofjiz/ L - 19.9°% _
________________ (ke Jﬁ;;ﬁg:WQ. fiéf LoentC ' /// {}T‘\
g o 160
....................................................................................... I : : : ;o
——————— . - o [ &N
:_. _.'._an.own FRINTIKG co., HORTGOMERY |ss_1 _ ] :'__: o ) gf {X}g/




