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. MARGUERITA HEMRY and )

' CEARLES A. HENRY, % 1N THE CIRCUIT COTRT-EQUITY SIDE
. Complaimants, % STATE OF ATABAMA
| vs. | g BAIDWIN COUNTY.
WILLIAM J. H, GOETZ, CHRISTINE ) o omo._S 1%
. B. GOETZ, W, C. BEEBE and H. M.) '
- HALL, individsmelly and as parts)
- ners composihg the firm of )
 Beebe & Hall, )
. Respondentse. )

0 THE HONORABLE THE CIRCUIE COWRT, EQUITY SIDE, STATE OF
. ALABAMA, mwﬁm COUNCY, AND THE HON, FRANCIS W. HARE, JUDGE
 THEREOF, SITTING IN EQUIETY: - -

Come your Gamp:lm.mnts arxd azhi‘h:.t thls their Blll af
' complamt against Willism J. H. Goetz, Christine E. Goetz;and ®.C.
; Beebe and H. M. Hall, imilvi&txa_!. 24 as pariners eempasing the
fim of Beebe & Hall, and. Zamblsr eompjaining skow unte yeur Honor
| and unto this Homorsble Court as follows:

That each of your Gem)laimnts is over the age ef twentyn
one years and is a bouna fide resident ef Baldwin Gounty, Alabama,
residing at Foley, Alabanma.

| . SECOND:

| Thet of the respondents above named, Williem J, H. Goetz '
and Christine E, Goebtz are each over the age of ‘t;mentymene years
~ and are ;tiﬁﬁ-reﬁéien‘&g of the State of Alabema, residing at Qranges :
Califormis; that W. C. Beebs and H. M. Hall ave each over the age
© of twenty-one years, are resiéezité of the State of Alabema;, re-
siding at Bay Minette, ond are parbners compesing the firm of
Beebe & Hall.

’ THIRD:
?hat on heretofem, tewwit-, February 8, 1987, your Gamew

| plalaan‘bs purchased from the resp@ndeats, williem J, H. e}metz and
Ghm.s’tme E. c}ee’sz, the following deseribed real pmper'ty in Bald~

- win County, E.laa, viZe i~
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Farm umber Seven (7}, being the gouthwest quartber
of the Northeast quarter of Seetion twenty~el ht o
{28}, Township seven (7) South, Range four {4} Wast, 2
except four (4} aeres described as follows: Com-
mencing at the gouthwest corner of the ¥ortheast
quarter of Section 28, Pownship 7 South of Range 4
East; run North 600 feet; thence; Bast 300 feet, |
thence; Souvh 600 feet, thence, West B00 feet; to %
the place of beginning; ‘ :
i

and the said Respondents, Willism J. H. Goetz and Christine E.
; Goetz, made, executed and ﬁeliverea to your Complainants a'éee& |
desoribing and conveying said real estate, sald deed being dated
 Pebruary 8, 1927, md stands of record in the office of the Judge '
?'ef Probate of Baldwin Gounty, Alebema, in Deed Book Number 42 H;s.;;
pages 249-50, a copy thereof being nereto attached, marked “Exhibi’sE
% A® and made a part of this Bill of ﬁem@laint as though fully incﬁr»%

? @ézateé therein, with leave of Teference thereto as offen as maAy E

; be necessary. | |

“ o - FOURDE:

: That the consideratiom-and purchase pfiee for said prop~ |

; erties was the sum of Ninme Thousand Five Hundred Dollars ($9¢500¢60§
% of which your epmplainants paid the sum of Five Phousand Dollars %
L {$5,000.00) in cash, end the balance of saiﬁ.puréhasa price, name- %
? 1y, Four Thousand Five Fundred Dollars {&4, 500,00} your Gemplain— I
5 ants sgreed to pey aeccording to the tenor of five (5) promissory ?

f notes exeeuted by them of even date with said deed, the first four
(4) in the sum of One Thausanﬁfﬁelhara ($1,000,00) each and the
71fth (5th) in the sum of Seven Hundred Fifty Dollars ($750.00)s |

said notes being payable ome each year begimming February 8, 1928, |
and bearing interest at six per cent. (6%) per snuum Irom date, in{

terest payﬁble snnually: the fixst of sai& notes bears a eredld afé
Two Hundred Fifty Dollars ($250.00) out of the Five Thousend Dol- ]
1ars ($5;000.00) cash psyment, end said unpaid balsnce was seaﬁreﬁé'
by Vendor's Li@ﬁ reserved 1o smnd by the seld Willism J. H. Goetz ;
ané‘&héiséins E. coeitz in said deed, aaid consideration, purchase |
price, terms of payment of balanee and Vendor's Lien so reserved
fully appearing in end by the terms of sald deed hereto attached

as "Exhibit Aﬁ, preference to which is hereby had. é
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FIFTH:

That on asccount of tha”fm-mi and decelt practised and |
- imposed or your Complainamis ‘i':y the sald respondents, %{iiliam Ja H.
Gée‘i-;z and Christine B, Goeiz; in the sale of said property by the
' said respondents to your Compleinants, ';all as hereinafter com-

. plained of, yowr Complainsnts allege and aver that they have been

. demaged thereby greatly in excess of said balance due under and

: secured by said ‘irenéar}s Lien, and therefore do not owe and have

~ mot paid seme, but that notwithstanding the existencs of such

. fraud and deceit, the demages suffered by your Complainants and

the notices by them given te and demends by theﬁ.mdg on the said
respondents, William J. H. Goetz and Christine E. Goetz, said re~
spondents have failed and refused to pay to your Camplainanis the

. emeunt m‘.'. said damages or any part thereof; or te cancel said in~
debjedness, or to even credit same with emy part of said demages,

. but have undertaken and are now proceeding to sell 'saicl property
under an& through a foreclosure of sa 1& Vendort!s Lie;;; that th.e;

| respondents, William J. H. Goetz and Christinme B. Goetz, through
their attorneys; the above remed respondents, W. €. Beebe and

=: H, ¥. Hall, as partners eomposimg the firm of Beebe & Hall, are

- advertising said property for sale end giving notice that said

: properties will be foreclosed and scld at 12 o'clock moon on the

~ 10th day of February, 1930, inrfraiﬁz of the Court House door of

' Baldwin G@ﬁnﬁy;_ Alabeme, at publie outery, for cash, %o thé high-

) est bidder, as will mei-e i‘ullyappear frgm a copy of said notice

. whieh sppeared in the January 9th, 1930, issue of the Foley on~

' locker, a nwsya;@er yuﬁ.}ishea and of general eirculation in Bald-

- win Geaﬁ’sy.,' Alabama, a copy of which is hereto attached, marked

' ®Exhibit B" and made a part hereof, as though fully ineorporated
herein, with leaée of reference %fﬁere“_ﬁa as often as may be neces~
 sary.

Your Complainants further allege that on aecount of the
. respendents, William J. H, Goetz and Christins E. Goetz, being mon-
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?Zresi&ents of the Statg of Alabema and beyond the jurisdiction of
ithis Court with respect to the service ef personal writs on them,
fanﬁ that by reason of the said Respondents, W. ¢, Beebe and H., K.
;Hall; as gartnars composing the firm of B@@bé_& Hali, being the
;Qattornays for the other Bespondents and as sush vested with auth-~
ority to hold said sale; fereclose said Vendor's Liem amd sell
gésaié property in ac cordance with said notice and under said deed
‘as effectuslly as the said William J. H. Goetz and Christine E,
 Goetz might or could do if persopally preseat, the said W. C.

: Beebe am.& He M, Hall, as partners composing the Tirm of Bea‘ée &
é'Eall, ars ﬁh@refare not only proper but necessary parities defends
- ant to this eause; and on account of these faects and relationships
'EYQEH Gamplainaﬁts mke them.saeh,partias defendante |

| SEVENIH: | _
That in eonnection with tha gnr@hase of saié property by 5
;yﬁur-ecmplainaﬁﬁs from the Respondents, William J. H. Goetz and
’%christine E, Goetz, your Complainants, néver-having reside& in |
'%ﬁhis é@unjg'er State; came from the State of Illinois around ?abru—%
“ary lst; 1927, to Foley, Alabems, met the Respondents, William J.H.
. Goetz and Ghrisﬁiné E. Goetz, who enmtered into negotiations with 1
your C@mplalnants for the sale of sa:ul property knowing that your
=§Cem31a1nants were straﬁgers in the community where said property
:fwas located and that your Complainants had no knowledge of the
true facts and conditions with Pespect to said commumity or the
?fpr@perty; that unknown te your Gampbainanﬁa;'wha were then ecarry- B
:éing on such negotiations for the pnrehase'ﬁf said property, there
_was at the time of their emtering imto the agreement to purchase
E§aaa at the time of purchasing saild property fram.the Respondents, |
¥illiam & H. Goetz and Christine E. Goetz, a Septic Tank con-
;fstrngteé, 1aeatad and in eperation immedistely adjelning salﬁ %.
i;preperﬁy on the West; that at the time of looking at sald praperty
E'witk,a view of purchasing same, which fact was known tc¢ the Re-

. spondents, William J. H., Goetz and Christine E. Goetz, your Com~
plainant, 33:%:&:?133? T Hem'jr; acting for himself and the other
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éécemglainant, Harguerita HGREEQIWEO:WaS st that time =nd is now his
iiwife, gaw or natieeﬁ Just off the West line of said properiy the ;
{%end or wall of said Sgptie rank structure, ad not knowing, your
?iﬂemplainaat, Gherles A. Henry, inguired of the Respondent, Williem |
i J. H. Goetz, as t@-thernature end purpoze of said structure, where-
! upon the Respondent, filliem J. H. Goetz, who was then emd there
;éand throughout the emtirs negotiations acting fer himselfl amﬂ'the ;
'i;ether Respondent, Christine E. Goeiz, who was at that tiﬂé and is :
; now the wife of Williem J. H. Goetz, in negotiatlng for the sale of§ 
:%saia property o your Complainants, not eonly fraudulently and Wlthlé
% the intent te deceive concealed the real facts as to the nature i
% and use of sald structure after inquiry made, but, fraudulently
i and with the intent %o wmislead apnd decelve your Gomplainents,
i falsaly'stated.aﬁé.representeﬁ that the said structure so ingulred %
? aboub was the abutment of a eoncrete bridge or culvert acrass the |

? ereek, the location of said creek being as is hereinafter more

f specifieally deseribed; that a strip of land had been deeded for
; streel purposes glong said West line of the property eaud that a
. sewer line had been laid glong said street and across the ereek

i at that poimt up to next intersectlng street from the Town of

5 Foley, whieh polnt g0 indicated was as far er beyond the Emrthr
; west eprnar,ef said vroperty, end your Complainemts, as they had
é a right to 4o, relied upon su@h,repreaentati@ns_whieh were mater-
i ial representations rel&ting*ﬁa the quality and condition of and |
; privileges éannected.wiﬁh;the possession, use and enjoyment of
id property for the purchase of which Complainsmts were then %
; negotiating as aforesald. &
: That eaid representations Were'false and were by the
; saiﬁ.%iliﬁam.J; H. Goetz knowWn %o bé false at the time of maling
% same, for in truth and in fact sald strueture was not an abutment
E of a conerete bridge or @nlverﬁ agross a creek, vut was & Sewerage
,;_Seytie ‘TFank forming a part of and receiving the entire flow or |
: discharge from the sanitary sewer sysﬁem of the Tom of Fole¥, E
a town of several hundred inhabitants, whleh,adgains s8id prop= - |
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erty en the West, and sai& sewer line had not been laid to the :
point of intersection of sald indicated st‘rlp with the next streed !
ceming from Town, &id not oross sald crsek, but in reallty ended
at and in said Septic Tank at that poinb. |

| | | NINTH:

7 That said property so purchased by your Complainents con-
sisted of approximately thirty-six (56} acres, all fenced,; about E
ten {10) acres of which was cleared, upon which there were erected |
and in use by the Respondents, William J. H. Goetz and Christine E.;
Goetz, a dwellmg house, garege and other bulldings, eand, save and
except for the matiers heremaftar eemplalned. of, said properiy was:
so situated and lmproved anﬁ said buildings thereon so ccﬁstmcted
as ‘l‘:.a make same suitable for, adapted Lo, and desirable as resi-
&énce_ preperty, to which use the Respondents, William J. H. Goetz
and Christine E. Koetz, were then pubiting same and io the uses to
whieh your Complainants attempted to put same. | !
| TENTH: ‘ o
That the end of said sewer line, through mhmh flowed thé
~ aischarge of all the mmin and lateral lines of the emtire system,
and the said Septic Tenk into which the said sewage from the eﬁtireﬁ
town emphtled, we:e and are located on a stresm or creek called Wolfi

t

Greek and at a geinﬁ to the West of and about fifteen (15} feet

E from the West line of said property and at a distance of approxi-
ni_ately 800 feet from said ﬁwélling bouse; that the bed of said
stream is ordimarily about three feet wide, seldom filled with L
water but subject te overflows with every heavy rain or freshet
and flowed past and from seid point where saild sewer line ended
and Septiec Tank was located in a Southeasterly direction over and
entirely aoross sald property; passing wi'bhin. sbout 500 feet of
the éwelllng house thereon and laaving said property at a point on
the East 1line thersof sbout 800 feet from said &Wellmg house;
that most of the uncleared part of said preperty lies Horth end
Northeast of saild oreek, while the 'elaareé pertion is South and
. Southwest thereof. o g
o (page six)
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_That on account and by reason of said sewer system end-

iing and discharging and the said Septic Tank being located and

;;fanction;ng or failing to properly function at said point herein~

1

?abava described, said property was and is not éahstantially as rep-

' resented to your Complainants by the Respondents, William J. H.

guses for which sold and intemnded, snd was and iz rendered far less

§
t

Goetz and Christine B. Goetz, not desirable as and unsuited for

. residence property, met reasonably adapted for the purposes and

fvaluable than it would have been had it been as represented, in

;%his:- That there flows from sald sewer line snd into said Septie

Pank all the waste water, garbage; human exereta, refuse amd other

waste matter and £ilth common te sewers serving, as this does,
homes, stores, offices and other bulldings and businesses in a
town;-that said sewage flowed from said tank inta'tﬁe creek, there
to be carried on, upon snd over said breperty, oftimes in & raw

state, md glving offT foul, disagreeable, obnoxious and nauseous

 gasses, odora and stenches, or, when said creek was swollen or

;the waters therein high, o be carried out from the ereek hanks

gayen-the land on each side thereof; caught by roots and branches

?anﬁ there to remain until eamgleteiy'decempese& or washed back

%inta said creek by rain; that Trom time to time and in this menner

toilet paper'&nﬁ,unéissalved sewage wes cast over and on said prop=

erty up frem the ereek banké end thereby Tforming disgusting and

unsightly conditions, all to the annoyance end discomfort of your
Complainants and other persems who might be theré on said premises; |
! that the waters of said creck are eeniiﬁﬂally palluted‘and,disealn
. ored by said flow; that the intensity and extent of gaid. aﬁora'aﬂﬁ

iifoal gasses depend upon the tempersture and humidity of the weath-

géer or aﬁm@aphe?e; the prevalence of winds or breezes and the dir-

- ection thersof.

- TWELFTH:

That with the purchsse of éaid property on,to-wit, Feb~

.Efruary 8, 192%, your Complainants moved onr and Into the same aﬁﬁ

{page seven)




chat there was a Septic Tank located anywhers near said premises E
igwas on, to~wit, May 15, 1927, when the respondent, William J. H. 5

 Goetz, called upon your Gomplainemts and h&ﬁﬁeﬁJt@”thaa.eeﬁy‘ef

' tofore sent to or served on the authorities of the Town of Foley,

Efbe necessary; that yaur Complainants requested the BQSpanéent, E
f§ﬁllllmm J. H. Goetz, ak the time he s¢o delivered said paper, to
-iaceempany them down to an& peint cut the location of said Septie

. TPank, the exact nature, siZe or purpose of which your Complainants

; Complainants learn or have notice of the real matuve end lecation |
. of said Septie Tamk, for on that date your Complainemt, Charles A.
: Henry, was im%efms@_by Dr. L. K. Beyd, ﬁhg_ﬁas a2t the time & pmcw

; sewerage was being dumped  upom, over and across said properity,

f Whereu@on your Complainants yraceeded‘ta 1nv65algate and ascertainr?

% true facts with respsct to said sewer outlet which ended and emp~

f tied imbo the same, but your Complainants did not amd could not

2 when $he same was bub to the uses intended,rfer that up to, %e-wit;f
i'éufing,the month of September, 1927, there was no water works sys-
? tem available to the inhebitants of or in operaticn in said Town

E of Foley, bubt the installation of such a system was completed dure
: ing the said month of Sepbtember; 1929, whereupon, through conneo~
? tieﬁs mé&e therewith, said sewer system came into general use and
i the eonditions herein complained of were ecreated, your Complain~

. ants mot naving detected or moticed any disagreeable odors and

{page eight)

é;proceede& to live thereon, end te ocoupy the buildings; that the

§§first intimation which your Compleinants or either of them had

a nobtice or letter whieh the said Willism J. H. Goetz had thera-

iéeapy ef said paper so handed your Complainents beiag hereto attaeh-§
- ed, marked "Exhibit C" and made a part hereof as though fully in-

gzaorgeratea,hsreiﬂ, with leave of reference thereto ms offen as may f

did not know at that time, but this the Respondent, wWilliam J. H.
Goetz, declined to do =nd gave as hig reason thet he did not have

| the time; that not until on, to-wit, August lst, 1987, did your |

' tising physicien in the Tom of Foley, Alabema, that the Town

i

' ed for the first time the true lecation of said Septie Tank and ﬁhe

f know the mature snd extent of the conditions that would be ereated i
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were not put te any discomfori in connsction with said sewer line

 and Septic Tank prior thereto, except that during the month of

August, 3.92‘?’, ‘while the American Legion Convention was in session

in said town, foul odors did emanate from said sewer line, septic

| tank snd the creek Tlowing past same, and were noticeable td and

noticed by your Complainants.
_THIRTEENTE:

Thaet your Complaimante, upon purchasing sald property

and relying upon the representations as made ané. being misled by

' the concealment of true comditions, all es herein set out, pro-

ceeded, in accordance v'.fiis‘h the purpeses for wh,.ic:h your Complain-

: ants purchased said property, and being pUrpOSES fﬁI_’ whieh said

property would have been reasonably adapted had it been as repre-

sented, and spent large sums of money in the construcetion of ime-

provements on said property, the purchase of dairy eatile and se~

curing equipmeni and peraphernalia necessary and useful in the

. proper conduct of a dairy farm, all being done before your Com~ -

plainants eseertained or learned of the itrue fagis end conditlons
and of the falsity of sai@ representations and concealments, amd
your ﬁomplaiml‘ss, although they so invesbted large sums of money
for gaid @urp@ses'ané made every reascnable ef fort $o carry en

said dairy farm and business, were unable te continue same on apg-

count of such conditions arising from said sewer line and Septic

Tank, Which rendered the milk from the cows pastured on said lends

either unsafe in faet, or, sr reason of the genéraz public, whieh
had kuowledge of the location of said line and tank, believing

such to be the case, and the customers of your Compleinents ceased |

to purchase the dairy products and your Complainants were unsble
to dequire new customers or to Tind a sale for such products.

FOURT BENTH:

 Ppet for the damages suffered amd injuries sustained on
asccount of the fraud and deeceit practised upon your &@mplainén%s‘;
by the Respendents, Williem J. He Geetz end Christine E. Goetz,

they do not and cammot have &n adeé}uata remedy at law for ‘bat}}
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10, 1950, the date for the foreclosure sale under said Vendor's ;
Lien, when said properiy will be foreclosed and the Respanﬁ.&nﬁa; ;

: William J. H. Goetz end Christine E. Goetz, will be ensbled to

;éplainaﬁms m@ula be forced te sue 1in amcther State or be without 3
any remedies for such wrongs,and further that your somplﬁiﬁaﬂtéf
%:damagas, by reason of the'matters and fachs héreia ailﬁged, areﬁnoty
fief easy aseertainmant,‘aﬁﬁ vour Complainanis, in order that they
;:and their property rights be protected in a menner commensurate

% with the wrongs suffered by them, must and do look to this & court
f of eguity for redress, and allege and aver that, iu order that

é ﬁhere.be a fuall, fair and equitable aﬁju&ieati§n, Jurisdietion be
§ assuned by a court ef equity and the foreclosure of sald Vendor's

; Lien and the sale @f gaid prepertles thereunder be restrained anﬁ

. ants have elected and do hereby elect to rescind and have rescind- E
| ed and o hereby rescind the contract for the purchase of said
§ pr@perty'as evidenced by said Dsed, and hereby tender inte Court

| & reconveyanece of said property to the Respondents, William J. H.

ﬁ the said Respondentis, William J. H. G@etz and Christine E. Goetz, ;

{page ten}

%illi&m J. He Goetz and ehrlstina E. Goetz are non-residents of
the Statesof Alabama, their residences being as abave alleged, §
and no suit or proceeding at law could be adjudicated and the ;

rights of your Gomplainants agc ertained and fixed before February

;;convey'er.etherwise handl e or dispose of same, se thet your Com- ?

| enjoined until this cause be adjudicated.

FIFTEENFH:

That by resson of‘snsh fraué and deceit, your Complain-

é Gostz end Christine B. Goetz, and hereby offer to deliver up to

the possession of saild pr@party, having heretofore offered teo give
up such possesaion and tendered sueh reconveyance to the Respond- ;

ents, ®. C. Becbe end H. M. Hall, ss partners composing the firm |

. ‘of Besbe & Hall, e sttomeys for the Respondents, ¥illiam J. H.

Gootz and Christine E. Goetz, With a dememd that the said Vendor's
Lien be ecancelled end released and the notes evidencing the debtm §

secured thereby be cauncelled and delivered up, the money palid be
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| |

E

E. Goetz, were abreozd, trs{veling in Europe, sco that your Complsain-
‘ants ecould not and 4id not notify them at that time, but upon said

¥

. Respendents, William J. H. Goetz and Christine E. Goetsz, refurning

Eﬁo Foley ony. to-wit, during the month of November, 1927, yvour Com-
plainants ferthwith notified them, regquested they take the property
%baek and return the monies paid with cest of imprevements made.

fﬁaid Respondents refused, bul regquested youwr Complainents to follow

up bhe negeti&ti@ns which your Compleinents were then amd had been
! for semetime carrylng on, in person and through atborneys, with the
| Town. authorities of Foley looking to a correction of thé conditions |

hérei;; complained of; he said Respondents, William J. H. Goetz

| and Christine E. Goetz, promising and leading your Complainants %o

believe that, upon the terminatien of such negotiations or, in e’ﬁren{;
' 1o correction by Town, eny suit which might be brought by your Come

plaiﬁants, as owners of said land, to abate such nuisance, they,

| the said William J. H. Coetz and Christine E. Goetz would adjust |
: the matter, the said William J. H. Goetz and Christine E. Goetz
| further sgreeing that during said period, which your Complainants |
| and seld Williem J. H. Goetz and Ghristine E. Goetz them estimated |
would not extend over oune year, Complainents need only pay the in~
§ terest on balence due on said property and the note and Vender's !
Lien would be extended far such one year period, whiech was dons, ;

| your Complainants paying sald interest apd William J. H. Goetz and

Christ ine B, Goetz extending said note under said arrengement.

| Complainents further aver that said negotiations with the Town

were not suceessful, sult was filed against the Town to abvate

| said nuisance, but said nsgotiations snd litigation continued for
. more than the estimated one year, suit ing filed Mareh; 15, 1928,
and final decree rendered August 29, 1229, That irmediately upon | E
| the termination of said suit youw Complainants notified the ﬁesponﬁw
. ents, Williem J - H &eetz and Christine E, Gmeﬁz; as to the autceme;
thereef,; being adverse to youwr Gamylaim&ts, and demanded a seti- é
tlement and a&justment ef the matter, reqnesting the said Gomplainj

ants, who had become non-residemts of the State in the meantime, '
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;
E
!

returned and your Complainants' damages paid, whieh tender was re- g

fused, and Gomplainaﬂts*allege and aver that by reasen of the fraua‘

% and deceit aferesaia.there is no 1nﬂebte&ness due by them under ;
; sa1d Vendor's Liem or the noles evidencing said indebtedness, sand ?
£ that the same Shauid_an& in equity and'geed conscience ought to be 5
g cancelled ana delivered up, and that the Résp@ndents, William;J; H;E
5 Goetz and GhristinejE. Gostz, pay or refﬁmé to your c@mplainaﬁts %

. lebor done by your Complainants on said property amﬁ,matarials and

? equipment purchased for said dairy business, all in reli&aee”ﬁ?on

plainanis executed a'msrtgage on saiﬁ property to Nie XKrump o sew ;

the said sum of Five Thousand Dollars {%5;06@.0@}= the cash.paymaat[
on the purchase of said propsrﬁy; together with interest frem date g

]
of payment, and the further sum of Five Thousand Pollars (%5,008 GG?

as damages for the reasonable value of impr@vemeﬁts consgbructed an&5
;
|
sald representations and before ascertaining the falsity thereof.

S TITEENTH: g
r
|

That on heretofore, ta-w1t, Mareh 23, 1928, your Com~

. | - i
cure an indebtedness in the sum of Twenty-five Hundred Dollars !
{%ZSOGGQG), said mﬂrtgage being of that date and of reaard in the |
office of the Judge of Probate of Baldwin County, Alabema, 1n.Mbrt~§

gege Book 42, page éﬁa, but in connection therewith the said Niec g
Krﬁm@; the morigagee named in and the owmer of said mﬂrtgége and. E
of the note and debt secured therebys exeeuteé.éné‘ﬁelivereé te .
your Complainants a full relesase theregf, & copy thgreef being |
hereto attached; marked "HEHxhibit D" and made a part hereof, with ;
leave of reference thereﬁa as often as may be necessary, which re-
lease along with said originsl mﬂrtgagelanﬁ the note eviaeneing
the debt seeaieé thereby, was tendered to the szid W. C. Beebe an@%
H. M, Hall, as efttorneys aforesaid, along with said deed, but said
tender was likewise refused by them.

|
a

That at the time of the discovery by your Complainents

of the fraud and deceit herein complained of and of the true na=- é
ture, eenﬁitien, location, extent end purpose of sald Sepﬁic Tank :
and sewer line,; the Responﬁents, William J. H., Goetz and ﬂhristiﬁe :
{page eleven) %



{page thirteen)

%te come te Foley to that end and upon HRespondents refusiﬁg to do

|50 made, in person and through their ef torneys, repeated demands

E

Eupeﬁﬁthe said Respondents, direct amd through their atitorneys; to

' settle and adjust the matter, all to neo avail,

 EIGHTE ENTH:

| . Your Complainants hereby in all things offer and stand
Ereaéy to de equity, offering ané:heing ready and willing to do all
éthings necessary to place the Respendents, William J. H. Goetz and
Eﬁhrisﬁine E, Goetz, in statﬁs quo énte Witﬁ.resyecﬁhtﬁ said prop-
gerty; |

]
|

{page thirteen)
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o PRAYER Foa FOOKSS 4T RELIEF.

E WHEREFORE, the premises considered, your Gnmplaznants
' pray #hat the said Williem J. E; Goetz, Christine E. Goetz ang

ﬁ. C. Beebe and H. M. Hall, inﬂiviéually'agd as partners composing .

3

the flrm of Besbe & Hall, may be made parties defendant t& this
‘Blll of Camplainﬁ and required to appear and plead, answer or de~
mur within the ftime required by law and the rules of this Court. -
? 2 Farther, that your Honor grant forthwith a prelimlﬂary
,or temporary Writ of Injunction pendente llte, directed to the
saiﬁ Respondents and each of them, restraining them and all of
them and each of them from foreclosing or at tempting to foreelose,
cau81ng to be f@re@l@sed or proecesding, directly or imdireetly,
;W1th_the exercise of any’ powers of sale contained in the ?enaor's
-iLiea to and in faver of Williem J. H. Goetz and Christine K. Goetz
rln, by and under that certain Deed Ifrom William J. H. Goetz anﬂ
‘@hristine E. Goetz teo Marguerlta Eeﬂry and Charles A. Henry, of
&&te Febmuary 8, 1927, of ree@rd in the office ef the Juége of
E@@b&te of Baldwin Qounty, Alabama, in Resord Book Eﬁmher 42 H.S8.,
;pages 249~50, and covering the following deseribed land situated
1n Baldwin County; ﬁlabama, ﬁawwit‘
Farm Number Seven (7}, being the sguﬁhwest quarter
£ of the Northeasi quarter of Seetion twenty-eight
(28), Township seven (7) South, Range four (4] Bast,
except four {4] acres deseribed as follows: Com-
mencing at the Southwest eorner of the Northeast
quarter of Sectien 28, Township 7 South of Range 4
East, run North 600 feef; thence, Bast 300 feet,

‘ thenee, South 600 feet, thanee, West 3@0 feet, o
i ‘the place of beginning;

5img with reference to the said Vendor's Lien and in pending fore~
elesure Thereof'; such injumetion to rem:tn in feree um;il the Tur-
ther orders of this Court. |

; . That upon the final hearing of this cause said temporary
uar greliminary Writ of Injunetion be made final and perpetual

agaiﬁsﬁ said Bespan@enﬁs and each of them,and all of them, and
that your Honor w1ll render, adjudge and deecree that all indebied-

ness deseribed in and secnrea by said V@nﬁ@r*s Lien, %ogether with

i the netes evidencing the same, are no longer éue or constitute any
?g | ' | {page fourtesn)

- and from doing anything whetever to change the statu quo now exist-



| | | (prge fifteen)
; . |
yindébteaness due by or e¢laim er deman& against your Complainants |
;ar either of them, and that the reselssion of the puwrchase ef said g '
pnaperty by your Complaiments be conf irmed; thet there be rendered z
a Judgment in favor of your Gempl&in&nts and against the Respond~ g

fents, William J. H. Goetz and Christime E. Goetz, for the Five

aTh@usana Dollars (%5,0@0 00} eash paymaﬁt en said purchase and

E

;said inkerest payment, together*with.lnterest thereon fram.aates

"ef payment, an&,suah further and additional sum ag will fairly and |

Jequitably compensate your Complainants for the damages suffered ama
sustainea by them; that in event yow Complainants be mistaken in
their Pight to rescinﬁ.said cﬁnﬁraet, then that your Homor will
abate the purchase price of said properties by an anount whieh

CC
Will fairly and equitably renrgézégeghe'égéﬁs %hereof as it really

existeé at the time of purchase as dlﬂtiﬂgﬂiahed,frem what its value
Would have been at the aate of purchase had said rroperty been as

Erepreseate&, and such additiomal amount as will fairly =mé equit~ 'g
Zably compensate your Complainants for the dameges suffered and Sus=- i
(tained by them; and that by“ﬁhatever ameunt said sums s¢ decreed in |

?f&r@r of your Complainanis exceeds the balanece due on said purchase |

§price, that a judgment therefor be rendered in favor of your Com~

i
I
|
‘plainaﬁts and against the Respondents, William J. H. Goetz an& g
’Ghrlstine E. Goetz, and a lien be fixed against ‘said property for |
!

%payment thereef, or in event the amount so decreed does not egual |

gthe balance dus on the purchase priee of said premises, that the
rsame be credited therean, and that there be ascertalned, determin-
aed and fixed through the usual preoceedings of this CGourt the amounts

t@ be paid by your Complainamis to discharge said Vendor's Lien and |

qthﬂ notes evidenelng the debt seeurea thereby, your Gamplalnaats

nstaﬁﬁlng ready and willing to abide by any decree rendered in this
1

naause, hereby offering to do equity in such wanner end to every ex- ;

tent deemed by the Court proper and meet in the pr&mlses,

And that your Honor will grent umbo your Complainents

a3
i

such other and/or further and/or different relief as e your Henor

hmay seen rvight, jusﬁ, meet and proper in the premises.

i S (page fifteen)
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And, as in duby bound, your Complainsnis will ever Prays

atea,

e erens

TlGomplalnanm

Compiai nant » /

NORBORNE STOMNE,

Selicitor for Complainants.

FOOT NOTE: The Respondents sep'a:eately and severally are
requirédﬁc- answer each and every parsgraph of the foregoing Bill
! of Complaint from FIRST to EIGHTEENTH, both inclusive, but answer

[ . .
| under oath is hereby expressly waived.

FORBORNE STOMNE,
% As Solicitor for Complaimants.

{page sixteen)
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STATE OF ALABAMA.
BATDUIN COUITY,

Befors ma;_the undersigned authority in and for séiﬁ
County in said State, personally appeared MARGUERTTA EERY and
GHERLES A, HENRY, who are known to me and who, after boing by me
Tirst duly and legally sworn, doth .depose and say under ocsth as
follows:

That thelr nomes are res;aetiveiy Varguerita Henry and
Charles A..Eenry; that they are the same persons whose nemes are

signed as Complainants to the foregoing and annpexed Bill of Come

vlaint; that they are acquainted with all of the mabtiers and facts

therein alleged;, and that the same are true,

o
Y L) A

-

Sworn to and subscribed before

.\ me, a Fotary Publie whose segl

is hereto affixed, thias
day of February, 1930.

e Tt T b l?

Hotary Public, Baldwin County,
Stabe of Alabama.
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| BALDWIN  GOUNTY. - - o

| STATE OF ATABAMA, | | | | f

KNOW ALL MEN BY THESE PRESENTS, That for and in comsidera-

| 108 of the sum of Fine Thousand Five Hundred & 00/100 (§9,500.00) g

: Dollars, Four Thousand Seven Humdred Pifty & 00/100 {$4,750.00)

| Dollars eash; and _
¢ 48 in hand paid by MARGUERITA HENRY and CHARIES A. HENRY, her hug- |
i band, reeeipt whereof ig hereby acknowledged, we do GRANT, BARGAIN, |

the balanes to be paid as herein specified, to

i
[
i
i

SELL and CONVEY unto the 8ald Marguerita Henry and charles 4., Henry,

the folldwing deseribed lang situated im Beldwin County, Alabema, §

to~wit:=~ ' ;
Farm Number Seven {7), being the Southwegt |
guarter of the Northeagt quarter of Seeiion - (
Twenty-eight (28), Township Seven (7) South, i
‘Range Four (4) Eagt, sxcept Tour (4) acres r
deseribed as follows:- Commeneing at the %
Southwest eormer of the ﬂar%heast“quarter of |
Seetion 28, Township 7 South of Range 4 Eagt,
Tar North 800 feet; thence Eagt 300 feet; thence L
South 600 feat, thenee West 300 Teet, to the i
place of beginning, . ‘ _

A Vendor's ILien on the property herein conveyed ig re-~ i

;jserved to sseurs the payment of the balance of the purchagse price

' of Four Thousand Seven Hundred Fifty {$4, 750.00) Dollars, as evi~ §

denced by five notes of even date herewith, ome in the sum of One |
Thousand & 00/100 ($1,000.00) Dollars, due and payable February 8ih,
1928, with 6% interest from date, interest bayable annually; Cne E

; in the sum of Ome Thousand & 00/100 ($1,000,00) Dollars, due and

payable February 8th, 19289, with &% interest, frem date, interest
payable annually; one in the sum of One Thougsnd & 00/100 ($1,000.00).
Dollars, due snd pPayable February 8th, 1930, with 6% intersst from B
date, interest pavable annually; One in the sum of Opme Thousand & |
00/100 ($1,000.00) Dellars, due and payable February 8th, 1931, with
6% interest from date, interest payable asnrually; one in the sun ;

; of Seven Hundred Fifty & 00/100 ($750.00) Dollars, due amd payable ;

gffebraary'ath, 1932, with 6% interest from date, interexm: Payable
© annusally. _

. attormey's fee, shall be returned to the gaid Marguerita.ﬁanry and
: Charles A. Henry. '

i
]

1% is agreed by and between the parties hereto that sh@ulé

"~ the gaid Marguerita Henry apd Charles A, Henry fail or refuse to pay

any one, part of one or all of the 881d netes at maturity, the same |
im. 9. He Goetz, or Christine E. Goetz, their heirs or assigns, at !

. their option, may declare the entire indebtedness aue and sell all

of the right, title and interest of the szid Marguerita Henry and ;
Charles 4, Heary, in front of the Court Heuse Door in the town of |

| Bay Minette, Baldwin County, Alabama, during the legal hours of salé

in end to the property herein degeribed arter giving 20 days notige .
by phblication in 8 newspaper published in Baldwin County, Alabama,i
the progeeds of said sale %o epplys first, towards the payment of
the expenses of the #aid sale and the balence, if any, after pay- |
ing notesg and all &Xpelnses necesgsary thereto, ineluding a reasons ble

TO0 HAVE AND TO HOLD to the said Marguerita Henry and

: Charles A. Henry, their heirs and essigns, forever. ind we do

eovenant with the said Marguerita Henry and Charles A+ Henry that |
e are seized in fee of the above deseribed premises; that we have |

+ %he right to sell and CORVey the game; that the saig Premises are |
i free from all eéncumbranees; and that we will, and our heirs, execu~ |
| tors, and administrators shall forever WARRANT AND DEFEND the same |
 te the saiad Margueritsg Henry and Charles A+ Henry, their heirs and ;
!

. assigns, against the lawful elaimg of all persons Whomgoever,

LEXH 1807 - fo. 1)
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|
WITRESS our hands end seal this the 8th, dey of February, |
‘1927, | | o
i | | William 7. H. Goetz  (sEAL) |
i | | Christine E. Goetz (SEAL)

'STATE OF ALABAMA,
_BALDWIN  GOUNTY.

i L, Henry D. Moorer, a Notary Public in and Tor said County
‘in said State, hereby certify that Wm, J¢ H. Goetz and christine E.
Goetz, his wile, whose mames are signed to the foregoing conveyance, |
iand who are known to ke, acknowledged before me on this day thas, :
‘being informed of the contents of the conveyance, they executed the
‘game voluntarily on the day the sams bears date, ‘

i Given under my hand and offieial seal this the 8th day of }
February, 1927. !

Henry D. Moorer, Notary publie,
Baldwin County, Als. ‘ L

\STATE OF ALABAMA,
BALDWIN  COUNTY.

i
: : : |
; I, Henry D. Moorer, = Netary Publie im and for said Gounty:
in gaid State, do hereby eertify that on the 8th day of February, 3
1927, eame before me the within pamed Christine . Goetz, known to
me to be the wife of the within named Wm. J. H. Goetz, who being
examined separate ang apart from the hugband, touching her signa- -E
bure to the within conveyance, acknowledged that she signed the same |
of her own free will and aceord and without fesr, constraimt or f
threats on the part of the busband.

E

_ Given under my hand and offieial sesl this the 6th day of. |
;?&braary, 1927, ‘ . 1
; Heunry D. Moorer, Neotary Publie,
Baldwin Co., Ala. ;

Lxet 18,7 . (»=) . g



N NOTICE OF FORECLOSURE OF VENDOR'S LIEN.

! Dsfault having been made and eontinuing in the Payment of
;the indebtedness due ana owing under that certain vendor's lien
/reserved to Willism J. H. Goetz and Christine E. Geetz in that
‘eertain deed executed by them to Marguerite Henry and Charles A,
‘Henry, dated February 8, 1927; and recorded in the office of the
;Judge of Probate of Baldwin County, Alabama, in Deed Book 42 N. = JUN
‘pages 249-50, the undersigned, under and by viriue of the powers
.contained in the said ingtrument and under and by virtue orf the
'powers of the statute made and provided, will, at twelve o'eloek
'noon on the 10th day of February, 1930, in front of the court house :
idoor of Baldwin County, Alabama, sell at publie outery for cash '
.50 the highest bidder the property deseribed im and ¢onveyed by
the said deed, to-wit: - '

Farm Number Seven (7), being the Southwest
guarter of the Northeast quarter of Sectien
twenty-eight (28), Township seven (7) Souh,
Hange four (4) Easgt, except four (4) seres
deseribed as follows: Commeneing at the
Southwest ¢orner of the Northeest guarter of
Section 28, Township 7 Seuth of Renge 4 East,
run North 600 feet; thenes Eagh 200 feet, thsnee
South 600 feet, thence West 300 feet, (¢ the
Place of begimnings '

And the proceeds to apply as speeified in the s8id deed.

E' ' : Williem 7J, H. Goetz
‘ Christine E. Goetz.

?Beab@ & Hall,
Attorneys for Vendersg, .
=f ' . l’gg"‘ét *

- L o
Af?kw*xévz‘<¢é?
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EXHIBIT "C™. 7
- March 7, 1925,
Mr. George Hélk, Mayor,

Foley, Ala,

Dear Sir:

Irun&erstand that the town authorities propose to con-
struct a sewer on a publie street in the town of Foley with the
outlet into a ereek neaf my resideﬁce and in close proximity to
my pr@perty'aﬁa which ereek flows through my properiy., i under«
étand further, that the town proposes o let the sewer eﬁ@ty into
this ereek without any provision being made %o keep the foul sewer
water from eonteminating the waters of the ereek snd overflow uy
lands and polluting the air with foul odors and making sn exbtremely
unsanitary condition all in the irmediate proximity to my dwelling
and on my lands. This is a special injury %o me and I now give
notiece in =zdvance ﬁhat 1f any nulsance ereated-by'the-town,authori~
ties in the consiruction of this sewer by whieh I suffer injury,
that I will get out an injunetion to put a stop to the nuisanes.

I em mot giving this notice to interfer with the publiec
welfare 1éws of the town, 5ut in order tc protect myself against a
threatened nuisance and to let you know in advance, tha@ T will
seek for my protection the stfong arm of the Law, |

I trust that the town will see £it to so construet its
sewer sys%em as to aveid Fhe eonditlons that are certain to cecur
if the plans entered upon; are carried out without modification or
change,

Yours very truly:



RELEASE OF MORTGAGHE.

’* | EANTBIT "D".
gSTATE OF ALABM&A ) )
‘SOUETY oF BALEWIH,) |

E KHOW ALL MEN BY TIESE PEESE&TS, That I, Nie Erump, the !
émortgégee in tha% eertaln.mertgage glven by Harguerlta Henry and

gharles A, Henry on March 23, 1928, for Twenty-five Hundred :Dollars,E

jand racarded in the office of the Judge of Probate af BalaW1n,caunty;

gﬂlabama,.on Lhe-zeth day of Mareh, 1928, in Reecord Book Mo, A2

iMbrtgages; Page 408, which conveyed the following described real

{esﬁate'in Baldwin County, Alabame, to=wit:

1
: _ Farm number 7, being the seuﬁhwest uwarter i
: (SW:) of the rortheast quarter (NEX) of Seo- -
P tion.28, Township 7 South, Range 4-Fast ex- E
6 cept 4 acres described as follows: Jommencing
i at the southwest corner of the northeast g
i guarter of said Section 28, run north 600 foet ’
i fhence east 300 feet, thence south 600 feet and ‘
) . thenee west 300 feet to the place of heginnings

“do hereby ackﬁowleage that said mortgage 18 paid and fully satlsfieé

and the same is hereby released and élscharge&,
Witness my bend and seal thls 4th day of February, 190@.

Niec Krumps

s'mfm OF ATABAMA, ) ) |
mm}m oF BALBWIN.) |

E
“ I, Lloyﬁ 4, Magney, a Notary public in and for sald esuatyi
and state ao hereby certify that Nie Xrump, ghose peme is signed to §
ltne foregoing release of moTrigage’ and who is known to me, 8. cknow-— !
iledgeé before me on this day that, being informed of the contents

‘of the gonveyance, ne executed the same voluntaerily on the day the |
isamﬁ bears date. , %

? IR WITNESS WHEREOY, I have hereunito set my hand and E
%offieial seal, this 4%h day of ﬁebruary, 1930 .

i
i

Lloyd A, Magney,
ﬁotary Publice i

(AFFIX SEAL) | | | |




¢, 4, EENRY, &T AL, IN THE CIRCUIT COURT OF
Complainants, :

v © BALDWIW COUNTY, ALABARA.

W. J. H. GUETZ, 87 &L,
Defendants.

oy P S B et T

IN BQUITY.

BRIEF OF UEFLWDANTS O MOTION TC DISSCLVE FOR WANT

0F JURISDICTION,. |

; The bill allieges ﬁh&t the Defendants sold to the Com-
plainants a certain tract of land;and in response o a question
of Complainant, C. 4. Henly, Defendant, . J. H. Goetz, stated
that a septic tank was the avutement to a bridge; that the sale
took place february &, 1927; that the Complainents paid five
thousand dollsrs and gave their notes for forty“seven hun&réd and
- Fifty dollars; that the Complajnants in Tay following were advised
of the true nature of the septiec tank; that Complainanis made no
investigation; that in August 1927 the septic tank became offensive;
that in Hovember, 1927, Goﬁplainants_notified Defendants of the
offensiveness of the sepilc taﬁk_an@ requested them to take The
property back and return their money with the cost of imyrovementé
and that theIDefendants refused; that.subéequent to that time they
paid interest on the indé&btedness and mortgaged the.property and

continued +to use and occupy the same and treat the property as



their own, they allege that by virtue of the alleged misrep;esenba—

tion they Were'daﬁaged and ssek fo cancel the éonﬁract and to re-
cover back the money paid, together with eertain_damages for im-
provements. Thé Defendants W. J. H. Goetz and Christine X, Goetz
are non-residents and personal service cannot be hand on them.

Defendants W. J. H. Goetz and Christine £, Goetz appear

speecially and move the Court to dismigs.the bill for want of jurisdietic

Defendants Beebe & Hell appear and move the dissolve the injunction
for want of eqguity in the bill,

Under the allegations of the bill it is clearly shown that

the Complainants have ratified the  contract and cannot now be heard

“on their petition to rescind, Thelr ratification consists in holding

the property and treating the same as their owan. After they ascer-
tained the true facts they treated the property as their own by
holding possesslon of the same and by making vayments thereon and
by mortgaging the proPerty. 3ee 90 Alabama, page Lb65-%; 113 Alabama,
page 467; 9 Al&bama,lp&ge 566; 125 Alabama, page 459; 173 Alabana,
page 267; 115 Alabama, page 418; 95 Alabama, pages 391-2,

The allegations df the bill also show that the facts were
open tc both the parties and that the Gomp;éinants, upon reasonable
inquiry, could have ascertained the true facts. Rescission cannot
be granted under said circumstances. 3ee 150 Alabama, page 82?;

66 Alabama, page 390.
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A bill against a non-regldsnt to subject lands to tle
debt of the Plaintiff not yet reduced to Judgment cannot be main-
tained wilithout personsl service or without bringing the propsriy

into court by the levy of an eguitable attachment. See cases d ted

-above, and also 11 ississinpi, page 641,

Under authority of the cases cilted above we respectfully

submit that tie Ccurd has not jurisdietion of the case made by the

DilL of compleint and that Defendents motion to dismiss the bill.
for went of jurisdiction should be sustained. | _

The Defendants Beebe & #Hall also respeeffully subuit that
their motion to diSsolve the Injunction for want of equity in the
bill should be granted. The bill is clearly without equity under
the cases cited above with reference %o resclssion. |

The bill is also without equity in that it shows that the
Complalnants have ratified the contract and could not now recover
g monetary judgment mor rescind the contract. Their act io treating

the properiy as their own in mortszging it and in paying a part of

‘the purchase monsy, namely, inierest, not only waived theix right

to reseind but ratified the coniracts, thereby barring them from an
actlon &% law or in equity, either to rescend or o TeCoVEr § Money
Judgnent for the alleged decelt. See 113 Alabanma, nvage 46%7; 19
#labama, page 252 (pages 258-9),

The Defendants Beebe & Hall have the right to be heard on



their motion to Gissolve the injunction, they being parties 10 the
proceeding and heving a material interecst in the proceedling, their
interests being to perform their contract with the Defendants We. Ja

H. Goeglz and fhristine B. Goetz to foreclose the morigage. Ses

Tnjunction Section 699, 32 Corpus Jurls, pages 408-9,
J P S

Respectfully submltted this 55’/ day of March, 1930.
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C. A. HENRY and MARGUERITA

HENRY, . |
I¥ FHE CGIRCUIT COURT oF
Complainants,,
BALDWIN COUNTY, ALABAMA
-8 - ’ t '
Til® TOWN OF FOLEY, 1 IN BQUITY,

Respondent,!

EBRIEF OF COMPLAINANTS ON MOTION T0 SET ASIDE SUBMISSION...

Under the facts in this case, it 1s admitted in the ans-
: o at the time the bill was filed,
wer and all through the evidence that/the Town of Poley was
creating a nuisance by its sewage belng deposited on the come
plalnant's land in the creek, and polluting the waters of the

creek all as alleged in the bill of complaint.
This being true, the complainant is entitled to an in-

Junctlion against this nulsance and pollutien.

In Thompson vs Behrmenn, 37 New- Jersey Eauity, 345, in

a Bhooting Gallery nmuisance case, the court being satiasfied
that when the blll was filed, the shooting in the renge was
2 nuisance, it was of such 2 character as to werrant the appli-

cavion to the court of Chancery. To guote further from this

"Since that kims 1t sppears that thers has been much
less annoyance, The defendant insists that thers is
none &% all. Perhaps the shooting car be 30 conduc-
ted as not to amnoy the neighbors, There iz a con-
fliet of testimony a8 to whether it 1s go conducted



now. bBeing satisfied that there was ground for

an injunction when the bill wss filed, it is my

duty, under the circumstances, to grant the writ.

The defendant has not stopped the shooting, hukb

18 now using & Bifle of a smaller calibes, Had

he ceaszed a%together there would heve bsen no

need of an injunction, btut he has not, and he may
again conduet the business in such & way as to be

a nulsence, if he does not do so now., The complain-
ants have & right to protection. There will, there-
fore, be an injunction restraining the defenéan% from
so using the shooting-gallery or rifle rangs, or pepr-
mitting 1t to be used, as in any way to snnoy the com-

plainants or their familles, or tenants ogcupyin .
their respective premises, ﬁy the noise of the shoot-

ing or the smoke therefrom,m

- The same principle was held in the case of Carlisle

vs. Cooper, 21 N. J. Equity, 576, in which 2 nuisance was

ereated by & milldam causing water to overflow complainsntta
1andsa The defendant claimed he had remedied the nuisance, but
there was svidence %o the contrary and thé court held Complaln-
ant entitled to the writ.

As throwing light on this guestion of sbatement pend-

ing suli see the case of Peck vs., Blder, 5 W, ¥. Sup, Ct., (3

Sandf) 126, vwhere it is held even vhere the nuisance 1s abated
'pending suit, the complainant may be entitled to a peppebual
injunction.

The voluntary abatement of a nuisaﬁce after action
commenced, does not prejudice the rights of e deligent plain-

tiff. Heather vs, Hearn {(Sup) 5 N. Y. Supp.,lBS: Sheaver vs
Hodgson, 3 Rawles 211. (Pa., Cass)

No one has a right to create a nuisance by a privy or
any devise or ascheme whereby the human exscrets is broﬁght ofm

fensively near the premises of another, "own of Vernon v




BEdgworth, 148 Ala., 490,
The injuries suffered by the compleainants as proved
by the uncontradicted evidence, show the right to an abste-

ment of the nuisance. Stouts ountain Coal & Coke Company ws

Tedder, 189 Ala., 637-642.
The pollution of the water in the creek on complainm-

erikls land 1s a nuisance and should be abated. Pratt Gon, Goal

vs Plerce, 12 Ala. App., 431.

It is ergued by the respondsnt thet it has abated the
nulsance. This srgument is refﬁteé by net only the svidence of
Complainant, but by that of respondent azg well,

The respondent admits it has a2 two sompértment asptic
tank there to retard the sewage and rid 2t of some of its im-
purities, It deoes not even claim that this rids the effluent
of all nor any great part of its impurities. Quoting from one
of the latest and most approved seientific works on the sub-

ject, "Preventive Medicine and Hygene", by Roselofi, we find:-

"RELATIVE BACTERIAL EFFICIENCY OF DIFFERENT PROCESSES. -

By way of recapitulation the following figures arel giyen
to:®¥how the relative sanitary effliciency of various pro-
cesses employed in sewage trsatment:

PERCENTAGE
PROGESS REMOVAL QF BACTERIA
COAYSE 8CPEeNB 4+ 2 « + « « o o s« o « o » 0O *o 5
fine screens s e e e e e s e s e s . lD to g8
G’I’it chambersa © 0+ e s 3 & 8 a2 » ¢ & - e« 410 o 25
Sedimentetion . . . . . . . . . . . . . 98 to 75

Septic sedimentation . . . . . . . . . 25 to U5

Chemical precipitation * e s v . s o« . 40 Bo 5@
Bontact beds seos s e s a s s .. s . BO o Ugp
Triekling filters L . . . 4 o o o « o . 90 to g5
Activated sludge process & o . o o4 4 . . o0 to 98

Intermittent sand filters .. 6% to o8



Broad irrigation « o « « » o o 4 4 4 ... 97 to 99
Disinfection of raw or settled segage .. 90 to 95
Disinfection of filter effluents . . . . 98 +o ©O

These [igures are mere approximations, but they serve

to show how some forms of treatmsnt, very desirable from
‘many points of view, have & low hygienic efficiency.
Jeptic treatment, for exampls, does not greatly reduce
the number of bacteria in sewage: in fact, if the period
of detention of the sewage In the tank is long the number
of bacteris in the &ffluent may be greate? than theose in
the rew sewage," Pagelll3. Therefore, eight proces-
ses of sewerage disposal better than Bespondentis.

I think these factg,figures and authorities establish
complainants case snd their right to a perpstual injunction.

If the courdis in doubt, I refer it to the case of Mertin Bulld-

ing Co, vs. Imperial Laundry Co, decided June 27th, 1929, by

the Supreme court of Alabama, in Manuseript, a certified copy
of the opinion beling hefawith enclesed with this brief. If the
court wishes more light on the subject, let it adopt the course
suggssted by Justlce Gardner in this above cited case, That

course is &tated ms foilows:

"In English v. Progress Elec. Co., this Court approved
the suggestion that in some cases 1t is well to direct

a reference ito sscertain if the evil wmplained of mey
be remedied by approved zoppliances or ssisntific alter-
atlions and that the reglster report thereon. We again
approve this method as most advantageous. The order of
reference to the reglister should provide a wide range

of investigation a2s to eny practlecal method for remedy-

ing the evil complained of, as it should not be confinéd
merely to those herein discussed,.

It results as our conelusion that the decree dismissing
the pill is error,. Lt is therefors reversed and bthe
gause remanded.”

Now, ag to compdrative inconvenisnce, this doctrine



only can be Invoked when there is 2 real necsasgity for invon-~
venlence on one or both of the parties. But where it 1s ap-
parent from the evidence that, 1f respondent would adopt
reassonably efficient means of sewage diéposal, no one would
sﬁffer, this doctrine does not apply.

It'is clear from the testimony of the witnesses for
both complainant and respondent, and from the %ery_nature of
this tank itself, that complainants are béing burdened with a
nuissnce created by the respondent. It is also clesr that thers
are many betfer methods of sewage dispdsal which respondent
could adopt, bubt which it is shown resolutely to refuse to a-
dopt. It is proved that the land on which the foul and pollu-
ted affluent flows is the land of complainants for which res-
vondent has pald nothing, a pure appropristion of complainant’s
property for which no compensation hag been made. This is not
right. Argue sll réépondents MEY , the injustice and hardship,
wholely unnecessary on complainant, remains. There ia a wey to
stop this and as it ié clear the respondent, has not sto@ped
1t, and does not intend to do so, this court is called on to
find a way to compel the thing to be done that ought.to be done,

If the submission is set aside, the court may have morve
evidence brought in. It it is not set aside. a reference Lo the
Register can be had to bring in a report es to the fachs of the
evil and the best way to remedy same, |

In conclusion, it is insisted:

FLRST: That on the sdmitted facts, notwithsﬁanding the



makeshift of septic tank, the nuisance_allaged in the bill
and*admitted in the answer, is ﬁhere 28 alleged, and.should

be abrted by a proper decrse nf.this court.,

SECOND: That 1f this court is in doubt about the extent of

the relief Lo be granted, let-a refarence té the Register be
ordered and the facts reported, with suggestlons a8 to approved
appllances and scientifie 93%eratlons that may rea dily remady

the evil complained of as held in Martin Building Co., va Im-

perial Laundry Co,., SUPTA,

This JULY 3%s% 1929,

SOLIGITGR'FGR"G&MPLAINANTS'

I hereby certify that I am this day mniling 2 copy
of this briefl to Lloyd A, Magney, Eaquirs, Solieitar for Res=-
pondent.

This JULY 31st, 1929,

SOLICITOR POR COUPLATNANTE.
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STATE OF ATABAMA.
 BAIDWIN COUNTY.
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;fﬂenry'an& Gharles A. Esﬁry, receipt whereof 1is hereby acknowledged, !

KNOW ALL MEN BY THESE PRESENIS: That for amd in consid-
erati@nlef the cancellation, release and disecharge of Marguerita
Henry and Charles A. Henry of any and all indebtedness desoribed
in, due under or seeureé_by”ﬁhat certain Veﬁﬁar?s Lien reserved

to ané b? William J. H. Goetz and Christine E. éeeti in,; by and

| under that certain Deed from William J, H. Goetz and Christine E.
ifGéetz to Marguerita Henry and Gharles'A; Henry, of éate February

'8, 1927, of record im the effice of the Judge of Probate of Bald~
| win County, Alebama, in Record Book Number 42 H.S., pages 249-50,

and conveying and eoverinog the property hereinafter described, to-

; gebher with the notes evideneing said indebtedness, and other good

{ and valunble consideration thils day cash in hand paid to Mﬁrgueritai

Eﬂthe gaid Marguerita Henry and €harles A. Henry, her husband, have

and by these presents do hereby GRANE, BARGAIN, SELL AND CONVEY

umbo the said Willism J. H. Goetz end Christine E. Goetz the fol-

| lowing desoribed lands situated in Baldwin Gounty, Alabama, bo-wit:)

Farm Number Seven (7}, being the Southwest guarter

of the Northeast quarter of Section Twenty-elght (28),
Tomnship Seven {7) Seoubth, Range Four (4} Bast, except
four (4]} acres described ss follows:- Commenecing at
the Southwest corner of the Northeast guarter of Sec-
tion 28, Township 7 South of Range 4 Fast, run Nonth
600 feet; thence, Bast 300 feel, thence, South 600
feet; thence, West 300 feet, to the place of beginming.

Intending to describe, cover and convey and the said
Varguerita Henry and Charles A. Henry do hereby convey
the same property as desecribed in and covered by the
Deed hersinsbove descrided. _
PO HAVE AND TO HOLD unto the said William J. H. Goetz
and Christine E. Goebz, bheir heirs and assigns, FOREVER. And
the said Marguerita Henry and Charles A. Henry do cevenant with
the said Williem J. H. Goetz and Christine E. Goetz that they are
geized in fee sim@le'ef the sbove described premises; that they
have the right to sell and convey the same; that the salid premises

are free from all encumbrences and that they will and their heirs,

(page éne)

£
i
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(_page ‘swa)

'executors and sdministrators shall forever warrant and defend the

'same to the said Willlam J. H. Goetz and Christine E. Goetz, their
éheirs and assigns, against the lawful claims of all persons whom-
Zéseever. | : | | {
; | YITRESS the hands and seals of the said Marguerita Henry |
§§and Gharles A. Henry, her husband, %his ) Zﬁ&ay of February; é
ilgﬁe. , R %
| SEAL |
|STATE OF ALABAUA.

| BALDWIN COUNIY.

S
I ( ;EQ( & MC/W& , a Netary Publie in and

‘Por said County in said State, hereby certify that Marguerita Henry
‘and Charles A. Henry, her husband, whose names are signed fto the ;
| foregoing instrument and who are kmown to me, aecknowledged before ¢
‘me on this day that, being informed of the contents of the instru-
.ment, they executed the same voluntarily on the day the sazme bears |
‘date. ' ' ' 5

! Given under my hand and Notarial Seal hereto affized by |
.me, this day of Februwary, 1930.

At o P Loenobll

| , . : Notery Public, Baldwin COunty,
{affix seal) State of Alabams.

|STATE OF ALABAMA.

 BAIDWIN COUNCY. | |
;, ‘ o , . 3
1, la i}}7;§¢24,14,géfbtxﬁf, a Notary Public

" for said County in seid State, hereby certify that on the ,tzn day
| of February, 1930, came before me the within named Marguerita Henry,
'known to me to be the wife of the within nemed Charles A. Henry, :
. who, being examined separate and apart from the husband toueching ;
‘her signature to the within instrument, acknowledged that she sign-
' ed the same of her own free will and aceord and without fear, con- :

i
i

 streints or threats on the part of the hushand. o i
@Given under my hand and Notarial Seal hereto affixed by
;me, this Qiﬁn day of February, 1930. .

: - - Nobary Public, BAlOWiln County,
| (affix seal) State of. Alabama.

{page two)



 VARGUERITA HENMRY 2nd
T THE CIRCUIT COURP-EQUITY STDE
SEATE OF ALARANA

BAIDWIN COUNIY.

P N R R

Vi

ETILLIALLa‘ E& GOELZ, CHRISTINE
(E. GOETZ, VW. C. BEEBE and ﬂ; Te
CHALL, 1nd1v1éuﬁll and as pari-
cners compoging tbe Timy of

‘Beebe & Hall,

H0.

it P, wwu T Vo o Nt

Respondents,

ETG Aﬂ?‘u‘”ﬁl?? OF THE STATR OF alﬁB;T', GREETING:~
i We command you bthat without delay you sxecute this ¥rit
aﬂﬁ due return thereof make to us how you have ex ecuted same on
éthe Pirest Monday in March, 1930,

‘ J WITNESS my hang ané seal as Hegister of the Clrcould
;Gourt; Equity-8ide, Baldwin ﬂd&nty; Al&b&ﬁ&; this Tebruary &ﬁgﬁfgé
?1959, |

Tegidter of the GLlrcuit Oourt, Bquity
Slde, Baldwin County, A labama.

St P S e i $ L R T o T ik i oy D o . T - OB, o W S B3 s BT, M o e TR

0 WILLIAM J. H. GOErZ, CIRISBTIIE B, GOELZ.and
W, C. BEZEBE and H. M. HA1L., individually
arnd as poariners composing the Tirm of
Besbe & Hall:

WHERBAS, Marguerita Henry and Charles A, Henry 4id on the
el

-

|«Z = day of Februsry, 1950, file their Bill of Compleint in the

fﬂircuit Court, Equiﬁg-Side,-of Baldwin County, Alabems, agsinst
| and '
‘William J. H. Goetz, Christine E. Goetz, /W. C. Beebe and H. M. Hall,

éin&ivi&aally and as partners composing the fimm of Beebe & Hall,
inraylnb among other things thet a srelimiﬁary or tamnarary Hrit of
:IﬂJumctxcn issue egeinst William J. H. Goetz, Gnrlutlﬁe #, Goetzand
?W; {. Beebe and M. l. Hall, individually and as partners composing |
ithe Pimm of Beebe & IMall, restraining and enjoining them and all
Ee? them from fereclosing or attempting to foreclose, causing to be
lforecloses or proceeding, dirsectly or inﬂirectly, with the exereiseg
nof any powers of sale contained in the Vendor's Lien to and in Tav-

{poge one) o



or of William J. H. Goetz and Christine E. Goetz in, by and mmder

- of record in the office of the Judge of Probate of Baldwin County,
Alavema, in Record Bock Number 42 M.3., pages E%QMBO; and covering
the Tollowing desoribed land situsbed in Beldwin County, Alabams,

s To=wit-

3 ing with reference %o the sald Vendor's Lien and in pending fore-~

. closure thereof;

Hon. Francis W. Here, Judge of said Gourt, on the day of the filing
Tfthereof; he 4id order thax upon Complalzants enbering inte Bond
§fwith sureties in ?hs sum Qf,‘ﬂzat,g‘,k_,*f:_b,ﬂi‘;, ?ﬁ;;;ﬁ,_,;;

Dollars (5 ASO = ), approved by the Register of this Court and

fiab;

{pzge two)

| that certain Deed from Williem J, M. Goetz and Christine E. Goetz

¥§ta Marguerita Henry and Chaxies A, Henry, of date February 4, 192?g5

Ferm Number Seven (7}, being the Southwest quarter
of the Northesst wuarber of Section tﬁenty»amﬂht
{28), Towmship seven (7) South, Range four (4; East,
except four {4) eeres deseribed as follows: Come
ﬂanclng at the Southwest corner of the Northeast
guarter of Section 28, Township 7 South of Range 4
Fast, run North 600 fTeet: theﬂce, Easﬁ 200 feet,
thence, South 600 feet, ﬁhaacs, Hest 300 Teet, to
the place of beginning; ”

ggand from dolng anything whatever to changs the statu quo now azista;

-

AND WHEREAS, on the said Bill being exhibited to the

AND WHERFAS, Bond has been given as required by said

THESE, THEREFORE, are to command and strictly enjoin vou

f:P&Yﬁﬁl% and conditioaed according to law, a ¥Yrit of Injanetion !

i issue out of sald Court according to the prayer of saild Bill:

i
’l

and each end-alil of you from *arec1031ng or attamptln% 0 ?Ofeclose,

ceusing to be foreclosed or pracee&;ng, directly or indirectlys

. Christine

s with the exerclse of any powers of sale contained in the Vendor's
' Lien to @nd in fawor of William J. H. Goetz and Christine E. Goetz

Cim by and under that certain Deed from William J. H, Goetz and

I, Goetz to Marguerita Fenry snd Cherlses 4. Henry, of :

;aate February 8, 1287, of record in the office of the Judge of
fgfrobaﬁé of Baldwin County, &Alabama, Iin Record Book Number 42 N.8.,
fpﬂ ges 249~50, and covering bthe following described land situsted

; in Baldwin Gounby, Alabsma, to-witz-~

(pogo w0l



{page three)

Fearm Mumber Seven (7)), bpeing the Scouthwest guarter
of the Hortheast guazrter of ;zec;'t;lon twennymea.ght
{(28), Township seven {7) South, Renge Tour {4]) Fest,
ez.aept four (4) =mcres described as follows: Com~
mencing at the “outh#est gorner of the Hortheast
guarter of Section 28, Towmmship 7 South of Renge 4
Hast, Tun North 600 feet; thence, Bast 300 feel;
thence, South 6Q0 Teeh, thanceg West 300 feet, gral
the place of beginning; ,

and from doing anything whatever to change the statu quo now axisi}-—%
ing with reference to the sald Vendor's Lisn end in pending fore- |
closure thereof, until further orders from this Court; eand this
¥rit of Injunchion you will Gémply with and obey under penalliy.

Issusd this Febiusry 2 -j y 1930.

P ]
=4 *

Az Regigter of *he Gircuit Oourt,
Hquity Side, Baldwin County, Alabans.

{page bthree)



STATE OF ALABAMA,

oyttt s M

BAIDWIN COUNTY.

MARGUERITA HENRY and CHARLES
4. HENRY, '

Complainants, IN THE CIRCUIT COURT OF
Ve BAILDWIN COUNTY, ALADANMEA
WILLIAM J. H, GOETZ, CHRISTINE IN CHANCERY.
GOETZ, W. C. BEEBE and H. M. : ‘
HALL, individusally and as o. 873.

partners coumposing the firm of
Beebe and Hall,
Respondents .

L St Sl Nz P8 Mg Wt i T Rhmnt K Wi i N i

The_Respenﬁents, William J. H. Goetz and Christine Gﬂetz;
by their solicitors, Beebe & Hall, request the oral exemiration of
the following named witnssses, on behalf of the respondents, Vviz.:

William J. H. Goetz

Christine Goeiz
said witnesses reside in the County of Orange, State of California.

@illiém T. White, & Notary Public of 319 Eall of Records,
Bante Ans, Galifarni&,.is éaggested as & suiteble person %o be &p=-
pointed Commissioner to take the oral deposition of sald witnesses

on such oral examination.

[

Solieitors for Respondents.




.

|
E i
i
: !
. MARGUERITA HENRY and CHARLES ) : J
. A. HENRY; ) IN THE CIRCUIT COURT-EQUITY SIDE.
: Complainants, ) B i
} ST AR OF ALABAMA .

: VS, 1 |

| ) BAIDWIN COUNIY.

" WILLIAM J. H. GORETZ and ) S

. CERISTINE B. GOFTZ, and ) NO. 873.

| individwally end as partners )

! composing the Tirm of Beebe )

! & Hall, )

: Respondents. )

| residents of the State of‘ﬁiaﬁama, residing at Orsamge, in the State

%Ehereby'are required to enswer or demur to said Bill before the

- /77 aay of warch, 1930; it is further,

| plaint in this eause, said Bill of Complaint being sworn to, that

" of Californmis, and that said defendants and each of them are over

. the age of itwenty-one years; it is,therefore,

| Christine E. Goetz.and esch of them be and they and each of them

QRDER OF FUBLICAT ICHN A8 TO NON-RESIDENR DEFENDANTS.

Tt being shown and made to appear by the Bill of Com~

the defendants, William J. H. Goetz end Christine E. Goetzsare non~ |

ORDERED that the defendants, ¥Willlam J. H. Goetz and

CEDERED thet this Order of Publication be published in |

The Baldwin Times, a newspaper published at Bay Minette, Alabama, |
_;prinﬁe& in the Engliah lenguage and of general circulation in Bald-

:éwin County, Alabema, the County where published, once a wesk for ;
? four consecutive weeks, thet a copy of this Order be pesté& up atb g
the door of the Court House of Baldwin County, Alsbams, end that
i ahothéf capy thereof be sent by m&il_to eaclh of sadd defendants %
% addressed to Qrange; salifoﬁmia; which copieé shall be ?osﬁad u§ L

i Order.

and sent by mail within twenty (20} days from the making of this

IE‘@ITEESS WHERBOF, the said T. W. Bieheraﬁnhereuﬁto sets;

his hand as Register amd affixes the Seal of said Court, on this

the 10th day of February, 1930.

Thr s ?

Selicitor fer Complaimants. Begister., -




- MARGUERTTA HENRY and

CIRCUTIT COURT -EISUTIY SIDE

]
CHARLES A. HENRY, { IN THE
Complainants, % STATE OF ALABANA
TS % BAIDWIN COUNTY.
CWILLIAY J. E. GOHETZ, CHRISTIUE ) 0.
- B. GOETZ, W. C. BEEBE and H. IL.) T
! Ly individuelly and as parte)
ners composing the fimm of )
. Beebe & Hall, )
Respondents. )
KIWOW ALL MEN DY THESH EEJSLNT : That we, Marguerita

Henry and Charles A. Henry, as Princiyals, and the undersigned as

i )
&

Sureties; are held snd firmly bound unto W. Richerson, Regilster
- of the Cirecult Court, Equity Zide, of Baldwin County, Sitabte of

Alsbema, and his successors in office, in the sum of::iépne/7

- ,é&'/?;/f'ea’/ 74{74?9 2 pollars (w/%»f' o == }, for the
payment of which fo'the said Register, or his successor&,'we bind
ourselves, au::*. end each of our executors and a c'L inis treﬁﬁ:@rs;_ joint-;;

ly and severally, firm?y by th@se presents. |
Sealed with our seals and dated this the gﬁﬁif day of
Rebruary, 1930C.
WHEREAS, the above bound Principals have filed their
- Bill of Complaint in fhe gaid Cireuit Court, Touity Side, of Balg-

win County, Llabama, and tave obtained thereon an Order for the is~

suance of an Injuncbion from the Hon. Francis W. Hare, Judge, to

and
restrain and enjoin William J. B. Goetz, Christine ¥X. Goetz,/W. C.

Beebe and H. M. Hell, individoelly and as paritners composing the

firm of Beebe & Hall, from foreclosing or attempting to foreclose,

sausing to be foreclosed or proceeding, directly or indirectly,
with the exercise of any powers of sale contained in the Vendor!s
E.

Lien to and in favor of ﬁilliam.g; Zoetz and Christine B. Goeln

under that cerisin Desd from William J.

in, by and H, Goetz and
Christine B. Goetz to Marguevita Hemry and Charles A, Henry, of

am
e
L4

date February 8, 192?, of record in the office of the Judge of

Prabate of Baldwin County, Alabama, in Record Book FHumber 42 N,S..

pages 248«~50, and covering the following described land situated

b

(page one)



{page two)

s

in Baldwin County, Alahams, to~wibts~

Farm Mumber Seven {7}, being the Southwest quarter i
of the Woriheast cuarter of Section twenty-elght
(23}, Township seven (7) South, Range four (4} East,
xeept four (4) scres described ss Tollows: Com~ ]
neneing at the Southwest corner of the Northeast ?
gquarter of Hecltion 28, Townshin 7 South of Range 4
Tast, run North 600 feet; thence, Hast 300 feet, ?
thence, South 600 feeh, thence, West 300 feel, to- ‘
the place of begimring;

- and from doing anything whatever to change the statu quo now exist-
ing with reference to the said Vendor's Lien and in pending fore~
elosure thersof;

WOW, THEREFORE, THE CONDITICN OF TES ABOVE GBLIGMEIOﬁ =

ki

. SUCQH: That if the said sbove bound Prinecipals, their heirs, execu~
tors oradiinistretors, or any of them, shall vpay 6r - cause to be
paid all damages which any person may sustein by the suing out of

>

said Injunetlion, 1T the same ig dissolved by the asaid Circult

g

Gourt Zguity Side on the Bill filed by the saild above bound Prin-
cipals, then the obligation to be voild, otherwise To remaln Iin
full force end effect.

WITHESS our hands and seals on the day and year Tirsi

. above written.

STAT, |

SEAL

ﬁEAL_j

d%ﬁ

aken dﬂ@ approyed this
Tehruery (4 ~<f; 1930,

:5§?97V2ﬁ2~1,/L4»LA~*5"fK-

* Hegister. |

(page two} 3




POWER OF ATTORNEY.

STATE OF ATABAMA, )

County of Baldwin. )

KNOW ALL KBY BY 9HESH PBESEETS, that I, Nie Xrump, of .
éaié county and S'ﬁ'a't‘e,. do -hereby make, constitute and appoint Lloyd
As Magney, of Foley, Baldwin County, Alabame, my agent snd attorney
in fact for the purpose of meking and execuling, in my neme and
- 8tead any amd.all bends; indemnity or other security for Charles
F Heniy and Marguerita Henry in the action wherein they sre plain-
tiffs and Willism J. H. Goetz/gg 3%f§§§ant. And X do hereby ac-~
knowledge mysslf to be. bound by any such bond, indemnity or secur=
ity a8 nay be executed by my said attorney, hereby ratifyling any
and all ascts by him parformed. . _

1N WITNESS WEERECOPF I have hereunto set my hand and geal

this 4th day of February, 1920.

iz

9}

TATE OF ALABANA, )

e S/
. /N7

County of Baldwin., )

I, déé;/4;;£g-4< NP ; a notary publie in
and for $aid'ceunty and state do hereby certify that Nie Kramp,
whose na&e i1s signed 0 the foregoing power of attorney and who
is known fo me, acknowledged befors me on this day that; being
informed of the contents of the said yowér of attorney, he signed
and executed the same véluntarily on the déy th; é%%éﬂbears.date;

GLVEN under my hand and oificialseal this 4th day of

february, 1980. . T

Hé%arj.?gbiic. s ,,;:?

Wy Commissian Fynlres Sant. 49, 1958

H
.
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o

the presence of the alleged septic Tank isg the cauvse cof complaline-

ants! damages, but for aught that appears in s=id bill of complaint
the alleged demages are the proximate result of the improper Tunc-

ticning of the said septic tarnk snd sewsr system.

SIVENTE:
For aught thati appears in the said bIll of complaint the

presence 0F said septic tank and sewer syster as alleged does not
advewsely affect the valus and use of said property for the purposzes
for which the complainants slleged the same was purchased by them.
AIGHTH:

For that the said complaint alleges that complainants
spent large sums of money im improving said property and claim dam-
ages therefor, but dees nct allege when the sald improvements were
made, nor the charscter of the same, nor the cost thereofl, nor that
the said improvements are damuged by virtus of the ssia septic tank
and sever system.

NITTH:
For that sald complaint alleges that the complainunts
tendered to ¥, €. Beebe and H. M. Hall, as eopartners'compos;ng the
irm of Beebe & Hall, possession of sald premises and a reconveyunce
to ®illiam J. H. Goetz and Christine E. Goetz of the saild property,
with the demsnd that the vendor's lien be aé&e@liea and the notes
evidsncing the debt thereby secﬁrad be deliversed up, the monsy re-
aid and your complainanis'! dumuges pald, but does not allege that

the said T. €. Beebe and H., M., Hall were authorized by the sald com-

@
o

plainants to receive the same and to surrender up and canecel the
g2id vendor's lien znd the notes thereby secured, nor fto pay com—
plainsnts® damnges, nor dees 1t allege that the comple inants "demand-

6@ any sum certain as damages.

i
[

bi1: shows on 1t9 face that this Couxt
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i

MARGUERITA HENRY and CHARLES

A. HENRY, Complainants,
Vs,

|

WILLIAM J. H. GOETZ ET AL.,
Respondents .

e g i+ i et e

I THE GIRCUIT COURT OF
BALDWIN COUNTY, AIABAME.,
IN CHANCERY.
NO. 873.

APPLICATION FOR ORAL
EXAMINATION OF WIT=-
NESSES FOR RESPONDENTS,

Filed January £, 1935.

j%??’ééﬂ ngf
i

o /.
Regls taT. #2ohr



MARGUERITA HERRY & CHARLES

IH‘THE CIBGUIT GOURT OF

. A. HENRY,
- #875
COMPLAINARTS IN CHANCERY
va ORDER

WILLIAM J. H. GORTZ, BT AL,
'~ RESPONDENTS
This cause coming on to be heard on the Motion of the

)
{
)
(
)
{
)
(
)
(
)
{
)
(

Respondentes %o dismies theaBill of Complaint for want of jorig-
dietior and the Plea of Respondents, was submitied to the Ganrt-
and the Court being fully advised in the premises finds that
thére_is no merit in seid Motion and Plea and that said Motion
and Pilea should be denied.

It is , therefore, ordered that the Motion and Plea of
_3espgn@enﬁé_he and thelsame_hereby areg denied, over-ruled and
dismissed end that Respondents be and they hereby are sllowed siz-
ty (60) days from this date in which to answer to the Bill of Com-
prlaini. ‘

Dated this 26th day of August, 1932.

7 A

Jndge .



IN THE CIRCUIT COURD OF

emin e AR b g i

W, s
a3
. 11 CHR N ARy

e MECORDED
P
AN

MARGUERITA HENRY AND CHARLES
A. HENRY,

: _ COMPTA INANTS

! < 3 L
! R TP - AN
i
|!-

. .
‘: -

[P "

i

I | ! WILLIAM J. H. GOETZ, ET AL,
L 3 ~©,  RESPONDENTS . ... .

R " 4 N

AL S5

. ”

ORDER

Lloyd A+ Megney
Attorney for Complain-
ants.

»




¢. 4. HENRY, ET AL
. COMPIAINANTS

5_131@33 CIRGUIT GOURT OF

e _
W. J. H. GOETZ, ET AL,
| "ﬁEEENﬂAH@s
BRIEF OF COMPLAINANTS ON MOTION TO DISMISS FOR WANT OF JURISDICTION.

g B, Nt N il BT i W

The metian.ef the Defendants t@ dismiss the Bill for went of
Jurisdiction and the b;ief submitied in support of said motion,
rroceed mpon the theory that the allegations af the Bill &iselase;
a oase in which the Court wounld not be jastified in a&ere&ing a
recigion of the contrect becaﬁse, the averments of the Bill dis-
clese that the Complainants continued in the occupaney of the
. property and treated the property 2s their own and so have lost
the right of recisien whieh would have been available to them,
under the fascts, if promptly exercised.

There is no guestion but that the anthorities cited by Dew
fendents establish the law to the effect that one who is enﬁitleﬂ
t0 sue for a racision of his contract baeénsa of fraud in indue-
ing him fo enter into sueh ceniract, must pfece&a promptly upon
diséevarj of the fiaad and if he fmils so to de, without goocdex-
euse, the right of recision will be lest. This is a general rule
of law and there is no dispesition on the part of Gemplainants to
questien it.

But there are exeeptiens to this gemeral rule of law and De-
fendants apparently have over-looked the aliegatigns of Paragréph
17 of the Bill which clearly bring thie case within ome of the
generaly récegnised'axeeptiens to the rule reguiring prompt aétion
to rescind & contract. |

The qxeeption te the rule is well established by ﬁhe author-
ities. The law is stated by Corpus Juris as follows:

(#230) E. EXOUSES POR DELAY - 1. IN GENERAL.
ILapse of time will net b ar relief where eir-
cumstances exist whieh excuse the deday and
render it inequitable to interpose the bar.

There is no absolute rule &8 teo what consti-
tutes an excuse for an apparently aunreasonable

Y R P

P



delay. It depends on the clreumstances of the
particular case and rests in the sound dis-
cretion of the Chancellor, snd the conelugien -
rgached by him will not ordinarily be disturbed
on appesal. Great/libversliity is allewed in ex~
cuging delay where actual fraud is charged than
in other cases. ¥ 21 €, J. Page 237.

n(#239) B. NEGOTIATIONS FOR SETTIEMENT.

Delay will be excased when octasioned by efferts
$0 ebtain 8 settlement or setisfaction withount
litigation. " 21 €. J. Page 243.

"(#240) 6. DELAY INDUCED BY DEFEND ANT. a. IN
GENERAL. i o L : .

A delay is excusaeble where it was induced by the
adverse party; he cannci take advantage of & de-
lay which he himself has caused or to which he
has ecentributed, espeecially whers aectual hindrance
hag been caused by his fraud or concealment, so
where FPlaintiff's delsy has taken place in pur-
sunance of an agreement with Pefendant that the
later will net take advantage of it, or under such
circumstances &8 to show an aceqguiescence therein
by Defendant, no laches can be imputed o Plain-
tiff for his failure sooner to commence the suit.”
2l 8. J. Page 243. ' ;

"{Section 241) b. RECOGNITION OF PLAINTIFE'S RIGHT.
The continued recognition of aeknowledgment by De-
- fendant of Plaintiff's right ls generally suff-
icient to account for delay in instituting suit
- to enforce it. Delays will thus be excused when
oceagioned, net only by Defendant's promises to de
aquity, or by setusl payments, but alse by Defend-
ant's sllence or other conduct indieating acguiescenece
- in Plaintiff's right . " 21 Corpas Juris. Pages
242 and 244. . .

"The Supremeé: - Court of Alabamsa iz committed to thisg
rule. '

"The right %o recision may be lost by failure to
manifest an eleetion o disaffirm the contract with-
in a reasonable time. Whai constitutes & reasonable
time must be determined from the circamsteances of
the case." Postar vs. Gressett, 29 Ala. 393,

Unéue and unnecessary delay in exercising the power
of reecision is regarded ss evidence of an election
to treat the sale as valid, but is dependent for
its weight upon existing circumstances. Acéording
to the averments of the bill, the Complainants

had neither notice nor knowledge o¢f the vendor's
want of title until May 11888 and made the offar

to reseind November 21, 1888. Complainants were
gstrangers and residendEsof the State of Georgis,
and in the meantime yellow fever was prevalant in -
Dacatur, Under these eircumstances we cannet say
that the delay was safficlent to amount to acgnies-
cence in the sale." Orendorff, et al vg TPallmsen,
et al. 90 Ala 441 7 So 82l.

Certainly the'avaxmeﬁts ef this pill whish, for the purpeses
of this mobtion must be itaken &s true, do not disclose any intention
on the pert of the Cempleinants in this case teo affirm that cen-

tract or to glve ap: or waive any of thelr rights against the



Defendants by resson of fraud which had been perpetuated upon them
and the test is, asccording %o the decisions, whether or not the
delay in filing the suit manifests an election on the mrt ¢f the
Complainants to treat the centraet as valid, The faet is apparent
that se long as the Town of Feley's septie tank remsined in op-
eration immediately sdjacent to the property imvolved, Complain-
ants refused 1o accept the property and at all timss were_loak—
ing to the Defendants to make good to them for the fraudulent
iepres&n%atiOﬂs of faet upon whieh Complainents had réliea. Haw%
gver, in the evant that the injunetion suit against the Town of
Poley could be won by Cemplainantis and the removal of the sentic
tank compelled, then the EQmplainants would be Willing'to ratify -
the contract and go on with it and it was at the Defendant's ra-
quest that they prosecnted the suit against the Town snd relied
upon Defendant's promises that in the event the suit was lost
the Defendant's would then adjast the metter. And it was &t De-
fandant's raq@est that they remained in possession of the Prop=-
arty and did not then imwediately sue for a ﬁecisien'ef the gon-
tract and in consideration of their doing so the Defendant’s ex-
tended the time of payment of the next installment of the ﬁur~
chase price until the suit against the Town could be dstermined.
In anether expression of the ruils in sﬁeh cases by the

Supreme: Court of Alabama we find the following language:

"Phe relief appropriate te be afferded by the

Gourts is by enforeing recision of the cen-

tract of sale and cancelletion of the deed.

The right to resecind may be waived by the

- partises in whem it:resides, whether he be the

one originally injured, or hig sucecessor in

interest; and such walver may be implied from

condaet lneonsistent with an iantentleon to

exercise it,. ineluding seguiemcence in the

transaction for an unreascnsble length ef

time. Howle vs Land Company 956 Ala. 389. 11

So 1B. T.ockwood va Fitts 90 Ala. 150 7 So 467.

Butmere delay in these steps to &v:0id the

deed may be s0 explained as to show 1t was

not in ascqguiescence. What will be considered

a reasonable time for moving to disaffirm may

dapend on the situstion and condition of the

parties, and the cireumstances of the partic-

ular case. Orendorff vs Talimen. 90 Ala. 441
7 S0 821 18 Bne. P1L & Prac. 826.



"The bill avers, in substance, that the deed

it agsails was ocbtained from Complaimantts
ancestrass, while her mind was unsound, at
abont one-fourth the valme of the land it con~-
veyed and by means of the purchaged influenece

of the one in whom she was accustomed to re-
pose trust and confidence; that thereafter she
continned to decline fo & state of tetal in-
senity lasting until her death. Taken as ture
ag they must be on demurrer, these averments
show & right lay in the grantor to have the sale
aveided and they furthermore rebut all presump-~
tion that willing aequiescence was the cause of
her failure to assertthat right. Smbject=z of
such infirmity merit protectionm from Courts of
Equity, so far, at least, as %o be relisved from
such presumptions, and the imputstion of laghes
&g well, ™ :

"Gomplainants themselves waited before filing
this Dill about two years and eight months after
the desath of their ancestress. But it is averred
that sinee then they have continnously agserted
their rights in the lands, by demsnds on Defeni-
ant, and that he made promises %o ray for their
claims, on whieh they relied, and were so caused
Lo pestpome legal proceedings. Delay so indnced
by Defendant cannet fairly be attributed %o
acquiegseencein his holding ner can it be account~
ed laches." Walling & Thomas, 133 Ala. 426, 31 Be
982. : .

Under these authorities the averments of Earagraph 17 ef
Complainant®s bill are amply suffielsnt to éxcuse Complainants
for the ﬁeléy\betwe@n the time of their original sontract with
the Pefendants and the time of filing their suit for recissien.
Trus that time is from Pebruary 1, 1927 to February 5, 1930,
approximately three years but the bill discloses that it was im-
possible for the Complainants to rescind after the contraect was
made and after they discovered the fraud until Novembaer 1937
for in the meantime the Defendants wers trévellimg in Burope.
Immediately upen thair return Cemplainanis notified Defendants
éf their dissatisfaction but at Defendapts'’s requnest Complainants.
want ahesad with the nsgetiations'than pending with the Town of
Foley and when those negotiations were fruttless Ffiled their

snit agalnst the Town ef Foley as agreed with the Defendants
and prosecuted that suit to a final decree which wes net enter~
| ed antil Aagust 29, 1929. Immediately unpen the terminastion of the
suit Compleinants notifisd the Defendents by mail, &g the Defend-
ants wers then, &s now, residing in Californis and the necassary

correspondence until the Defendants finally refused



to adjust the matter as they had promised, took up the balance of
the time antil the suit was fllsés
Inasmuch as this delay was eccasioned net only with the con-

sent of the Defendants but at their @xprass regquest &nd &8 the

of the Defendants that if the septic tank waere net remeved that

~then the Defendants wounld &dg&sﬁ the mattar with them, caertainly
it cannet be said that they have at any time, by thelr actions
in dealing with the property sineas they acquired it, evidenced
‘any intention to ratify the coﬁtr&ct they were induced to enter
~into by the fraudulent mierepresentatieas of the Defendants.

This being #rus, the case ig one:. in which, if the aver-
ments of the bill are preved; the Court not only could but should
- decree & recision and in sueh 8 casg the service on the De-
fendants shown by this racord,denstﬁggﬁrteservi@é by registered
mell is all that is necessary %o give the eeart‘juriséietien.

The Complainants eontend that the metion of the Defendants
te dismiss the bill fer want of jurisdiction should be over-

ruled by the Court.

Respactfully submitta&

Selicitor for Cemplainants

I hereby cartify that & eaﬁy'af this briaf was gerved on

Baeegbe & Hall, Solicitors for Dafendants, this 22nd day of Mereh,

1922.

Solicitor for Complainanta.



MARGUERITA HENRY and CHARLES
A, HENBY, /

IN THE CIRCUIT COURT CF.

Complainanits, ' '
BALDWIN COUNTY, ALABAMA.
vs

W, ¢, BEEBE and H. M. HALL,
individually and-as partners
compoging the firm of BEEDE
& HALL, BT AL, '

IN EBQUITY.

Defendants.

T¢ CHARLES A. HENWY and MARGUERITA HENRY, Compleinants,
snd NORBORNE STONE, attorney for Complainante, in the above styled
cauvge:

Notice is héféby given that motion will be made before
the Hon. ¥. W. Here, Judge of said Circuit Court on the 284h. day
of fFebruary, 1950; to dissolve the injunction issuéd in the above
styled cause against W. C. Beelbe and H., M. Hall, individually and as
partners composing the firm of Beebe & Hall, enjoining and restrain-
ing them frdm foreclosing or attempiing to foreclose or causing to
be foreclosed, or proceeding directly or indireetly with the exercise
of the powers of sale contained in the vendor's lien to and in favor
of William J. H. Goetz end Christine H. Goetz, in, by end under that
certaein deed from William J. H. Goetz and Christine E. Goetz to
Merguerita Henry and Charles 4. Henry of datve February 8, 1987, of
record in the office of the Judge of Probate of Baldwin County,
Alabama, in Record Book 42NS, pages 249-50, for want of equity in the

pill of complaint upon which said injunctlon was lssued.

7 (e Ly
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MARGUERITA HENRY and CHARLES
A, HENRY, '

TN THE CGIRCUIT CGOURT OF

Gomplainanis, ' _
BALDWIN COUNTY, ALABAMA.
s

W, @, BEEBRE and H, M. HALL,

indivicdually and as pariners
gomposing the firm of BEEBE

& HALL, ET AL,

IN BQUITY.

e, o I b B B S ST e

Defenﬁanﬁs,

Comes ¥. C. Beebe and Ii. M. Hall, individually and as
partners composing the firm of Beebe & Hall, Defendants in the above
styled cause, and moves the Court Lo dissolve the injunction hereto-

fore issued in the aforesail cause on the l@ day offﬁiiikt4k )

1930, enjoining end restraining them from foreclosging ox attemp%;gg

to Foreclose or causing to be forecloged, or procseding directly ox

" indirectly with the exsrciss of the powers of* sale contained in the
vendor's lien to and in favor of Willianm J. H. Goetz and Christine %.
goetz, in, by and under that certain deed from Williem J. H. Goetz
and Christine #. Goetz to Marguerite Henry end Charles A, Henry of
date Februsry 8, 1927, of record in the office of the Judge of Probate
of Baldwin County, Alabema, in Record Book 42N, pages 3%9-5@, and

for grounds of sueh dissolution of the said injunction assigned that:

The bill of complaint upon which said -injunction was

Ak el
/’12/7’777\ 7W

igsued is without equiity. .
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FPUBLISHED EVERY THURSDAY

PUBLISHED IN THE LAND OF THE GOLDEN SATSUMA

SUBSCRIPTION $2.00 PERYEARIN ADVANCE
ADVERTISING RATES GIVEN ON APPLICATION

R. 8. VAIL
ERITOR AMD FPROFRIETOR

Bay MINETTE, ALA.

Whtirs s~asspef #20H | ALFIDAVIT OF PUBLICATION
-TINE E. GOETZ, And W, €. 'BEEBE{ :
;And H.-M. HALL individually'and as{| STATE OF ALABAMA,
' partners composing the firmy of :Beebe| pATDWIN COUN
8;{ Hall. Respondents. ;. ! ,
AN THE CIRCUIT COL‘RT—EQUITY ; -
qmu . L ' . M

STATE OF ALABAMA," ,
3ALDWIN COUNTY. ’

It being shown and made to appear |

oy the Eill of Complaint in this causs, | .

. gald Bill of Complaint heing sworn_to, Minette,, Baldwin County, Alabama; that ¥he notice hereto attached of ... _

, “that the ~deéfendants, Willlam J. I ) .

' Gioetz and Christine E. Goetz, are B W

\ résidents of the State of -Alabama.! & W/ -
— 14

& o ad g
i
|
1

béing duly sworn, deposes and saye that he is

the PUBLISHER of THE BALDWIN TIMES, a Weekly Newspaper published at Bay

residing at Orange, in the, State cf
' California, and that said defendants
:and each of them are over the age of |
twemj-one years; it is therefore

CORDERED  that  the defendants, | .

Wlllia.m J. H. Goetz and Christine E | ._W % W/ &/ éﬂ% M_ W

nGcetz & £h of them be and, thes. - ; o -

- ¥os TEng” s of*them “Heraby are. requzred‘ ﬂ ’ I 7

itor answer o ‘demur to said Bill béfore!
‘the 17th~ day of Nar\.h 1830; it 1s fur- .

[ thér, —_
: ORDERED thaﬂ.: thls Order of Puk-

i lieation be published in The Baldwin
Txmes, % newspaper - published 'af  Bay
JMmette Alabama printed in the Eng-
lish language and of general ecircula-

- tion in Baldwin County, Alabama, .the |

' County. where published, once a weelk | Was published in said Newspaper f@r-% congecutive weeks in the following
| for four consecutive woeks, tbat 4 copy !

. sald defendants addreéssed to Orange,; V /
;' California, which copies shali be post ﬁon C:7L ,(/Z//W 9’0 / 9 3@ Vol. ¢/ No. Q:J -
Fed up and.sent by mail within twenty | S V Vs

il /?‘% .. Vol. %/ No. %
T‘ mw \KYITT\TF‘cS WHE‘%EOF the said
} 'T. CWL Rxchersor- hcleunto sets hle'

_,¢f this Order be posted up at the door | '
Hous? of Baldwin Coun-! ‘
| ‘of the Court .
'ity, Alebama, and that another .co; 'y\ i / ) -
! thereof Dbz sent by mail to each of '/ - /q - Vol. No.
-(20)  davs from the makxng‘ of LhLl
'Ord-nr : o eraesl /
AVt ¢ /9 2y 1 % /N o
“Date 01 IOt PariTowolon 7 Vol. .. o

Subsecribed and sworn to before the undersigned this e 7 ...... — day of ‘

W 1”329 ' Publither.

a&fﬂf
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SUMMON’S GRIGINAL : Lo . \ ) i Mfoore Printiﬁgf-(:o.,Bs{ymimtte,q;a.

The State of Alabama,

Baldwm County

E‘ f Clrcult Court of Baldwm County, In Eqmty

TO’ Any Shenff of the State of Alabama--GREETING

WE CO’VIMAND YOU, That you summon —¥+E-Beebe HJ"JI Hal'f ‘
1nﬁ1v1&ua11y and as partners GGIEPosing the Tirm of Beebe &’] }131?

o Baldwin - |
O,ff'-‘ e ; County, to be and appear before the Judge of the Clrcult Court
of Ba,ldwm (Jaunty, exercising Chancery _]urxsdlctlon, within thirty days after the service of Sum-

*nans and there to answer, plead or demur, without oath, to 3 Rill of Complaint lately exhibited by

_iyfawgﬁra?w te Henry and {’Ihﬁrles };.E{enzﬂv‘. _

“against said _ Te
the Firm tbf Beebe & Hall st al

and further to do and perform what said Judge shall order and direbt in that behalf, And this the
said Defendant shall in no wise omit, under penalty, ete,  And we further command that you return

‘ thls writ with your endorsement thereon, to cur said Court immediately upon the executlon ‘thereof.
WITNESS, T. W. chherson Register of said Circuit Court, this_. &Th day of

Fehnapy __ 193 J

N. B. —Any party defendant i is entltled to a copy of the b111 upon applieation to the Reglster




W /4'7&7 %M Qf&f/@@

SUMMONS ORIGiNAL , Lo . . : ; oo : Moore Prinﬁ!ﬁlgico.. Bay Mii:ixette, A:is.

The State of Alabama,%: i A

Baldwm County Circuit COUTF of Baldwm County, In EQUItY

{

To Auy Sheuﬁ" of the Staue of A]abama—-GREETING

WE COMMAND YOU, That you summon -

iﬂ G@@tz, L G.raﬁge Celifornia,

ojf-'? SENES T Count’y, to be and appear before the Judge of the Circuit Court
of ledwm bnunty, exercising Chancery Jurisdiction, within thirty days after the service of Sum-
nfmns and there to aI]SWEI', plead or demur, without oath, to a B1I1 of Complamt lately exhibited by

Merguerits Henrv and Charies A, ﬂen:r:v.

- Goetz ot al.;

against said .

and further to do and perform what said J udge shall order and direct in that behalf . And this the
said Defendant shall in no wise omit, under penalty, etc. And we further command that you return

| this writ with your endorsement thereon, to our said Court immediately upon the execution thereof.
WITNESS T. W. Rlcherson Register of said Circuit Court, this Gth : day of

Febuary 1930 557**\
. . %AMM Reg1s ter_ |

N. B. —Any party defendant is entitled to a copy of the b111 upon appl:catlon to the Register.
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_Circmt Court of Baldwm County |

!n Equity : ]

No.
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o . *:‘-
William J.lI.Goetz and |

N1 7E R BN L5+ PR
. Orange,Californias

amnvn S R dememe i m e pmibe ———

Sohc:tor for COmplamant

Récf)r:;ied in" Vol ;g‘_:Ps-‘;ge I

THE STATE OF ALABAMA
BALDWIN COUNTY

Received in d‘ffi'c_e this @

day of .- 5 19—

Sherif%.

i
1

Executed thié S : | da};r of

19,

by leaving a copy of the Within'SummoIis vi;ith '

i

DefendanT.

Fg‘

Sherl

By.

'.:'3* N

Deputy Sherx

e

S R |



Lé. - S:ﬂ' }v"-*i ;’;‘_ . WQ }
SERVI! [ON: S — % : THE STATE OF ALABAMA,
Flrcmt Court -of Baldwm County . . - BALDWIN COUNTY

| - In Equlty i ;
i1l : : 1
ST : Rececived in office this 613}_3 :
_No.—— i day of . Febuary 1930
- SUMMONS C

m{ar&;uerl'ﬁg rie;my aﬂd

H
Vs |
............. Wall .Q.B aab L= ;.bs J‘il t.}-‘li-?-.;l.-.l—,.:. 1_1_16-1

land oo n*""e"tn.ﬂ?“% r-rmmnc\'u

R RARE.OF Beebe & Hell e“t @l, By

‘Noxr %:aome 3 Lcmo .

ldualily

s the . i

Sohcltor for Complamart

Recérded in Vol, "**“"——u Paige

..:-..-.)“.—rr: 2. o

Sheriff. L

o T

Executed this: | . Aday fiif
| k¥
191

]

' by leavmg a COpy of the within Summons Wltb

Defendant. ;

Sheriff, ‘»

Deputy Sheriff.
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TN THE CIRCUIT COURT OF
BALDWIN COUNTY, ATABAMA
I CHANCERY

MARGUERITA HENRY & CHARLES
A. HENRY, _

COMPLAINANTS,

Vs DECREE ON DEMURRER.

WILLIAM J. H., GOEIZ, ET AL,

m\-../,«-.,v,—-‘\v,,-.._\.,/,—\v

RESPONDENTS

This cause coming on to be heard on the demurrers of Bespondents
to the Bill of Complaint, was submitted to the Court and upon con-
sideration thereof the Court finds:-

That there is no merit in.the séid‘demgrrers and that the same
should be, and they hereby are; o%e;~ruled and that the Respondents
bé and they hereby are allowedrthirty (30) days within Which to plesd
to the Bill of Complaint. H

Dated this é{f?E;} of Msrch, 1933.

P 7V Hans)

Judge,

P ——
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N THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.
IN CHANCERY.

Marguerita Henry and
Charles A. Henry,

Complainants,

~7 8- BRIEF OF RESPONDENT.

The Town of Foley, &
manicipal cerporation,

Reépandent.

While & first reading of the testimo&& in this caae.will give
the impression thaf thére‘is_anirreeenéilabla conflict as to.tﬁevtrue
facts, mueh if not all of this apparent confliet can be reconciled and
" made to dicsappear if we keep in mind the itwo facte which sre made clesr-
ly to appear, viz: that for some time after ithe septic tank was built
 and the use of 1t begun by the town, it did not function properly, but

that repairs and alterstions were made in August, 1928, éince which
time it has performed (better according to complainant's witnesseé)
perfectly, aceording to defendant’s witnesses.

From the time of complainants’ first complaint about the tank,
it is evidant from the record that the Town was eonstantly trylng to find
out Why the tank did not funetlon a8 it should, but it was not until it
was empbied and cleaned out go that they counld get-aewn into it and meas-
ure it from the insids, %h&t the three engineers employed bj the Town tol
find out what was wreng {Dr. Robert Macy, R. J. Gfeenwoed and Winston E.
Wheat), were able to discover the‘defeet. %ﬁis Waé, that the contractor
in building the tank had failed by 141 ineches to seﬁ it.deep enough into
the ground so that tha iﬁlet and outlét Bewers were 1ewer.down in the
tank than they should have been and this had fhe effect of rendering in-
operative the baffle walls ané partitlcns of the tank, utteriy destroy—
ing its powar to fanetlon as 1ntended. It was & matter difficalt to
discover, which would account for the apparent delay, but once discover-
ed it was prouptly wemedied, with an effect which is eleafly disclqsad
by the testimony of the witnesses for both sides. -

While alﬁost’all of complainanta's ftestimony is with reference
to conditions béfofe-the repairg and alterations; they all concede a aif-
farenee sinee; for instance, Mrs; denry, one of the complainants says on
direct sxamination:

"We have not been able %o smell at the house the fould odors

-from the tank and ereesk durln§ the cold weather, since about
November, but we could smell It when we went down close to the

ereak.”
-1-



And on cross-exanination:

"The smells kept getting worse and worse right along
antil last Hovember, bnt since thsn we have not been
able to smell anything at the house.”

A. Hs Mueller testified for cemplainants:

€ . Hr. ¥oaeller, are you familiar with the work
done on this septic tank in the latter part of
August and sarly part of Beptember of this year
ander the directions of Engineers R. J. Greenwood
of Poley, and Winston E. Wheat of Pensacols, Flor-

ida?
A No, sir.
Q Tha teetimony you have given then, except for

what you saw there this morning-~that is, toilet

raper in the stream-1is basged upon the econdition

of the sewer and septic tank before the repsirs

of Angust and September, 1928. Is thet correct?

A Except that yes sir.
{That paper having the appearance of toilet paper was d1scovered in
the 3tream on several occasions, both below the tank where it mlght
have been deposited by the discharge from the tank, and above the
tank where it conld not possidbly have been if it came out of the tank,
is undisputed in the testimony.)

Charles Olsen testified for complainants on direct examination:

"I perceived odors today (December 12, 1928) from that

sawage bat It was not as bad today as it was when I

left there last September. I cannot explain the dif-

ference.” '

‘Julius Valentina, for complainants, direct examination;

I am the same witness who was éxamined here in

December. I went down to see the tank again to-

day (Pebruary 13, 1929.) On account of flood con-

ditions it is not as offensive down there today as

it was when I was there before. The condition of

the water was lesg filthy today, that is, the water

from the tank, than it was before. The water flow-

ing from the tank does not make the creek look as bad

88 it did when I was there before."

Thewe Wwitnesses, and in faet, all of complaingnt's witnesses,
describe conditions before the repairs and alterations wers made, which
cannot be justified, but the Wholé tenor and effect of the testimony
is that & decided change for the better has been made, snd when we con-
sider the testimony of the Defendant, the faect that all of its witnesses ”
have made their examinations and based their testimony on conditions as
they found them after the repairs, and that but very little of complain-~
ant’'s ftestimony is since the repairs, the preponderance of the evidence
is g0 strong as to be over-whelming, that since these alterations and
repairs have been made, the tank is fuﬁctioniﬁg perfectly.

Thirty-nine {39} separsate examinations and inspections are
e
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related by Defendant's witnesses and not one of them 61801036& anything
offensive about this‘tank, its discharge, or the waters or banks of the
Straam.

It must be corceded that for & time, even safter the repairs,
the stream wasg polluted by the contents of the tank which were emptied
intg i1t when the tank ﬁas clesned so that the repairs could be made,
énd while the record does not definitely disclese it, it must be true
that it took some eonsi@erable time for all this to be carried away;
but every ons of the 39 inspections by Defendant's witnesSes,.made after
December 19, 1928, disclose the faet that there was, in ths affluent
from.the tank and in the waters of the stream and on the bushes along
the stresm, sbsolutely nothing which counld hava been discharged from the
septic tank, except & little paper‘which wag found both above and below
the tank, and so, obviously, did not come from i%.

For was any offensive odor diselosed by any of these critical

.examinations, although several of the witnesseg had their heads right
in the 15 inch discharge pipe, and all of them were close enough to the
discharge to touch it. Only a careful reading of all the testimony can
disclose the many and varied tests made by these witnesses; bat they all
agree that there was no offensive odor perceptible at the tank or the
creek.- |

Both ﬁhe County Health Officer of Baldwin County (Dr. J. A.
Norris,) and the Assistant State Sanitary Engineer of the State of Ala-
bama (Mr. H. G. Wenke) testify that this particaular tank is now per-
forming setisfactorily the funetidns of & septic tank, and it is un-
disputed that this is the customary method of sewage disposal by small
towns such a8 Foley, and that only one public disposal system in the
whole state Of.Alabama, large or small, carries the purification of its
sewage further then the‘septic tank method.

Pruoe, any septic tank will, at times, emit some odor but "It
would only be under rare cireméstances and an anusual combination of
circumstances that there could be an offensive ocdor from a properly
fonetioning septic tank discernible as much as 800 faeat away from itV
Kr. ilenke tells ag {without dispute) and Henry's hoase is 835 feef from
this tank according to-his own testircony (Page 8). It is also trne that
the water discharged from a spptic tank is $o some degree pollnted, not
absolutely pure from either a chemical or bacterio;ogical gtandpoint,
but these are disadvantages incident %o modern civilization whieh do

3



not justify the abolishment of & modern, efficient,

tem to prévent.

sanitary sewer sys-

"Ags before stated one of the most important objects of
municipal government is the preservation of the public
health; and science has demonstrated that nothing con-
tribuates more to secnre the end than a sanitary systam
of sewerage and water closets cormected therewithess...
There are times when the public health is the ohgect of
raranoant concern, and the law wigely lodges in munici-
pal ‘bodiss dlscretlsn and power sdequate to such emar-

98!10188-.

Spear vs. Ward, 199 Ala., 105, 74 So. 27.

The Supreme Court of the United States agrees: In California

Reduction Co. vs. Sanitary Reduction Works, 199 U. 3. 306, 50 L. ed. 204,

26 Suﬁ. Ct. Rep. 100, Justice Harlan says:

"This coart has said that 'the possession and enjoy-
ment of all rights are sabject to such reasonable
conditions as may ve deemed by the governing aunthor-
ities of the country essential to the safety, health,
peaceg, good order, and morals of the communityesses.
Every intendment i1s to Pe made ln favor of the law-
fulness of the excercise of municipal power making
ragulations t0 promote the public health and safety.”

BEFORE GRANTING AN INJUNCTION THE COURT SHOULD COMPARE

THE INJURY TC THE

COMPLAINANTS, AND ALSO TO THE PUBLIC, TO ACCRUE FROWM GRANTING OR REFUSING

THE INJUNCTION FRAYED FOR.

"The peculisr equities of this case, however, auth-
orize a modification of the injunction, such as will
do exact justice to both partiss litigant. the pro-
cgeding is one in restraint of a public work of great
nutility,~the construction of & railroad,-thus presant-
ing & case in which injunctions are granted with great
gantion. Delay in the construction of the work may
operate very oppresivley against the defendant, as
wgll as resultin great injury to the public. Courts
vary often, insuch cases, balance the guestioncf dam-
ages to one party, and that of benefit to the other,
resulting from the maintainence of the injunction oxn
the one hand, and its dissolution on the other, and
refuse to take any section which will cause great in-
jury to the one party, and probably be of serious
detriment at the same time to the public, without

corresponding advantage to the other party."”

C. & W. Ry. Co. vs. Witherow, 82 Ala. 190, 3So. 23.

"Gounsel have pressed the proposition that mere con-
venience in the use of its property by the company,
does not entitle it to pour down upon the appellee's
land, and into the stream on his land, the debris
from the washers serected by it, and we think the con-
tention is reasonable. But it 18 not every case of
nuisance or continuing trespass which a coart of
eguity will restrain by injunction. In determingng
this guestion, the court should weigh the injury
that may accrue to the one party or the other, and
also to the public, by granting or refusing the in-
junetion. Weod vs. Sutceliffe, 2 Sim (N.S.) 163;
Railroad Co. vs. Railroad Co. 75 Ala. 275; Rail-
road Co. vs. Witherow, 82 Ala. 190, 3So. 25; 1
High Inj. #598; pavis vs. Sowell,77 Ala. 262; Torrey
vs. Rallroad, 18 N.J. Bg. 293; MeBride vs. Sayre,

5 So. 791.

: "The gourt will take notice of the fact that
1n-thg gevefOPGment of the mineral interests in
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this state, recently made, very largse sums of money
have been invested, The utilization of these ores,
which must be washed before using, necessitates, in
some measare, the placing of sediment where it may
flow into streams which constitute the natural draih-
aga of the section where the ore banks are situated.
This mgst cause a deposit of sediment onm the lands
below; and while this invasion of the rights of the
riparian owner may produce injary, entitling him to
redress, the great public interests and benefits to
flow from the conversion of these ores into pig metal
should not be lost sight of. As said by the vica~
chancellor, in Wood vs. Suteliffe, suprs, "Whensver
a court of eguity is asked for an injunction in casss
of such nature &g this, {a bill to enjoin the pollu-
tion of & stream), it must have regard, not only to
the dry, strict rights of the plaintiff, but also

t0 the surrounding circumsiances.'™™

Clifton Irem Co. vs. Dye, 86 Ala. 468, 6 So. 192.

"While this sectlon of the city is exclusively resi-
dential in the general sense, yet on Highland avenus,
within a few blocks of this location, there a nnm-
ber of apartment houses, and occupants owning cars
are without place of storage, thus necessitating
their remaining in the street; that in the propsed
garage repalirs to cars are not contemplated, but
only service with gas, oil, ecleaning, and washing
the cars and matters of that character; that the
public at large will be greatly benefitfed appears
clear, and the demand for such & business is great.
"Eyxxhaxsextiedwrwiw In our opinion a case is
presented where the public benefit so preponderates
over whatever ineonvenience may be. occeasioned com-
plainants, that injanctive process should not be
granted as against an anticipated nuisance. We
think the motion to dissolve the injunction should
heve been sustained.

Xevins vs. Mc@-avoclc,%f! Ala.ié, 106 So0. 597.

See also,Standard Chemical Co. vs, Fairecloth, 200
Ala. 657, 77 So. 3l.

If the court will make the comparison suggested by these
eXpressions by the Supreme Court of &labéma, in this case, the fol-
lowing state of affairs must appear: "It would be only under rare

circumstances and &n unusual combination of circumstances that there

conld be an offensive odor from a properly functioning septic tank.
as muach as 800 feat'away from it." (Testimcuy of H. G. Menke, P. 44)
Henry's houée is 835 feet from this tenk. (Testimony C. 4. Henry, T 8.)
| The pollution of Wolf Creek is only such a8 is permissible
under the law of Alabama, as will appear from thé authorities‘citad
later herein.
: _ ‘ bill
On the other hand to grant the prayer of complainant’'s/to
perpetually enjoin the Town of Foley from countinuing its septic tank,
would work & tremendouns hardship on the public as reprssented by-the

citizens of that town. There are only two ways in which such a regquire-

ment could be met; the first, to abandon the sanitary sewer system and

Y
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go back te the old system of individual, out-door privies; the other,
as suggested by lir. Roach's cross-exsminetion of Wr. F. M. Blair, to
constiruct & 15 inch iile, pipa—line 1480 feet across complainant's land,
but this would deposit the unchanged effluent ffom the tank on the land
of the Foleys who would have Jjust as much right‘te compel another re-

moval a8 would Henry. If such a line were constructed 0 carry the
lands

@fflaeqt across the road from the #oley/ it would strike the lands of
irs. Gfaen and Mr. Dreis, and would have to be pipéd 2,000 feat further
to get off from Dreis' land, who, of course, would have the same right

to insist on its removal from his land as would Henry. And the next

land owner would have the same right, and so on . But even this much
pipe line would cost, accérding to the testimony of Hr. Blair which is
undisocuted, $4,375.00 at the rate of $L.25 per foot, andsuch an expen-
diture is ntterly impossible to the defendant, according to the teéti-
money of &ts Mayor, C. W. Green, and s¢ Woﬁld leave'only the other altar~

native of abandoning the sewer system altogether.

There is no comparison between the injury to the publiec if this in-

junction be granted, and the injury to complainants if it be refused,
‘ is now
and even assuming that there kas-beexn some violation of complainants’

legal rights (which we deny), this certainly is not a case where an
injunction is a matter of right.

"The remedy sought is prentive and incidental~
1y compensatory. an injunciion for such purpose
is not a matter of absolute right; but if, as
has been saidy it rests in judicial discretion,
tha excarciss of such diseretion is not without
limitations, and is to be guided by the setiled
prineiples on which interference by the courd,
“in such cages, depends. In considering whether
or not an injunction should be granted regard
must be had, on the one hand, to the right of
evary person to use hisg own property as his
taste, desires, and interest may dictate; and,
on the other, to the right of his neighbors to
the comfortable and ahmolested enjoyment of
thelir property. o one shouldbe restrained as

- to the use of his property, unless such use of-
fends the legal rights of another. There are
certainly instances of private nuisances for
which an action on the case can be maintained,
yet insufficient to justify interference by
injunction. This extraordinary and transcen~
dent power shoald he excercised only when im-
peratively necessary to prevent a multiplicity
of suits, or irreparable injury, or ceontinuocus
of constantly recurring grievances, when, from
thelr irreparable nature, continuasnce, or fre-
quent repititions, the legal remedies are in-
adequate to afford full redress. While 1t is
not essential the the injury should be sirietly
continuous, 1t muast neot be only occasional or
accidental. Rouse vs,. Hartin, 75 Ala. 510."

English et al. vs. Frogress ©Wlectric Light &
Hotor Co., 95 Ala.259, 10 So. 134.

(.



"By the settled rule in this state 2 case must be proved
which establishes the necessity of & preventive remedy, -
& case within that class of cases of irreparable or con-
tinuous injury which can be adeguately redressed only by
injunetion. An in all cases where the right is donbtful,
&nd the excercise of the power would interfere with, in-
dugtries promotive of public utility, it becomes the duty
of the court to abstain from interfering. In such cases
the proof should be clear and convineing and the power
*shonld bs cautiously and sparingly exeercised.'! Ray vs.
Luecss, 10 Ala. 63, House vs. Martin, 75 4ls,., BLO.V

English et al. vs Progress Electriec Light & Hotor Co., supra.



- NO LEGAL RIGHTS OF THE COMPLAINANTS ARP® BRING VICLATED BY THE M&IH;
- TAINENCE OF THIS SEPTIC TANK IN ITS FPRESENT CONDITION.

. While this argament'thqs far, has procesded upon the
theory that even though this tank as at presaent operated, does in
some measure or degreq violate complainants® legsl rights and is
to that extent & private nuisanee, still no case i% disclosed which
would jastify an injanction, we do not for one moment admit that
any of complainants' legal rights are being violated. In fact, it
is contended that ander the law of Alabama as applied to the evi-
dence hersin, the oyposifé ig conelusively established and that
this tank does not in any degree violate any of complainants!' legal
rights. | |

Two things are complsined of: the firsi, an offensive
odor, the Second, pollution of the wataers of Wélf Creek on com-
Plainants' land by deposit of filth thersein.

Therse is no odor. The testimony is overwhelming that
no offensive odor is discernible even right at the ﬁank and that
it almost impossible that any odor shonld ever reach the house of
complainants. | |

In Jones vs. Adler, 183 ala. 435, 62 So. 777, the Sapreme
court has said:

SYLLABUS: "4 smell disagreeable to ordinafy

persons but not hurtful to health, is not such

& physical annoyance as makes the use of the

property producing it a "nuisance", unless the
amnoyance or discomfort caused thereby is of
such a degree or extent as to materially in-

terfere with the ordinary comfort of home ex-
istence.”

OFINION: "The annoyance or discomfort cansed
nust be of 'such degree or extent as to mater-
ially interfere with the erdinary comfort of
home existence'. English va. Progress Electrie
Light & Motor Co., 95 ala. 259, 10 So. 134;
Adler & Co. vs Praitt, 169 Ala. 213, 53 So.
215, 32 LBA (NS) 1889; Murkeson vs. Adlsr,

b9 So. BG5.M :

"While it is not essential that the injury
should be strictly continuous, it mast not be
only ocecasional or accidental. Rouse vs. Lar-
tin, 75 Ala. B1O." :

English et al. vs. Progress Blectric Light &
Hotor Co., sapra.
T ri)a.q_f. "1'[‘1/
Fot one single witness for complainants testifies to a

state of faet which would Justify an injunction on account of the

&lleged odors, under these rules. Indeed, Mrs. Henry herself,

-



"The mere fact, if you believe it is & fact from the evi-
dence, that odors from the septic tank can be detected

at times from plaintiff's residence, woald not entitle
plaintifif to recover damages.”™ {Instruction numbsr %
tazen from statement of the case.)

"There was ne error in giving charge seven at the request
of the defendants. Every odor, or the occasional detec- .
tion of same, is not, as & matter of law, & nuaisance."

.
I

Murkeson vs. adler, 178 Ala. 622, 59 So. 505.



says that since last fall, about November, they have besn unable
:fo smell any odor at the house, and that agrees exactly with the
testimony qf,defendaﬂt's witnesses who, in 39 separate inspections
and examinations, were unable to discover any offensive odor as far
as 10 feet away from the ftank. Since the rvepairs to the tank, and
after a time safficient to let the matter taken from the tank dur-
ing the repairs be carried away, there has been no odor according
tc the great weight of the testimony, and the only expertsen sep-
tlc tanks whose testimanylappears in the fecoré {engineers J. XH.
Carson, 7inston E. heat and H. G. Henke) all agres that so long

a8 the ftank continues to operate a8 1t now is, there can be no odor
discernible at complainaﬁts‘ house, exceept, possibly, "under rare
circumstances and sn mnusual combination of eircamstanée%“, aeeord-
ing to the testimony of Mr. Menke. This will not meet therraqaireﬂ
mente that a smell, t0 be a nuisance, must be of such®legree or ex-
tent as to materially interfere with the ordinery comforts of home
existence“;‘or_"must not be only oceasional or accidental.™

Complainants' prewof, as to odors, will not sustain the
relief prayed for.

THERE IS NO UELAWFUE POLLUTION OF COWPLAINANTS' LAND, OR WATER.

The water which is dischsrged from this septic tank, is
according to the great welght of the evidence, colorless and odor-
less. There is some diversity of opinion among the witnesses as
to whether or not i% is pure encugh to driﬁk, ase for washing
clothes, or watering stock. There is no real evidence as to whether
it 18 or is not fit for these various uses, a8 no critical examin-
ation has ever been made to determine its degree of purity and ndne
of the witnesses know any more about it than they can see and smell,
and all of them are somewhat prejﬁdiced because of their knowledge
of where it comes from, and are influenced as one of the witnesses
expresses it, by "lmaginative ideas." The burden of proof as to
pollintion, of course, is upon Complainanta. Beyond the fact that
the water comes from & septic tank, and in times gone by has been
visibly pollﬁtad, they have not attempted to go. We do not believs
that they have sustained the burden of proving that degree of poi-
lotion which is necessary, under the law of Alabama, to be action-
able;

"The fest 1s whether the water was s¢ pelluted as to nn-
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reasonably, injuricusly, unjuslty or materially affect
its ordinary and extraordinary use by the lower pro-
prietor, and if it is so polluted as to unreasonably, i
injuriously or materislly affect its ordinary and ex-
traordinary use by its lower proprietor the party pol-
Luting the stream is liable to the lower owner so af-
fected.®

American Tar Products Co. ve Jones, 17 Ala. App. 481,
86 So. 113, ' -

See alse Jones vs. T.C.I. & R. CO., 202 Ala, 382, 80
SO- 464: . ’

"It is certainly true that owing to the wants, if not

the necessitieis of the present age,-of agriculture, of
manafacture, of commerce, of inventien and of the arts
and sciences,-some changes must be tolerated in the chan-.
nels in which water naturaly flows, and in its adapta-
tion to benaficial uses. Reasonable diminution of its
guantity, in gratifying and meeting customary wants, has
always been permitted. BSo, its temporary detention for
manufecturing purposes, followed by its release in in-
creased volume, is & necegsary conseqguenceof its utili-
zation ag & propelling ferece. HNor must we shut our eyes
to the tendency - the inevitabla tendeney - of these and
other uses in which the water is an indispensdble ele-
ment, to detract somewhat frem its normal purity, These
modifications of individual rights must be submitted to
in order that the greater good of the public be econservad
and promoted. 3But there is a Amkyxiw limit fto this duty
to yield, to this claim and right to expect and demand.
The water course must not be diverted from its channel,
or so diminished in volume, or so corrupted and polluted
as practically to destroy or greatly to impair 1its value
to the lower riparian owner. "Sic atsre tuo" in such con-
dition is enjoined alike by social obligation and by law.
It is difficult if not impossible, to declare & rule in
language so0 clear and precise as that it can be applied
with certainty to every case that may arise.”

T.C.I.% BR. C0. vs. Hamilton, 100 Ala. 252, 14 Se. 16&7.
Granting, for the sake of argument, that there is in this
water some degree of pollution, just how much the evidence does not
disclose, the complainants have failed lamentably to prove, as the
law reguires they muast, such 2 degree of pollutioﬁ in this water

at this time "4g practically to desiroy or greatly to impalr its

value™ %o them. -

IT IS THE CONDITION AT THE TIME OF HEARING THAT DETERMINES WHETHER
CE NOT A THING IS A NUIBARCE.

In @ollins vs. L. & N. RBy. Co., 176 Ala. 174, BH7 Bo. 833,

/ it is said:
£ .
SYLLABUS: YA Dill to abate a nuisance created by privies
at & railroad station was properly dismissed with costs

sgainst the defendants, where it appeared that adeguate

closets had been provided after bringing of the suit and
that plaintiff's damages were merely nominal.”

OPINION: "Conceding, s8 the better conrse, that the de-

fendant‘s;clcsets,%nd pipes, as originally constracted,

wWere & nuisance, it apbesirs that pending a final decree
v .



in these cases, the defendants have arranged for the
flusking of these closets as often ag they ars used by

. eonnecting them with a standpipe nearby. Bulke, in his
testimony, concedes that the odor is not as bad as form-
erly, while Collins, who has been at his place of busi-
ness in the storehouse steadily since these bills were
filed, testifies that he has not smelled any odor since
that time. The testimony of ¢ther witnesses makes if
reasonably clear that, so long as these closets are prop-
grly cared for there will be no occasion for complaint
on their account, If they should be used hersafter so
&3 %o become & nuisance, complainants will have thelir
ramaedy &t law or in squity."™ ' :

"Phough the testimony of the witnesses on the part of
complainant may be somewhat exaggerated by supersensi-~.
tiveness and an excited imagination, it may be conceded
that their evidence strongly tends to show material an-
noyance. and inconvenience caused by the smoke, sceot,
noige and vibrations during the administration of Caw-
thorn, and even for a time after the defendant purchased
and operated the plant. The evidence, however, shows
that defendant has made slterations and improvements,
especially as to the escape of steam, which have greatly
diminished the evils complained of. A®S an establishment
of public utility in a eity, the rule is that its law-
ful usge will not be perpetually enjoined, when, by the
application of sciantific appliances, such zlterations

in the machinery may be made as will remedy the evils.

In such case the ecourt will go no further than to reguire
sueh appliances to be initroduced, and in some cases will
direct & refereance to ascertain if the evils can be thus
remedied. Green vs. Lake, B4 Miss. 540, 1 High Inj. #7878
On the same principle the court will not make the injunc-
tion psrpestual when such appliances have been used, even
during the pendency of the suit, and the desired rasults
gffected. The real and important question is, does the
manrier in which defendant operates the planit, since the
alterations and improvements were made, interfere with
the comfortable use and enjoyment of their residence by
complainants to such extent as to create & nuisance which,
when the locallty and the circumstances are considered,
it becomes the daty of the court to enjoin?"

English et al. vs. Progress Electric ﬂiéht & Motor Co., supra.
Complainants in their brief, quote =®everal times and at

great length from the Connecticut casse of lorgan vs. Danbary, 67 Conn.
484, 35 Atl. 499, & very old case, whieh is anthority, in Connecticut,
for the proposition that it is aciionable for a municipality to pollute
g stream by discharging sewage into a stream which flows through com-
plainantis land, bat there is no disposition to dispuate this proposition,
beyond insisting on the qualifications to it laid down by the Supreme
court of Alabama in the cases of American Tar Products Co. v8 Jones,
supre; Jones ve B. Co I. & R..Go., sapra,'anle;e.I. & R. Co. vs Ham-
ilton, Supra, te the effact that to be acyionable the degree of pollu~
“tion must be such "as practically to destroy or greatly to impair its
value®. These cases are the settled law of Alabams, whether the rule
they énnouﬁcea be enforced elsewhare or not and Compleinsnts must bring

thier csse within the protection afforded ﬁy them to be entitled to ra-

Lief from this gourt. ~10~-



Complainants attempt to argue away and exﬁlain the wealth
of testimeny produced by Respondent as to the condition of the tank and
Wolf Creek during the months of Decembey, January and February imme-
diately preceeaing the submission of this case, by claiming'that while
the testimony ie true {since they cannot well dispute the testimony of
s0 many reputable Witnésses) it ig true only because the weather was
gold at the times the examinations were made and there was much more
water in the ereek at this tima of year than is generally true. To
meet the second proposition first, tha‘récoré is entireiy silent as to
tha smount of water carried at any time by Wolf Creek and the argument
is wholly outsgdide the record,; but it is within the judieial kmowledge
of the Court that the reinfall in Baldwin County is practicelly the |
same for every month of the year, approximately 5 inches, and that there
ig nothing to justify the assumption that there is more water in this
Greek during these three months than any othsr three that might be se-
lecteds It is true, of course, that the greater the volume of water
flowing in a stream, the greater the smount of pellution can be dis- _
charged into it without materially affecting the water; that is & mere
matter of dilution, but Mr. Menke testified "The stream I ssw there,-
Wolf Creek, is one large enéagh to take cara'of the discharge of & sep-
tic tank of that size, that is the flow there today was large eﬁoagh,
although of course, 1 40 not know what it is all the year round.” Bdt
there is no evidence in the record that it was larger.that day, Februﬂry
1st, than at any other time, and the fact is, of course, that it is of
approximately the same size at all times, larger, of course, immediately
after 8 rain.

Complainant's other proposition, that there was no odor either
at the tank or at any place along the stream only because the westher
was cold, is not born out Ey the record. While it is true that some of
the axaminations related by Respondent's witnesses were made on cold
daye, it is alse true that ofthers were made on warm days and covering
as they do, & peried of almost three monthe, with thifﬁy—nina separ&té
examinations during thﬁt time, it seems a trifle far-fetched, to say the
least, o0 assume that there mé& be an odor at some other time even if
there was none on any of these occasions. While it is probably true,
‘that & thing whieh smells bad will smell‘worse in warm weather than in

cold ¢ ig also indisputably true that that which has no bad odor will
_l]_.. ’



their own witnesses which does indeed, establish & declded diminu-
tion, but it is evdident that they entirely ignore the testimony of
respondsnt’s witnessés all of whom testify to an’ entire removal of
and total aﬁsenae of, any offensive conditions at all, bui when they
gay that their "diminaﬁian“ is "menifestly due not %o anyihing dons

"~ by respondent" ﬁecaase notﬁing Eas been done to the ftank since Dea.
19, 1928, it is difficult to understand'jast what they do have in'
mind to warrant them in such s belief. OF course nothing more was
done %o fhs tank sfter the repairs erdered by Wheat and m&de‘by Blsir
and his men in August, 1928, because nothing was left that needed to
‘be done. Those alterations and repairs made of this tank one which
f&ﬁetiona perfectly acecording te ali of tha testimony about it since
the repairs and alberations were made and there has baen no oceasion
for respondent to do anything morea to it. Jﬁst how this establishes
that even tha *dimination™ which complasinants eoncede, is not due to
the &fforts of resyendantlié bayond my comprehension. This "diminn-
tion™ whieh they concede, but which is, as the evidence makes certain,
such & decided diminution as to be & total and permanent abatement of
the offensive conditions of which they eomplain, is due of course, 1o
the efforts which respondent haé eonétantly made wver sinee the first
complaint was received and which culminated in the alterations and re-
pairs of Aagust, 1928,

But, they say, Wheat who ordered the alterations did not in-
gpact the work done by Blair and so we 40 not know that the proper re-
paire and alterations were ma@a, Eacaase, althoagh Blair testifies that
they were "Blair was not an engineer." But he was and is s construc-
tioﬁ and céﬂerets foreman of 25 years experience, has built s nomber
of septic tanks, is famiiiar with the theory on which they are based
" and has more practical knowledge about them than any Witness fer com~
pleinants, all sccording to undisputed testimony, snd he testifies
fully and unequivocally that the repairs and alterations were made as
ordered and no one disputes his testimony in any particular, and that
they were made, and properly made, is evidenced by the way in which the
tank is now performing its functions.

Complainants quote their witness A. H. ilueller to the ef-
feet that this &s & two compartment tank that can never sterilize the

Bewage. How Hueller knows what kind of a $ank this is does not ap-
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pear a8 he says himself that he has never seen inside of it and "I
have had nc occasion or opporfunity to become familisr with & two-
eampartmeﬁt septic tank such as the Town of Foley has installed™;

and again "I have never had any experience with this kind of a tank".
Bat he dcaénsay that such a tank will not remova'offansive‘edors from
sewage and when pressed for hié reasons for =mmk & conclusien seo
widely at variance with the testimony of the those witnesses who do .
knéw abeuf and havs had eﬁperience with sueh'septie tanks he gives

gs the following: "1 base this opinion upon the fact that in Jllinois
the state and muniéipal authorities did not at the time I worked there,
during the years 1911-1914, 4id not permit two compartment tanks.
they reguired three compariments and up according to the use to which
the tank was to be put.” | |

| 7 Purther comment Saems superfluouns; eomplainants' eonclusions
of fact aé stated in their brief are not supported by the evidencs.

' 80 supported: '

These fsets aref 1: that there was a time when & nuisance did exist;
£: there is no nuisance at the present time. The testimony is so

strong as to be conclusive on these propositions and if there is no

ruisance there at this time complainsnts' bill should be dismissed,

bat with coste to the Respondent since at the time of filing the bill
a nuisance did exist for which Hespondent was rasyonsible thoagh it
nad déne its best to provide s @oderm and efficient system of sewage
dispossl and was merely unfortunate that it had not then succeeded.
Inasmuéh as no elaim is made for damages, taxaticn of the
‘eosts to respondent ie the only relief complainants are entitled to

under their bill and the evidencs.

,Réspectfallybsubmitted,

o P
,

Attorney for Basyondant.J
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not give one forth either in hot weather or in cold, and the testimony

‘is conclusive tﬁat there ie no bad odor aboaut thise tank, its discharge
or the watexs of the creek, at this time. Hence it would seem, that it
is asking this Court to entiraiy disregard the iecord, wﬁan Gemplainanta
ask that the Court a£sume that there will be an odor some time in the
future although they are entirely unable to dispute the testimony that
there is nons thera atlthié time. Such an assumption, in the face of
this record, would be not onlﬁ vidlent but entirely umwarranted.

Complainants say of the unéisputed testimony that there is,
in the whole state of Alabama, only one public sewage disposal éystem,
large or small, whieh carries the puarification of sewerage beyond the
septic tank method, that#if these other ftanks are operating to the crea-
tion of nuisances, then this fsect would not excﬁse the respondeni for
the nuisance alleged in the biil" and it must be conceded that this is
so. But are we justified in assﬁéing that every sewage disposal system
in the entire state of Alabame is a nuisance and subject to be enjoined
et the suit of any proﬁsrty cwnér? Is it not more reasonable to conclude
that thie undisputed fact éémonstrates, mora elearly than any argument
or citation of authorities could, that a propeily'fﬂnetianing éeptie
tank is not a nuisance but such an establishment ag any municipality ié
entitled t0 maintsain under the laws of Alabama. 4nd that this particulsr
tank is functioning properly is conelusively established by the testi-
money in this cass. Certainly, a town as small as Foley, chozld not be
the first to be required to go beyond svery cther town and city in the
state in its method of handling its sewerage

Campiainants argue that sincé it is admitted that this tank
.did net fanctian_properly for & time after its use wag begun, it is in-
cumbent upon Respondent %0 show an abatement of the naisance that did
for a time exist, and so mueh may be admitted. But, they say, Respon-
dent has not sustained this Eurdeﬁ a8 "the very best it can claim from
its own evidence, is simply & diminutiog, not a removal of the offensive
conditions, and this diminution is maifestly due not to anything done
by respondent; for it is positively proved that sinee December 19, 1§88,
it has done nothing whatever to the saptie ténk to remove the offensive
end filthy conditions of the sewage.”" |

It most be that when eompléinaﬂts talk of "simply & diminution”

of offensive conditions, they must have in mind the testimony of only
-128-



R.PERCY ROACH
LAWYER
. MOBILE ALA,

Gct. 18, 1929

¥r. P.W. RBicherson
Bey Minette, Alabama

Dear Mr. Bicherson:

- Please look in the file of the case of
Henry vs. the Pown of Foley and send me the copy of the de-
cigion of the Surpreme .Ceurt in the case Hartin Building
Company vs. the Imperial Iaundry which I sent to the judge
ag authority for the Complainant on the irial. I an here-
with enclosing Fon a stamped self-addressed envelorpe and
thank you in advance for your kindness.

Ybursafery truly,

oPR:F




STATE OF ALABAMA, ) .~ |
. ! o

COUNTY OF BALDWIN. )

IX THE CIRCUIT COURT OF
BALDFIN COUNTY, ALABAMA.
' . IN CHANCERY.

Marguerita Henry and
- Lharles. A. Henry, .

Complainants,

ANSWER TO BILL
AS AMEFNDED.

Teke Town of Folsy, & .
municipal corporation,

Respondent.

e Mt M Nt Mo Nl et Wi Sl Nt B

H 4
§ :

Comes now the Respondent, the Town of Poley, by its solicitor,
snd for answer to the bill of the complainants as amended in red_ink,
on the 15th day of'Februarﬁ,'1929;,re-files'its original answer in
this cause.

WEEREFORE, having fully answered, the said Respondent prays
that it-may 20 hence withoﬁt day, and'havé Judgment for its costs here-

in expended.

T
i DOV AL 240

(3§§11?E10r for BeSpoﬁﬁaﬁtﬁ
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4 RECORDED

IN THE OIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA,

Maiguerita Henry, et al.,
Complainants,
-V S~ |

The Town of i#oley, a -
municipal corporation,

Respondent.=

ANSWER T0 BILL Ab AMENDED.

-

Fe fpes s ) 5L/ T 25
6714>L)iszuCﬂﬂfv’JT«‘ o
ﬁ%&&@ﬁﬁrﬂ

Lloyd A. Magnsy, -

Solicitor for Respondent.




NOFE OF TESpIMONY

Marguerite “enry and
Charles A.Henry, The State of Alabama,
Baldwin County.
Complainants. , . :
ve . IK EQUITY
The Town of Foley, Defendants. Circuit Court.
FUR CUMPLATNANTS, )

This cause is -sabmiited in behalf of the Complainant's
upon the original Bill of Complaint and Bill of Complaintd
as amended Depositions of Chas A.0lson, A.Hdpeller,

Julius Vallentine,Herman Jensen,Chas. A.Henry,Marguerite
Henry,Mrs. Angie Green,Mrs. James Schols, and

(L)irticle in December 1st,1928, issue of Ohio Health
News," Stream polluticn T '

(2) Article in Litemery Digest,Feb 16th,1922, issue
"Potlution moving upstream™

 (5) First Znnusl Report " Ohio Conference on Sewage
 treatment "Oect 26th,1927,

Various objections of Complainants,to items of
evidence of fespondents.

Due botile of water shown by testimony of C.d.Henry,
taken from effluent from cutlet of sewer.

{ For Respomdent)
The answer of respondent to the Bill and the answer
of Respondent to the Bill as amended.

Tegtimony of Defendants witnesses as follwsi-

Winston E.Wheat,J-&.Norris, E.G.dlenke,llartin C.
Crosby B.F.Patterson, M.Josephy , G.W.Green,
4N Hayselden,W.E.Cooney, J«R«Carson, J.J.dalee,
George C.Randolph and Robert Davise..

% bottles of water exhibited to the Court,
shown by testimony of C.¥.Green to have been taken as
follows:~ :
' 1st. Fifteen feet above sewer outletd.

2nd. Fifteen feet below sewer outlet.

srd. From effluent flowing from outlet of sewer.

Varous objections of respondent o items of testimony
of Complainant's. :

885&584650E0E0EBEGEER

Begister.
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THE STATE OF aLﬁBéLé CIRCUIT COURT

Tt ot st -

BALDWIN COG“TY. 1 EBQUITY,

MARGUERITA HENRY and |
. _CHARLES A.. HEIRY, o L
Gomp1a1nants ' :

s
THE TOWN OF FOLEY, a

NUNICIPAT GORPDRHTION
. ‘ Resvon&ent‘

| Come the Gompxainéﬁts and confess the ezcentioﬂs,number
iitwo and five, filed by uhe Eefena nt April lgth 1928 ‘and moves
githe Court o permit them to amana ‘their Dbill of complaznt in this
Iﬂtcause in red ink, by sﬁﬁgklng;oat the following wWords in paragraph
hgfour thersof. - S

"Complainents ”ur»her charge thet, although the'
-water.in szid sewage could not ceuse Gisesse t0
be imparted thromgh milk proaduced by Complainants
cows, which were pastured on the lands of Complain-
ents +hnough which the ereek in which the sewage
was deposited flowed, yet on account of the evil
report snd rumors falsely spread by & certain Med-
ical Doctor about Complainants property, psople
who bought €omplainants' milk a2nd butter, refused
further to budy same after hearing the said report
and rumors, false though same were gbout the faet
. that said sewage flowed on Complsiments szid land.”™

Complainents move the Gourt further to emend the bill in
red ink, by‘strikiﬂg out the following words in peragraph five
thereof.

"ind they heve promisef %o abate ity

smpmmmm.
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Summoﬂs—-ﬂriginal, ) : . o . ‘.‘:’{Go:re Pr-i‘h‘&inz Co. .:::'. 'B;aY Mig‘:‘tte.'{Ala..

Tﬁe State @Qf' Aﬁahamé,

Baldwin County.

vy

} Circuit Court of Baldwin County, In Equity,

Toa any ‘Sheriff of the'State of Alabama—GREETING: T B

WE COMMAND YOU, That you summon __&;5@%@_&&_5.@_ .‘W ._-_‘__'_.__'__A';-:__ ___;__
The Town Of Foley,s Yunieipal Corporation,

O N R LI I IR R R L N c----sou-av

I T T T T L T T T T T T e e T T T T T T i S

. Boldwin - ' | ' ' ' i
of-------_-}__ o fmmmme o e County. to be and appear before the Judge of the Circuit Court

of Baldwm chnty, exermsmg Oha,ncery jurisdiction, Wlthln thir 1;i:)days after the service of Sum-
1

.mo-ns, and ‘_ahere_ to m]leWGI’, plead or demur, without oath, of Complaint lately exhibited by

_ Warguerlte ”éary and “harTes A.Hemry,
copm of sala amendea bill hereto atuacbea
e f
f
BZainst BRI o L o e e e e e ‘
’ Town of Foley a munzclpal GOfnoratlon,

.............................................

............................................

........................................................................................

and further to do and perform what said Judge shall order and direct in that behalf. And this the
said Defendant shall in no wise omit, under penaliy, ete, And we further command that you return
this writ Wlth your endorsement thereon, to our said Court immediately upon the execution thereot.
WITNESS, T, W. Richerson, Register of said Circuit Court, this grd day of

.......... JuLYy . ..._.1928_ /%/ /
. . /. PRV S - Aoyttt -Register

N, B.—Any party defendant is entitled to & copy of ‘bhe bill upoh application to the Register,
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s o T F : THE STATE OF ALABAMA,
SERVE ON..... ’ ] _

)

!

'

b

..........................................................

" BALDWIN COUNTY

Clrcmt Court of Baldwin County
i In Eqmty. '

Regeived in office this.._. ._. --- T.____-__,__ -

o SRS Tt S

. I
B L L L PP

SUMMONS She_riff, ' j

Morguerite Wenry and C.hA.

‘ ! Executed thls__;z-id ____________ day of
Henry, .

. '

V3.

Town of Foley..

. H
R T e e g e e L
SR > :

ol e

~ Sheriff.

s
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1
1
1
i
1
‘
1
v
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Deputy Sheriff, -

N
2N

R.P.Rosch. s N -
e S e L R L L T ; .Jlfl
Solicitor for Complainant % e

_,--..,_-_-_l-_Page.,_______ 1

|
|
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MARGUERITA HENRY AND . CIRCUIT COURT IN ZEQUIPY.
CHARLES 4.HENRY,
Complainants
VS :
THE TOWN OF FQOLEY, a
MUNICIPAL CORPORATION,
RESPONDENT.

Comss the Complaeinents and confess the sxceptions, number two snd five,
filed by the Defendant April 19th, 1928, and moves the Court to permit them
to amend their Bill of Complaint in this csuss in red ink, by striking out
the following words in parsgraph four thersof:-

"Complainants further charge that, althoughthe water in said sewsrage
could not cause désease to be imparted through milk produced by Complainents
cows, Which were pastured om the lands of Complainants through which the
ereek in which the seowage was deposited *flowed, yot on account of ths evil
report end rumors falsely spread by a certain lledival Doctor about Jomplain-
auts property, people who bought Complainants milk and butter, refused fur-
ther to bpy same after hearing the said report smd rumors, falss though
same were about the fact that saild sewasge flowed on Complaiments land.?

Complainants move the Court to amend the Bill in red ink, by striking out
the following words in paragraph five thereof;- ‘

"And they hsve promised to asbate it."

FILED MAY 3rd, 1928. R.P.Roach,
T.W.Richerson, Register. Solicitor for Complainant.
-




IN THE CIRCUIT COURT OF

Gul Ao Henry' et &lc, } ) } .
. ) BALDWIN COUNTY, ALABAMA.
Complainants, ; IN CHANCERY.,
| -ve~ | ; - AFPIDAVIT.
The Town of Foley, a }
lunicipal Corporation, ;
)

Raspondent.

STATH OF ALABAMA ;

County ef_Bal&Win.)

Jd« R Carson, being first duly sworn, on oath deposes and
gayes .- .

I am the same J. R. Carson who gave moy testimony in this

cage before. I am & civil engineer by profession. I went with Hr.

Crogby to the Foley septic tank a% 9:00 o'cloek 4. M., the morning

of July 1lth. It wa® an extremsly hot day, but I saw 1o difference

in conditione there then I saw last winter when I made several trips.

There was no odor from the tank at sll. I went right up to the out-

let which is a fifteen inch tile pipe diséharging about three or

four feset hack of & concrete headwall which alse bas in it a fifteen '

ineh tile Qppoéité that in the tank proper,'allhoagh no water is
discharged through this opening in the head wall. The water all
falls behind this wall. But by putting my head right in this open- -
ing and so within just & few feet of the discharge thers is a ve?j
faint dank sort of a smell, but this does not come ocut so that it
can be smekled even a few feet sway from the ténk snd one can stand
right beside the diseharge and not detect the slightest ocdor from
it.

The water of the branch was clear and unpolluted so far
a8 I could see. I did notice small,colieetions of a dark scum in
seveial places whefe the water flowed against a log of bush or some-
thing of that sort and thought that possibly that was caused by
ths tank, but Mr. Croshby insisted that that was coﬁmon in all these
little streams and so we went some dlstance above the tank and found
exactly tha'same sort of deposit Wheieever the flow of the water
wasnebstrueted by something down in the'eréak. This, to me, wWas
conclusive évidenee_that this scum on the water was not caused by

the tank or anything coming from it, but was the result ¢f some

& - oo



pellution of the water above the tank. However, I have noticed

the same thing in other branches and cammot see anything about
this Wolf Creek that is different from the ordinary branch or ereek
in this section. Much of my work is in the field and I see & great

many of these little water courses and this one, the water, the

banks and the bed of the stream , looks just the same as the_rest in
this haighb0rhood. -@hera-is no odor from the water st all, and to
me it appears as clean and anpbllated as any of them. They are all,
of course, more or less polluted and I wonld not considex the water
of any of them fit for domestic use; Whether there.is & geptic tank
discharging into them or not | |

I have had considerable experience with septic tanks in
designing and installing them,'ana think I know when one is working
ag it should, and in my Jjudgment this tank is functioning perfectly
and ecould not be improved upen. I 46 not mean by this that any
septic tank ie the highest possible method of sewage disposal, but
merely that this tank is doing all that any tank of ites size and
- gapacity could be expected to do. The sffluent is clesr, colorless,
odorless and thers are no selid particles in it that one can see,
snd it has no discernible effect upon the water into which it dis-
charges. There is certainly nething in the least offensive abont
ite.

’ ) ;ék\— Q{"’% o e W

\hh.‘x

Subscribed in myﬂpresence and sworn to before me this

12th day of July, 1929.
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IN THE GIRCUIT COURT OF . |
BALDWIN COUNTY, ALBAMA.
IN CHANCERY. -

C. A. Henry, et al.,
Complainants, |
o S

The Town of Holay, a
Municipal Corporation,

Respondent. |
: b ;
. AFFIDAIVY OF J. R. CABSON. |

ol

D . / :1/?€2}7
e A 7
Z /‘ﬁWM

wloyd A. Magney, : i
Solicitor for Respondent.



- IN TEE CIRCUIT COQURT oOF
BALDWIN COUNTY, ALABAMA.

MARGUERITA HENRY AND )
G. 4. BENRY, %

Complainants, g |

. myg= ) REPLY BRIEF OF RESPONDENT ON
| ' ) WOTICK TO SET ASIDE SUBMISSION.

The TOWN OF FOEBY, = ) :
Monieipal Corporation, )

Respondent. )

The brief submitted by Complainants under date of July
3lst, and the addition thersto contained in the letter of Adugust
7th, seem t0 raise no new propositions which ére within the recérd,
and Respondent feals.cantant_fo rest its case on the matters dis-
cussed in this last brief of Complainants on the authorities therein
guoted. .

| The first point raised is, apparently, that it being con-
ceded that there wés once & nuissance such ag complained of, the Court
has no diseretion in the matter and must grant an i;jancﬁion ag pray-
ed, whether or not the nuisance has been abated since the bringing éf
the action. |

It is now and always has been the contention of the Respon-

dent that there is not now and was not at the time this caunse was sub
mitted, any nulsance existing and that consequently, the blll must be
dismicsed, and cgmplainaﬁt's_oWn_authcrity fortifies this position as
will appear from the followihg re~quotation from his brief.

EFFRECT OF ABATEMEKT BY DEFEFDAET:- An injunetion should not
be granted where the alleged nunlsance, although it existed before the

suit was commenced, has been abated in good faith before the time of -
trial;......“u“.zg Gyeo page 1260,

And This same proposition of law has'beén‘settled by the de-
ciéions of our own Sﬁpreme Court as appéars from the citations and guo=-
tations in the 6gignal brief_of Résﬁondent.. Indéed;=without asathority,

it would seem to be t00 clear fo admit of argument; the Complainanis
allegation is that there is a nuisance, his praysr that it be abated.

The only relif %o which he is entitled is to have it sbated and if it

‘heg”already been done, as the proof in this case makes certain, his’




fight to relief has been met and satisfied and his prayer already

granted.

Gomplainanfs cite Town of Vernon %s Edgeworth. 148 Als.

' authority

490, 42 So. 749, and we have no quarrel with thet =z=xEzity except
that it has no appl1cat10n and conseguently is not at 2ll help-
ful, in thls CaSG and the same may be said of his cltatlon of
S3tonts Mountain Coal & Coke Co., V8. Tedder, 189 Ala., 6&7, 66 30
619. Neither case, on the facts, is at all like this one beyond
the faot that both were éaées to abate élleged nuisances, and the
legal prineipies they aﬁnoance aré iﬁaﬁplicableghere'for'that
TessS0n.

Gomplainants next citation, thet of Pratt Con. Codd Co.
vs. Pierce, 12 Als. App. 451, 68 So. 565 ig erronmeous in that the
case appearing‘in.the books and pages citeé is that of<YOLAHDE
GOAL & GOXE CO., vs. Pierce, but again there is nothing in the
citation that spplies to this ca.se.u The h'o'oks are full of nuisance
cases, nany 1nvolv1ng pollutlon of waters in lnnumerable ways, bub
it can serve no usefnl parpose to clte any except those that by
reason of their similarity to this case can aid in determining it.
This similerity need not be‘on'the facts entirély, but the rules
ammounced should at least be‘applicable to the facts here and none
of the case c%ted by Complainahi in this brief meet this reguire-
ment. “

. Complainent attempis to sdduce in this brief certsin
evidenée, mct.hereﬁoforé offered, which purports to recite the
comparitive efficieﬂcj of %afidﬁs mefhods of sewage disposal. We
objact to this codisé of procaedﬁre; it”islﬁafdleﬁbugh to try and
decide law éaits when coﬁfine& %o‘the‘récor&‘and fo permit the ine
jeection of entirely new‘ﬁatter into any casa, by Way of bald asser-
tion in a brief, is not conuemplated by or permltted anaer 8Ny sys=
tem of gurlspradence with Whlch the erter is familiar. The record
in thls case ig made; Gomplalnants have sabmltted their case on
that record, and should be confined to it unless the Court sees

fit to allow their motion %o set aside the submission and permit
the taking of additional testimony.

But Complainants seem to have abandoned their attempt to

set aside the swbmission, and have substituted for it a request



that the Court, instead of determining the only issne in the éase,
Whether_br not the Town of Foley‘é septic tank is & noisance, refer
the entire métter fe the Register to bring in a reyort as to the
facts and the best way o remedy the evils if found to exist.
| Now it has beén for many years, according t0 the ds-

cisions of‘the Alzbame Supreme Court, within the power of a Gourt
of Chancexry to difeét‘é‘refereﬂce‘to determine matters‘of this kin&,
and nothing new is added to the lew by the decision of Nartin Build-
ing Co. vS. Imperial Léanﬁry‘co., cited by Complainents. But hav-
ing recelived the case, on fbrmal gsubmission, sfter avoluminouél
~record has béen compiled, it seems to'the:writer that it is the
duty of the.doart t0 decide the case on the facts as presented aﬁd
the law =8 the Court kmows it.

Should the Court decide, in spite of the overwhelming
preponderance of‘the evidence that there is no nuisance anq‘notﬁig;
legally objectionablelabout this septic tank, that it is & nulsance,
‘then would be the time $0 direct & refersence to see if it could be
remedied "by approved appliances or‘écientifie alterations™. But
until the“Coart‘finds that there is & nnisance, there is ﬂé 0CCE~
sion for a reference for any such purpose, and it would seem to be
impossible to find that a nuisance does nqwlexist on the record in
thié case. |

Mr. Roach would have us believe that any septic ftank is
a nuisance and muet be s0 no matter how well it functions or how
little evidéncé there may be of it when far enough away not to see
it, but I éubmit, and‘again ¢all the Court's attention to the undis-
puted testimony in this case, that there is nof a single, public
sewage disposai gystem in the whole sfaté of Alabams, that carries
the process beyond the septic tank method, that Mr. Roach's cﬁncla—
gion as tb seﬁtic tanks in generasl is absolutely unwarranted.

The evidence in this case is positive, and of such volume
and cherscter thet it cannot.be disbelieved, that this tank ais-
charges ﬂothing but & colorless, odorlaess and inoffensive‘stream of
water and that the weters of the creek on Mr. Henry's land are not
affected in any discernible way by the tank, and I submit that if

this be true, 28 it undoubtedly is, there cannot be a nuisance and



©"

that this bill should be dis@issed and an end put to this lifi-
gation.
M. Roaéh advances the novel theory that doctrine of
"comparitive inconvenience™ as he terms it can only apply where %
there is & real nsecessity for incovenience and that if the Town
woaldleonfess his Dill and‘thrcw eway its present system of sew-
‘age disposal, at an expense of many thousands of dollars, and adopt
- some othgr systam, no matter ﬁhat, thén-there‘wbald be no incon-~
venience to any one énd no need %o compaie. I doubt if he can

heve maede any computation as to the amount of "incovenience" this

- would occasion t0 the good people of Foley, but ahy way, thére.is

absolutely no legal anthority for his proposition and 1t cannot be
supported by either reason or authority. |

~ The doctrine to which he refers, snd which he so compla-
cently ignores, is so well established in this state as to be the
settled law. To state it again:

"But it is not every case of nuisance or con-
tinuing trespass which a court of equity will
regtrain by injunction. In determining this
guestion, the conrt should weigh the injury
that may acerue to the ome party or the other
and also to the public, zmk by granting or
refusing the injunction. .

Glifton Irom Co. vs. Dye, 86 ila. 468, 6 So. 192.

& number of the cases in which this docﬁriﬁe has been
annohnced and applied by the Supteme Court of Alabama, will be
found on pages 4 and 5 of Respordent's original brief and it seems
useless to restate them hexe, but this much is true, that these
cases, and fthis doctrine of Comparitive Injury, beccme applicable
only where & nuisance is found to exist, and where the question is
whether fo enjoin it or nmot. Thg are c¢ited in this case merely as
23 precaaticﬂary messure, a8 it is the firm econviection, and unyeidd-
ing conteniion of the Reépondent, that there is no nuisance at all.
And this contention is so firmly fortified by such 3 great mass of

unimpeachable testimony, that it seems beyond belief that the Court-

can ever reach the point of comparing the injuries %o the Town and

t0 the Henrys. If it ever does, the Court's conclusion must be

that there is no injury being donme to Complsinants and that their

pill should be dismissed.



This case has already been unduly prolonged and the fer-

tility of the genins of council for Complainsnts, seems to promise

that so long a8 it remsins undecided it will be constantly snd
further complicated by the injection of new theories, new evidence
(Whether the submission be set aside or not) and new reasons there=-
tofore unknown to either law or logie, Why an injanction should be
grantad. in Spite of all the extranecous matters which have been
forced imto it, the case presemts only two guestions:

1: Is the Foley septic fank = nuisancef

2: If it is, is the injury to complainants so great,

ascompared with that which an injunction would cause, as %o war-

rant the court in issuing an injunction, or, should complainants

be left to their femedy at law to recover whatever damsge mey have

acerned to them?

Tt is nrged that a carefnl consideration of the testi-
money will result in the answer to the first guestiom in the nega-

tive, and that the case must therefore be dismissed.

Rasyeotully submiltted,

Solicitor for Respondent.

I hereby certify that a copy of this brief was mailed to
R. P.-Roach, Esquire, Solicitor for Complainants, this 13th day of

August, 1929.




SRGUZRITA HEIRY end x T AR OTROT

as I¥ THE CIRCUIT CCURT COF
CEARLES A. HEIRY, . -
AT YT T VT ARATS
CONBTAINANTS, RALDWIN COUITY, ALABAMA

-

[#2]

- . I EQUITY.

THE TOWN OF FOLEY, &
Kunieipal Corporation,

¥

RESTONDENT.

Goﬁe the_cbmpléinéntS and pray the court to
‘pé;mit‘them 0o ameﬁé their Bill of Gomplaint in red ink
by 1nsert1na 1n the third bara@faph after tne words "Town
of'Foley" in the second line thereof the Words "to-wit:
in, the year 1925“ anﬂ furtberrahemdinﬂ by inserting in the
th;ra llne from the bottom of . the third naragrapb the words
:"west" vefore the word “llne“' and ;urtner by inserting the
'wordr‘soutﬁﬁjgdly" bef ore the word "for"™ in the last line of
the sawr:*~1“d paravranh, and furtner t0 amend thelr B111 in
" red ink by adq1ﬂ ¢ in the fourth m'é‘ééraph after the fiords
"ereek end" in the third line from the top of the said para-
graph, the followimg:,"ﬁﬁat it pollutes the waters of said

&

creek as same flow through complainants said land and®.

sasedeeds

Solicitor for Comnlaln nts.

I, the umder51gned solicitor for the respondent,
accept service Jof this pronosed amendment and waive further.

notice of ssme. This the /.2 day of FPebrusry, 1929.

K;:;:> /fﬂi:l

Séiicitor for ?egpondemts..
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SPATE OPF ALABAMA )

COUNTY OF BALDWIN.)

I8 THE CIRCULT COURY OF
BALDWINK COUNTY, ALABAMA.
IN CHANCERY.

Merguerita Henry and
Charles 4. Henry,

L]
Complainants,

The Town of ¥oley, a

)
)
)
|
~T e . ; STIPULATION.
)
municipal corporation, )
)
)

Respondent.

The above named parties, by thelr respective solicitors, do
hereby agree to waive commission to take the testimony of the witnesses

named below, viz: Mrs. Marguerita Henry, Mrs. Angie Green, Mrs.,Jamas'

Schols and Julins Valentine, and that Elma Carson act as Commissioner

to take the testimony of said witnesses.

“Solicitor for Complaimants.

L




DEPOSITION OF MRS. MARGUERITA HENRY.

Margunerita Heﬁry, being first sowmn to tell the truth, the whole
truth and nothing but the truth, deposed as follows:

My husband and myself moved ﬁQWﬁ here to Foley on the 8th d@y of
Pebruary, 1927. We bought the property we ars now living Qn, and the same
?rope:ty concerned in this suit, on ﬁhe'ath day of February, 122%. I d4id
not kﬁcw a2t that ftime, when we bounght the property, xnﬂm anything aboat this
geptic tank thet I alterwards found outl abeut. when I first fouand out shout
this septic tank oﬁly a few of the people in the town were using it. It is
béing used now by more of the inhabitants of the town than when I first dis-
govered it wase there.*ﬁ%é begun th smell the real bad odors betwean Aagusﬁ
20th and 24th, 1927, when the Amefican Legion Convention was here at Faley.
The odors were not so very bad right at first but thay geot worse and worse.
Thesa odors.are not as bad as winter as ip sammer; last summer we could
hardly stay at our home the odors were S0 bad. The odors smelled just like

a atale toilet. When the wind comes from the direction of the tank it blows

the tolletsmell right into our back porch and the rooms upstairs. I found

these odors very foul and objectionable. You can salways smell this bad
smell in warm weather in our back yard right near the house and when the wind
blowe from the dilrection of the téak you can smell it on the back porch and

in the rooms facing in that direction. I have smelled these odors on my

front porch eccasion&lly; bot not so often.

I have been down to the creek and sseptic tank myself, many; many
times. I have the seen the real excreta from the tollet eoming from this
septic tank, toilet paper and this foul matter that I saw coming from the
septic tenk would flow &1l the way down acrose our lands teo the public road.
I have seen this foul matter from this septic tank floating in the creek down
on our land so frequently that'I_cannot name the number of times, and all
élong wp till February 1st, 1929, &nd on that date I went down and made an
axamination and I saw X¥k® green slime and filth in the water and someg piaces
of paper hapging in the bushes Jjust like always. We have not been able %o
smell/%ﬁetggu?oggirs from this tank and creek £rx during the cold Weather,
sinee about November, but we could smell it when we went down closs to the
ereef.

These foul smells have made our home lews comfortable and pleassnt

to.1live in and we have bean trylng to have boardd there at our place and in -




STATE OF ALABAKMA )

COUNTY OF BALDWIN.)

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA..
IN CHANCERY.

Marguerita Henry arnd
Charles A. Henry,

Complainants,'

-vs- STIPULATION.

The Town of Foley, a
municipal corporation,

L . ) L SR S S

Respondent.

The above named parties, by their respective solicitors, do
hereby agree to waive commission to take the te;timony of the witnesses
named below, viz: Mrs. Merguerite Henry, Mrs. Angie Green, Mrs. James
 Sch01s aﬁd Julins Valentine, and that Elme Cafson act as Cbmmissioner'

to take the testimony of said witnesses.
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DEPOSITION OF MRS. MARGUERITA HENRY. |

Margaerita'ﬂenry, being first sowen to teli the truth, the whole
truth and nothing but the trath, deposed as follows: ‘ }

My husband and gyself movead dawn-hére to Foley on the 8th day of -
Bebruary, 1927. #e bought the property we are now living on, and the same
property concerned in this sait, on the 8th day of Februsry, Ll927. I aid
not kncw at that tlme, when we boagat the propsrty, XEEI anything about this
septic tank that I afterwards found out about. When I flrst found out about
this septic tank only'é few of the peopie iﬁ the town were using 1it. ;t is

being used now by more of the inhabitants of the town than when I first dis-

~covered it was there.“f%e begun th smell the real bad odors between Angust

20th and Eéth, 1927, when the American Legion Convention was here &% Foley.
The odors were not so very bad right at first but they got worse and worse.
These odors are not as ﬁad'aé winter as in summer; last summer we coqld

hardly stay at our home the odors were so bad. The odo?s smelled jast like

a stale toilet. When the wind comes from the direction of the tank it blows

~ the toile%smell right into our back porch and the rooms apstairs. I found

these odors very foul and objectionable. You can always smell this bad
smell in warm weather in onr back yaerd right near the house and when the wind
blowe from the direction o: the tank you een smell it on the back porch and

in the rooms facing in that d;rectlon.' I have smelled these oders on my

front porch occasionally; but not so often.

I have been down to the creek and septic tank myself, many; many
times. I have the seen the resl excrets from the toilet coming from this
seﬁti¢ tank, toiiet paper and this foul matter that I saw coming from the
septic tank would flow all the way down across our lands to0 the public road.
I‘have seen this foul matter from this septic fank fleoating in the creek down
on‘aur ‘land so frequently that I cannot name the number of times, and all
along np till E ehraary 1st, 1929, &nd on that date I went down and made an
examinat%on and I sew XEks green slime and filtk in the water and some pleces
of paper hapging in the bushes just like always. We have not been able to
smell/%get?gugogggrs from this tank and creek. ﬁXE during the cold weather,
sinee about November, but we could smell it when we went down close To the
ereek, |

These foul smells have made our home less comfortable and pleasant

to.live in and we heve been trying to have boards there at our place and in



the summer time the smell is so bad that the boards complainsb oot the bad
small and some have left my house. |

When I first discovered this water running from the septic tank in-
to the creek on our ground, we had abouﬁ 15 caws and & bull which were being
pastured on the land which the creek ran thrbagh. We nave not still got the
cows and the bull, We.had to disPdse 0f them. We disposed of them because it
was sald the COﬁs were drinking the Foley sewer.This broke up our dairy
business. Then my husband bought 82 goats and put them in this pasture in
whieh this creek runs,; my husband bought these goats the 10th of last Hay
and betwen &5 and 40 of them have died off since'them,ﬁne by one, and I
thinE the death of these goats was caused by the waters of that creek. Ve
laso have some hogs8 which we pasture on this land throuagh which this cresk
rung. If the water khad stayed in its natursl purity I éoald have ased in.
-for laundry purposes and to have continuned oy dairy farm. I cannot use it
for those purposes in its condition as it now is. This water flowing in
that creek below the outlet o the septic tank, I call polluted water be=
canse it could not be anything else since the tollet flows right intd the
erecek; I mean the waters from the fown wWewer syStem. My husband and myself
have complained to the town anthorities of Foley many times about these_conr
ditions., I personally complained to ilr. Hayselden about these conditions.

CROSS EZAMINATION. .

Thia gseptic tank was there, Jjust where it is now, at the time we
bought this property. I say that there are more people using the sewer now
than were when we came here becaunse the hotel has been built since then,
and I couldn't smell it when we Pirst csme snd then after a while we could
smell it, thet is all I cen say. The smells kept gebting worse and worse
right along until last November, but since then we have not been ablé to
smell anything at the house. In summer time it is worst. We did not lobse any
of onr coww. I have two hunters staying &t my houss and'they tell me that
éome of our goats have been soot by ofher hunters. They have never to¢ld me
just how many were shot. Ue have never lost any hogs. Right aerosé our west
iine is the Foley City Cemetery. The land on which this cemetery is located
is higher then the‘creek; natuorally water runs down hill but I will not say
thaet the water from this cemetery runs into this creek becanse I have never

seen it. I have never connmected the proximitybof this cemetery with the

trouble we have had with the waters of this creek, Decause water from & cem~



atery and water from 2 toilet 4o not smell the same. We have two wells on
our place but it would not indicate to me that because there is water in
these wells, that there is water running under our land; thet I do not kuow.
I have heard that there is a spring comes up out of the ground right west of
our land and next to the cemetery and I know there 1s always ﬁater in the
diteh Mueller dug to clean out the tank, but I never saw this springg.

I% never cccurred to me that the proximity of this cemetery to our creek
might have anything to do with the condition of the water, S0 long as I
have water at the houss, és I do, I would not use any of the waters of the
creek'even if it Wés pure &8 crystal, but if I didlnot have water at the
house, then I would use.the creek water if it was pure. I mean for washing
clothes and other household purposes. I have never had any occasion to need
any water from the creek for any household purpose since we lived there.

| BR-DIRECT EXAMINATICN.

None of the goats thet died, as far as I have beern informed, had
any shot in them. Te sold some of the live goats to the hunters who were
boarding with us and these.hunters‘repbrted t0 me that éeveral of these goats,
when they killed them, were repofted to have small shot in them. I estimate
that the uéed part of the cemetery is 600 feet from the creek. The used
part of this cemetery slopes over towards the ditch that leads into the
Pensacola road which runs in front cof our house. We,‘that is my husband and
myseif had thought of fixing us & bathing beach on the cresk on our land but
we cannot do this with the Waterlof the c¢reek in the condition that it is.
Between my hushand and myself‘we had laid plans fo have this bathing beach
and we have nnt carried out our plans heczuse the water in the creek seemed
never to get any better and we did not consider the water f£it to be used fur
a bathing beach, it was too filthyThere iz rising ground or hills on both

sides of the creek throungh our land.

7 7




TESTIMONY OF MRS, ANGIE GREEN

Mrs. Angie Oreen, being first duly sworn, %o tell the truth, the
whole truth, and no-bhing_but‘. the truth, deposés as follows: 7
DIRECT EZAMINATION by Mr, Roach:

My neme is Mrs, Angle L, Green. I live on the Foley and Pensacola
Boad abqu%; ;ne nile east of the town of Foley. T meen east of the depot
in the town. Wolf Creek mmm runs thréugh my premises, I moved inte
my present residence in August, ig28. I hewe pérceived offensive odors
Prom that Creek sincel I moved into my residence.' I perceive these odors
most distinetly in werm weether and when the air is heavy. These odors
are very unplessant. I do not ﬁerceive these oders at all when the weather
is bright and slear and cold, I have crossed the bridge on the said public
road on the said ereek between my house snd Foley mumbers of times., I
have. perceived these odors from that creek at that bridge. These odors
were distinet and offensive, I Perceived these cders from the oreek
2t the bridge there frequently but I can not say nfha‘t I perceived them
every time I pamssed there, I have smelled sewer gas which I kmew %o Dbe
sewer gas. L can not answer whether or not these odors which I smelled
from that creek were or were not similsr %o seﬁrer gas. The only thing
that I know sbout the odors thet 1 smeiled ;hhere' was that they smelled
very bed. I heve been to the home of Mr. and lMrs. C, 4. Henry but 1 can
not say,thét I have smelled the seme odors there that I smelled at my
house and at the bridge. Hr. and Mrs. Henry's d'we'lling house isAmuch
closer to the nearest point on Wolf Creek to their house than is my house
frow that point, and that poirnt is nearer where I am told the septic tark
is then is my house. |

CROSS EXAMINATION By Mr. Magney:

I can net ssy how many times I have been able to smsll these
odors since last August bult whenever the wea*che;- is warm an;ﬂ. the 2ir heavy
you can smell them st the bridge. % I can not identify these smells
2s sewer ges they heve & similarity end are diﬁ‘erént from the smell of a
dead animal, for instance, The creék is a good ciby block zway from
my house at its closest poini, and gs nearly as I cen tell this point is

neerly & mile from where I understand the tank is locabed.

AW%//
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DEPOSITION OF MRS. JAMES SCHOLS . _
Mrs. JemesSchols, being first duly sworn to tell the trath, the
whole %ruth and nothing but the truth deposed as follows: | |
~ My name ig Mrs. Jane Schols. I reside on the Pensacolz road, about
2 mile a&nd a quarfer east of the post office. I have been residing there
three years this month. I have been very often t0 See Mr. and Mrs. Henry
2t their residence on the Pensacols road just east of the cemetery. I have

not besen direetl&-down to the septic tank but I know about where it is and

when the wind is from the direction of that tank I have been 2t Mr. and rs.

Henry's residence and smelled bad odors from that direction. I have smelled

these odors more than onee, but I can only say that I have smelled thess

~odors at Mr. and Hrs. Henry's house when the wind is from thet direction. I

have been down o the craeek.on Hr. and Mrs. Eenry's place back of their

“house, and I saw & little bridge across this creek and yor can hardly cross

the bridge because of the nasty, steady flowing from the creek, lodging>on
the bridge. I héve been down this creek eﬁ two different occasions, the
first in.Augﬁét, 1927, just after the imeriecsn Legion‘ConVention, and the
other in the latter part of August or September, 1928, I camnot say the exact
daté; I smelle& bad smells on that ocecasion aﬁd'alos on the first oceasion.
I saw particles of paper and other filthy matter that eppearsd o come from
closets.in the creek bed. The water must have been very low in the creek
2t that time. It was very f£ilthy. I could not say Whethér it had rained
jnet before tﬁat or not bhut theré in the creek it wzs wet and muddy.
CROSS-EXAMINATION.

I have not been down to the creek since ﬁugust 1928.




DEPOSITION QF JULIUS VALENTINE.

Julius Valentine being first duly sworn, deposed as follows:

I am the same witness who was examined here in December. I went
down to sSee the tank and creek again foday. On sccount of floed conditions
it is not as offensive down there today as it‘wasrwhen I was there before.
The condition of the water was Lless filthy today, that is the water from the
tank, than it was before. The water flowing from the tank does not make the.
creek look as bad‘as it did when I was theie before. On account of the flush-
ing of the water coming in from the uﬁper end of the creek it 1s naturally
more dissolved. Yon‘can trace easy enoﬁgh the flow from the tamnk in the

.ereeks There ig some differeneé between the color of the water below ﬁhere
the tank,emptieé an& above. There is some paper floating in the.water snd
some hanging op the bushes today ; this was just above the stock bridge om
Mr. Henry's land, bat there was less today then before because the highwater
had washed some away."I cut off a little 1limb that was.hangiﬁg in the creek
today and I found on that limb toilet paper and slimy produacts and these have
& bad odor. It was cut from 2 bush further down the‘creeg batween the fence‘
X and‘the little stock bridge on kr. Henry's land, and the bush was hanging in
fhe water.

 CROSS-EXAMINATION.

I think this limb must have been of recent deposit beczuse we have
had high Wéter, more than three feet high in the creek, and this would have
washed away in that high water. I have been down there se%eral tiﬁes since
I testifisd herein December and know.the condition of the water. I worked
on the stock bridge since December, aﬁd had the odor to my heart’s qontent.
Conditions were better down there today than I ever saw them before, on ac-
count, I think, of the high Water;

EE-DIRECT EXAMINATION.

Then I said that I had the odor to my heart’s content, I meant thet

I ha2d more odor than I wanted and it smelled very bad.
RE-CROSS EXAMINATION.

I®es 70 years old Christmes day. Mr. Henry gives me quite a
little work aeround his place. I aiso work guite a little for Exr. Krump abwn
at Oak. I do not have any steady employment. I used to be in the building

- contracting business but only take smaller jobs now on account of my age.




STATE OF ALABAWA, )
County of Baldwin. )

I, Elma Carson, do hereby certify that in accordance with the
stipulation of the parties by their respective solicifors, heretofore
attached, I did cause to be examined as witnesses in behalf of the Com-
plainants, the persons named in said stipulation; that eachof was wit- _
nesses was, before testifying, duly sworn to tell the truth, the whole
truth and nothing but the truth, and was interrogated on oral inter-
rogatorias andlcross—interrogatories, and the answers thereto, in nar-
rative fqrm, written down, in part by me and in part under my direbiom;
that the entire deposition of each of said witnesses was by the wit-
ness read over and by hinm signed.

That I am not of counsel or of kin to any of the parties to
this cause, orlin any manner interested in the result thereof.

That said depositions were taken in part on the lst day of
Febrﬁary; 1929, and in part on the 13th déy of February, 1929,

IN TESTIMONY WHEREOF I have hereunfo gubscrived my name,

this [ErzgdAay,of'February, 1929.

Commisfioner,




Marguerita Henry and No. .

Charles A, Henry,

Complainants,

. IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.
=vs= IN CHANCERY.

THE TOWNORF FOLEY, a

OBJECTIONS OF RESPONDENT TO MOTION TO
Municipal Corporation,

SET ASIDE SUBMISSION.

Respondent.

Comes now the Respondent snd objects to the setting aside
of the submission in this cause, as moved by Complainants, for the
following reasons: _

(1) The cause has been tried at great length by both
parties,‘many witnesses examined, and the record is voluminous and
fully and feirly presenté all the-facté'in the case for the consid-
eration of the Cburt, |

(2) Any evidence taken hereafter for }e-éubmission,
would be merely eamaLativa and would not disclose sny different
facts than now appear from the.testimony. '

» (3) Thé motion of Complainants is unsupported by any
showing of any nature as to & change in the situatlion since Respon-~
dents testimony was taken, amounte to the mere bald sssertion by
Complainants, or their Soliéitor, and does not disclose any facts
which sironld challenée the discretion of the Court to set aside the

submission for the purpose of taking additional testimony.
(4) To set aside the submission for sdditionmal testimony
would cause needlass expense to Respondent and to Complainants and

could result in no different evidence but merely cumulstive testimony.

Respectfully Submitted,

ol /@Mmmxxxf

Sof%;ltor For Respoﬁhent.//

I hereby eertlfy that I heve this day malled a copy hereof

%o Mr. R. P. Roach, ittorney for Gomp{ii?ffﬁf.MaylV, 192¢.
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G, A. HEERY snd MARGUERITA :
HEREY :
hifitidel )
g 2 EQ»
COMPLAINANTS,
&
s
T % IR 2o CInQUTT QRUWNE OF
_ s HUBRLLE GOUNTY,
THE TOWN OF FOLEY, 2 Munici~ ¢ T BiTT
= edd Al L
pal Corpora : N j
AR, ¢ ™~

Befors me,

in and for Baldwin County, Alnbame, personally appeered

bt o

Hrs. Aunguste Kremers.....s woe being duly sworn says that be
hes personally inspecisd the outlet to the Foley Sewer gh@ﬂ%
1% empties into the Wolfl Creelk, just west of the west line of
the 1&&&3 a? complainents in th@ above sbebed sult, and also
inﬁ@sat%d ths. efﬁlu&mt fron se ié gawar 8t g2id oubtlet and the
weters and banks & sald cresk below saild outlet on the said
1ands of complainents;

Thet sald inspections ocscurred on the day of Hay,
1929, and on the | ) dsy of June, 1929, Afflant further says
that sald effiuent from szid sewsr, had & foul and offensive
oder, that 1t was on Doth ssld occcesions ssid efflusnt had in
it fegenl matber and the llquid was somewhat thieck and »opy or
muelllaginous, that it discolored o & very percsphable degres,
the waters of the c¢cresk domn gﬁraam from sald cutlet, that the
banks and bottom of said creek, and the btwigs end ilmbs of bushes
in szid creeck downstream from sazild ocutlet of s2id sewer waere
conted and offensive with the saild foul fecal watber from said
effivent from s2id Bever. That this sewege flowing into szid
cresk was and ls unsanlbary, nssty, Tilthy and foul, znd makes
the atmosphere on the lands of complainants feul with odors and
unh@aiﬁﬁgﬁla That the waters of sald ersek on compleinants said
lands are made wholely unfit for domestic use by said sowage
from sald sewer flowing in sane.

That affiant resides ke the Yown of ¥olevy and has szo

iied for éﬁkqé vears end is famillar with the conditions




caused in said creek and on the 1ands of complainants and
knows that those conditicns are unbearetly foul and un-
sanitery end are & menace to the comfort and health of the

complainaﬂts and others accupyiﬁg_th@ somplainents home on

said lands,

AT LANT.
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C.H.Henry ané
larguerita Henry,

Complainants, '
v Cireuit Court of Baldwin Countby
The Town of Foley, Inr BQuity.
a-tunicipal Coryporation,
: Hesmondent,

Ror & brief reply to Respondent’s last brief, Comrlainants would

ask the court tc consider the Zssmondenis testimony. Lslthough Zespon~

- Gent argues that,the Tulsance,which existed withcout demial at the

time the bill was filed,has been abated, its owz testimony;é£%§#333%;
bear out this argument.In some part of almost every witneds,Tor He~
spondent,will be found an admission to the effect that the effluent
from that septic tank is offengive and polluted. This also is a fact
so manifest fo any one knowing what town sewage igs,that it is strange
indeed that any argumernt disputing it should be presented.

The most that can be szid is that according to the Zespondent's
gvidence the nuisance hag been dimirished somewhat in its intensity,
made not quit go offensive zas it was when the bill was filed.

iivery expert witness erxamined by Respondent,whe was asked about
it stated fthat the Sevptic Tank ig not the best method of 3ewage Dig-

pogak. The witnesses for the Complainant, who are every whit as well
guafified to testify as those for Respondent, stabe that a two com-
partment septic tank will not take the foul matter culb of the sewage
fiowing thruogh it. Their evédidence shoWs bthaththey could see and
smell the foul matter still ir the effluent from this tank. ind this
tegstimorny tallies with the well known bad odor and foul appearance of
town sewage. 1t conforms to what the best Sclentists tell ug as cited
to the Court in our last brief, joseneaun on Ireventdve liedicine znd
EYgene. _
ow, we reppectfully submit that the Court Judicially knows that
the Sepbtic Tank is not only not the best method of Jewerage Disvossl,
but that it is one of the worst.That is of course,subject to the well
krown expedient of aiding the judicial knowledze with the eurrent
Incwl#bge of those qualified Lo speak on the subject. ‘
In 28 C.J.P2 58,we have the beginning of an expyosition of the
Law as to Judicial Fotice.The index itself covers bthrese or nearly thre e
rages. 1t might be of interest to the Court o, examine this clear state-
ment of the law,because it might be an aid to the court on this subject
oy Siend o Lassere bevens e sepus) Maoviace ot [Jaictal sogeizencs
as much an error fTor th@ycou?t i M%iu? Xk Omffdg@ Olwthe ugﬁge.but o is
cown{zaﬂe@ b histak@ D_? ?ﬁl s-; & a %?ct of whlg% 1t.has taken
g‘;ct 03’?udicial e wla*;rl%?lr'@di ;aw.wnen ?h@ m?t?er ils & proper
iziity ma§ §@quire theoa cdge,the judge,in order to attain mental cer-
talnty, o 1 = the assislance of the party who invoked his judicial
;ﬁoyl@ag@;h@ nay 1nvest§gate ?he mavter for hiuself,or he may persue
oofgwcours@s.f@@ seopezalr@c§lon,and detalls of such investigation are
@nbiregy with in the alseretzgg and under the direction of the judge,urn-
c?nbrg§¢e§ by the rules of gvidence or Wishes or suggestlions of the par-
FA@S.;Q@ judgze may {esort to or obtalrn information from any source of
___éggﬁl@qg@Awhlga he feels would be helpful to him,always seeking that
gQW¢%ﬂwab1?hm13wmes¢:approﬁ?iate,including‘public officail documents or re-
cords ?f all kinds,wn@th@r of the spate or national government,such as
t§o$? Eﬂ Egg Su?t@ agd navy d@;&ftm@gts,c@nsus bureau,wesather bureau,
méoger;;iq,-_ ?0 wﬁ@ﬁ '??bq%cablO?S:LO 9lgtlonar1@s,anoyclopowﬁias
geograpries,or other hooks, periodicals and public addregsses. Fe may even
enguire of others”. .

. . IE 18 a matier of common knowledge among those well informed on the
gg”JﬁegiEf\Sffﬁriﬁe disposal that the septic tank is not the best meth-
vraicial Lovlce or knowledge,and for that reason has cffered to sid
buﬁ.COErE by Lufﬁ%SElEg tqe Ireatise omn the Zubject by Zosensan,refered
t? in the las? bfze; fornished the court.This book ig one from the 1i-
brary of the heath Separtment of the City and County of Lobile,snd ig
ocne of the latest works ou the subject,and the language is so élgﬂ-
and uncgmner@d with ?achmicaagiqrms,that it does not resnire a aagthr
cxr chemist to grasy 'il'tS...'m@&QllrLg- - This BookK 1ig availavle CISO tagT
judge at any time he may see £it to sall for it.

]



The Complainants submit in.conclusion that it is showzn withous
disputs that:

(1} Thet the effluent from the tahk is the town sewage that hasg
not been sterilized nor cleansed from its pollution.

(2) Fnat no analysis of the effluent fromthe tank has besn made,
but that the fact remsing that it 1s foul .and offensgive.

(3) That Respondent has no sort of supervision over 4ts sewer-
age disposal system.

(4) That this septic tank has never been inspected or the inside
by any enginser or other exvert who might know whether it is L= Bdémé
plete ag a tank of its kind or type.

(5) That Complainants live on the place where this vile sewage
is discharged,and koow the conditions,which they describe as 1ntol~
erable.

Por the Court %o glive this Town a decree to the effect That it
hag abated the nuigance which it admits was there when the bhill was
filed,would be to strike at the very foundations of the home of com-
nlainants,and all others similarly situated. The town tells the cours
it hag done nothing sinee the evidenrce of Complainants was begun on
December 1l2th lasgt year to remedy conditions. It ig manifest that
unless the court compels i1t to do so it doss not intend to do anything
more about it. Its motto appears to he Jjust let corditions xot on,lat
Henry endure the stench and pollution . Let them bear the burden of
this Town's stingy policy of running its sewage Gown there on Henmyy's .
ground,refuging to gpend the money necessary to releive Complalinants of
thls burdan.

we gubmit that this ig not right. If the town will not give the
relief voluntarlly,tnen the strong sarm of the Court of uqulty shoula
be extended To foree that to be done which ought to be done.

We leave 1t to this Honorable Court,feeling that it will zo to
the bottom of this matter,and render a dECTb@ fa2ir te all parties,which
will relieve uomplalnants home of thig filthy stream of po1luulon.

SOllCl or for uhﬁ Complainaaus.

I am this day malliag a co,y of thig brief to Tloyd A.lMagney Esgr,30-
Licitor for the nesnon&ent. hugust 20th,1929,

ollcltor for Complalnants.



The Stete of slabame, $ireuit Court.
in BoRlty.

Ealdwin Connby.




LLOYD A. MAGNEY
ATTORNEY AND COUNSELLOR AT LAW
FOLEY. ALABAMA

February 16, 1929.

Hone Te We Rlcharbon, '
Clerk & Register, Cireult Court,
Bay HKinette, Alabanma,

Dear HMr. Richerson:-

. I enclose herewith answer $o the blll as just
amended, in the case of Henry vs. Foley. It is mersly
a re- ixling of my original answer, Please file the sams
and oblige,

YO&I"VBr~ truly,

LAI\&— . L .




2% ¥. J. B. Reports, pg. 345-347.,

JOEN THCMPSON, et al,

Vs
EENRY BEHRMAKN.

A4 preliminary injunction restraining the pr0§rletor
of a shooting ~gallery ;rom so using it or permwttlna it %o
be used as o snnoy the neighbors with the noise and smoke
of +the shooting was granted on order to show cause, 1t ap®
pearing that it was a npuisance at the time of flllng the bill,
though the evidence was conflicting whethsr it was so or not
&t the time of hearing the order to show cause.

Bill for injumetion. On order to show csuse and deposi~
tions taken Thersunder. |

Tach of the two complairants is fthe owner of a dwelling-
house in Paterson, in which he resides with hig family: The de~
fendant has & rifle range, established in June last, on & lot
laterally adjoining the property of Thompson, one of the complain-

ants, and aboutb forty feet from the lot of Heirrich, the other.

There is & store in each of those dwelling-houses. The bill states

- that for the period of WO months past the defendart has, for hire,

pernitted large numbers of persons to shoot in the range; ard hasg,
almoét continously &uring that time, allowed the shooting %o be _
kept up unbtil late at night; that the complainants and thelr fam-
ilies, and the fenants of Thompson, sre and have been greatly‘annoyed
and disturbed by the noise of the shooting in the range; that Thomp-
$on gnd his family and tenants have bsen awakened from their sleep
and kept awake by it at night, and are and have been so apnoyed by
the ghoke from the powder, that they are and have been compelled

to keep their windows shut in order to ezclude it, and that Hein~

rich's children have been awakened and kept swake by the nolse of

the shooting.

the defendsnt, by his suswer, demies that the shooting in
the range is a nuissnce, and alleges that since the78th of August
158t (the Dill was filed on the 25th of that month!, he has used
no rifle there bub ome of small calibre and adapted $o and made ex-
pressly fer rifle galleries ia cities. Ie 2dmits that he keeps the
ranze open until eleven o'clock on Saturday nights and until ten
on other week-day nights. He wWas nitified on behalf of the com-
plalnants on the 11th day of sugust that the shootlng was & greab

anpoysnce to them, and was reuuested fo put & stop to it. Fe paid

. H



no attention to the notice. I‘am satisgfied from a careful
examination of the evideﬁce that when the bill wag filed

and the order to show cause served, the shooting the range

was a nuisance, not only to the complainants, but to other
persons residing inlthe naighbérhood, and that it was 6ne

of sumch a echaracter as to warrant the application to this
gourt. Jince that time it appears that there has been much
legs annoysnce. The defendant insists that there is none 2t
all. Perhaps the shooting can be so conductedlas not to an~-
nﬁy the neighbors. There is a conflict of testimeny as to
whether 1t 1s so conducted now. DBeing sabisfied that there

was ground for an injuﬂcfion when the bill was filed, it is

my duty, under the cireumstarnces, to grant the writ. The de~
fendant has not stopped the shooting, dbut 1s now using a rifle
of smaller calibre. FHad he ceased altogether there would have

" been no meedsof an injunction, but he has not, and he may again
condunet the buéiness in such a‘ﬁay ag to be é nuisance, ifuhe
does not dc so now. The comwplainants have a right to protec-

. tion. There will, therefore, be an injunction restraining the
defendant from so using thé shooting—galiery or rifle range, or
permitting it to be used, as in any way tc annoy the comrlain-
.ants or their families, or tenants oecupyirg their respective o

prefmises, by the noige of the éhooting or the Fﬂmke therefron.

]



C. 4. HENRY and MARGUERITA
HENRY,
NG .

COMPLAINANTS,
-7~ IK THE CIRCUIT COURT OF
MOBILE COUNTY, ALABANA,

THE TOWN OF FOI&Y R Vunieci- IN E”UITY

\ -
personally :;beared

¥r. Prank T. Kremers.....e vho being duly sworn says that he.

pal Gorporatﬂcn,

[

DWFENDANT.

A B 2| B4 S0 e S % A Ek em B8 BN

Before me,

in and for Baldwin County., Alebame

has personally inspected the outlet to the Foley Bewer where
it empties into the Wolf Cresk, just west of the west line of
the lands of compleinants in the above stated suit, and also
inspected the effluent from said sewer at said outlet and the
waters and banks « séid ereek below gaid outlet on the said
lends of complainants;

That said inspections occurred on the day of May,
1929, and on the 1?% day of June, 1929. Affiant furtﬁer says
that szid effluent from said sewer, had a2 foul and offensive
odor, that it was on both said occasions said éffluent hed in
it feeal matter and the liguid was soméwhgt thick and ropy or
mueilleginous, that it discolored to a-véﬁy péfceptable degree,
the waters of the creek down stream from éaid outiet, that the
banks and bottom of saié creek, and the twigs and limbs of bushes

in saild creek downstream from said outlet of said sewer were

coatea ané offen81ve with the said foul feeal matter from said

e b i

effluent frem Sald Eewer.- Thaﬁ this sewage flow1ng into said
creek was and is unsanitary, nasty, filthy and foul, and makes
the atmosphere on the lands of complainants foul with odors and

vnhealthful., That the waters of said creek on complainants said

wands are made wholely unfit for domestic use by said aewagg

from said sewer flowing in sanme.
That affiant resides 4xn the Town of Foley and has so

resided f0z=SSAfP years and is familisr with the conditions

Lot
.



s,

caused in sald creek and on the lands of complainants and

knows that those conditicns are unbearably foul and un~-

senitary and are & menace to the comfort and health of the

complainants and others occupying the complainsnts home on

seld l1snds,

o R S e

e,

&
£ % 4
-
T a9
APFLIANT.

3

_Sworn to and suascrlbed before
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STATE QF ALABAMA, )

Sounty of Balawin. )‘

Marguaritea Henry

end Chetles i. Henry,.

Complainants, ' '
: ‘ . IN THE CIRCULT COURT
: IN CHANCERY SITTING..
3 . |
| - The Town of Foley, & muni- Exceptions of Respondent %o Bill.
cipal corporation,

| .
\ ' Respondent.

Comes now the‘aboﬁe named Respondent, The Town of Foley, aﬁd-ex-
1 cepts to the Bill heretofors Filed by‘the Compeinants herein, for the reason
that said BIll is aﬁneoceSsarily prolix and repitltious and contains unnec-
’_'i essary allegations and impertinent matter, as follows:
i_ o 1: That part of paragraph "Second"™, to-wit:~ "

"That Compainants have expended a large sum of money
Jto wit: SIXTEEN THOUSAND ($16,000.00) Dollars on said
property in its purchase and luoprovement, with a view
to making it a comfortable and convenient dwelling
vriace, and as a place oat of which these compalnants
can derive profits from the use of it, - in codnection
with thelr home, for dairy purposes as well as for a
hotel, or boasrding house, for permanent boarders as
Wwell ag transients.” -

ig unnecessary and impertinent in thet it is wholly irrelevant to the issue

- tendered by Complainsnts snd is not & proper issue between the parties.
Lt ’ . o .
21 Thet part of pezragraph "Fourth", to-wit:=-

"Complainants further charge that, although the water in -
B : cald sewage could not cause disease t0 be imparted
ke s e fhroagh o omilk prodoced by Complainant's cows, which were
| vastured on the land of Complzinsnts through which the
Cregk ih which the sewage was depogited flowed, yet on
account of the evil reports and rumors falsely sprezd
‘ by & certain medical doctor about Complainents property
people wWho bought Complainants milk and butter, refused
' ~further to buy same after hearing the sald reports and
| runors, false though the same were about the fact that
said sewage flowed on Complainanis said land.™

ig8 nnnecsssary and impertineanin that it is wholly irrelevant to the iSsﬁe
tendered by Complainants and is not & proper issue between the parties.
3 That part of paragraph>"Fourth“, to-wit:-

' "Dhe famct that the sewage. flowed over Complainsnt's
gald land greatly dacreased the value of the land

b e i S



"pacause of its foul ordors and disagreeabls gasses
and filth.” -

is repititious, the same allegation havéng been previously made in the
same paregraph of the Bill.
4: -That part of paragraph Fifth, tp-wit:-
ﬁArld they have promised %o abvate it,"
is unnecessary and impertinent in that it is wholly irrelevant to the is-
sue tendsred by Complainants and is not & proper issue hetween the parties.
'WHEBEFORE, Respondent excepts fto said Bill, for the reasons herein-
béfcre stated, end prays that said Bill may be stricken Ifrom the files of

this Court and that Zespondent may go hence withouot day and have Judgment

for its costs herein expended.

-



IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.
IN CEHANCERY. :

C. A. Henry, et ale, .
Complainants,

o Brief of Respondent as to

: Setting aside snbmission.
The Town of Folsy, & :
municipal corporation,

Reapondent.

It is the eonxﬁnxioﬁ of the Respondent that this causé
haeving been herétoﬁore sobmitted upon & very full and complete
record, it would be an abuse o£ digseretion to-set aside that sub-
mission to permit the taking of further testimony, and this is
‘gertainly made menifest by ths various affidavits filed by the
parties in connection with the application %o set aside the sitb=
mission. |
| These affidavits, on both sides, are merely cu mulative,
‘present no new facts for the Court's cdnsideration, and do not in
any way changs the facts estaﬁlished by the testimony heretofore
presented, except that they do serve to deStroj the effect of Com-
plainant's argument that eoﬁditions will be worse in hot weather |
than ig cold.

I trust that it is not overstepping the bounds of pross
priety for me %o state here that if it'seems_wise or necessary 1o
S0 encumber the record, it would be possible o procure and sobmit
literally hundreds of affidavits suach as those tendered herewith.

It seems obvious that to permit the taking of additional
"testimpny Wodld merely multiply depositions ﬁithout disclosing any
different situation than is alrea&y reflected by the record. | '

Prue, it is entirely within the discretion of the Court
-to set agide this submissicn, the statute in so many'words granting
the power and there is & dearth of aunthority in the decisions of
the Suprame Court as to when and how the power should be excercised.
The case of Harrell vs. Mitchell, 8l Ale., 276, guoted Bj your .
honor in the decree of May 23rd, 1929, states that it should be

B e

excercised only "under very sSPpeUIELl circumstances.” C e



The affidevits filed by Complainants in sapport of their
'motioﬁ, disclose no "special circumstances™ and are merely a repé—
tition of statements meds in the original submission.

Indeed, ne more caﬁ be said for thé.affidavits submitted

by Respondent; they too, merely repeat the séme story that all of
Respondent's witnesses have heretofore 1told, although fhey do, of
course, demonstrate that the hot wéather has no effect upon the
operation of the septic tank and does noet cause any offensive con-
dition about it.

Sut the very fact that neither gide can produce anything
new or different at this time is the best possible argument thatl
the case was fully and fairly submitted agd that a re-submission
would accomplish nothiné and would merely eaﬁse additional expense
and annoyance to all concarned.

The case of Dixon vs. Higgins, 82 Ala. 284, 2 So. 289
Holds;

By our decisions the allowance to take additional testi-
money, whether on special application or otherwise, has been
held to rest in the discretion of the Chancellor. Gordon vs.
Tweedy, 74 Ala. 232; Nunn vs. Nunn, 66 Ala. 35. The power

should be sparingly exgdercised, the merits of the case being
the controlling consideration.

Tested by these rules this application should be denied.
There aré no "very special éircamstaﬁces" disclesed by Complainantls
affidavits ané no good reason advanced fér the action requested, |
and to grant it would serve no useful purpose.

e

.
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Soliecitor for Respondent.

pectfully submitted,




1§ THE CIRCUIT COURT QF
BALDWIN COUNTY, ALABAMA.
IN CHANCERY.

MARGUERITA HENRY
AND C. 4. HENRY,

)
)
Gompiainants, )i _
-vs- o | ; AFRIDAVIT.
: | :
)
)
)

THE T0OWN OF FOLEY, &
Municipal corporation,

Respondent.

STATE OF ALABAME, g
County of Bsldwin. )}

H. G. MENXE, being first duly sworn, on his ocath deposes
and says: that he is the same H. G. Menke who testified a8 a wit=
ness for Respondent in the orlglnal submission of this case, and

that he wasg tnen and is now and has been for six and ons-half yaars

tra Assmtsnt Stata Ssnltary Engineer of the State of Al= bama.

That he dld on the 2nd day of July, 1929, at the hour of
about 10,50 A. M., make an examination and 1nsyect10n of the septlc-
tank of the Town of Foley, the territory sarrounding the same and of
the land of complainant along Wolf Creek for a distance of about 300
feet below sald septic tank. |

» This is a verj hot day, the thermometer being over 90 end

" with considerable humidity.

That he noticed a very slight and not unpleasant odor at
the point of the discharge of the septic tank e£fluent into the
creek, but this ndor was not perceptible comtinuously and was never

strong enough to attract the atteutioﬁ of sny oneg unless they were

" gpecifically 100king for such evidencé. The tank, in affisnt's

opinion was functioning propexly, in fact excéllently, and no selid
particles passed from the tank during the time of the inspection.
There was & slight_deposit on tha twigs anﬁ dabris of the creek
proper; all this was at the actual discharsze point of the septiec

tank and not further then fifteen feet‘beléw the outlet of the tenk.

Fuarther down the stream, at the small bridge, he noticed no odor

whatsoever and the organic deposit on the twigs and branches had

" aldost entirely dissappeared. A part of this deposit was fishgd



out =xit with a twigf and held close to the nose and gave off no odor
that was perceptible. In fact at ne point more than ten feet from

the tank was there the slightest odor attributable to the tank or

sewage perceptible.

A comparison of the result of this inspection in warm

weather and that made on February lst, -in the winter months, showed
ne difference as regards‘quélity ofleffleunx, and presence of
odors, and deposit in the stream oxr upon the debris in ths stream.
B:iefly, then, eenﬂitions were unchanged and this septic
tank is now, a8 it was then, properly performing the functions it

is intended to perform and there is ne insanitzry or offensive coun-

 ditiong due t0 this tanks

Sdbscribad in my presence and sworn to before me this -
2nd day of July, 19&%.

“:#’f,f! Y oA g P
i A L 'hfjﬂfﬁ ’/]/;,? -

..7’



IN THE CIRCUIT CCOURT OF

BALDWIN COUNTY, ALABAMA.
IN CHANCERY.

Cs 4o Henry, et al.,
Complainsnts,

L =V8- ARFIDAVIT.

The Town of foley, a
Municipal Corporation,

Hespondent.

STATE OF ADLABAMA )

COUNTY OF BALDWIN. )

B. ¥. Patterson, being first duly sworn, on oath deposes

‘and says:=

| C My name is 3. . Patterson, I am the proprietor of the
Foley iotor GS., of Foley, Alabama, and am & member of the Town
Council. .I testified a8 a witness in this case last February and
have today¥ July lz2th, 1929, at about 9:30 A. K., made another Irip
t0 the Town's septie tank in order to cémpare.conditions in hot
Weather’and‘in cold. It was a hot'morning, with the thermometer
between 85 and 90 degress, but I could not see any difference be-
tween conditions there ftoday and in the colder wieather last
dannary and ¥ebruary. I have not been there befpre today for sev~
| eral months as the tank is located away off from the road ir a wild
and inaccessible place and is difficult to get to, but today I went
clear down to the oantlet and put my head right in the pipe through
the head wall and right close up to the water as it flows from the
tank and even in that position the only odor was a very faint musty
odor such as one smells iﬁ a damp cave, and there was none at all
except right in this pipe. Away from the ftank even just a few feetl,
two or three,'there was no odoxr at all that one corld smell and al-
thoagh I went clear down to the stock bridge on Mr. Henry's land

I could not smell any odor at any place along the branch or any
place‘gn Mr. Henry's land or at any point between the tank and where
I left my car. |
B I could not see anything sbout the water or the panks of
the branch to show tﬁat there wés any pollution of the water and I
could not see any differenée between this branch and any other. The

water was clear and looked all right 4o me and there was no odor

from it. I cannot sse that lir. Henry has any reason at all to com-



’pléiﬁ about this tank aslit seems to me to be working perfectly
cand the hot weather has not-made any difference at all thet I can
discover. _

There were no solids at all in the water from the tank
and to me 1t sesemed to be perfectly elsar znd there was nothing
offensive in the slightest degree about this tank or the water

. that comes out of it. It all looked all right to me.

Sabgeribed in my presence and sworn to befors me, this

12th day of July, 1929,

-~

Notary. rublLlc.



Cs A. Henry, et al., 1IN THEE CIRCUIT COURT OF
BALDNIN COUNTY, ALABAMA.
Complainants, in chancery.

-y E- AFPIDAVIT.

Tha Town of Foley, a
municipal corporation,

Hegpondent.

STATE OF ALABANA, )

County of Baldwin. )

O. B. Davise, being first duly sworn, on oath deposes and
‘says:- .

.My nems is O. E. Davis end I am a bookkeeper for the
foley HMotor €o. I Weﬁt this morning, duly 12th, 1929, with ﬁr.
Pattorson, to the Town septic tank. I t is & very hot morning.
We went clear down to the outlet of the tank and I tried to smell
some odor from it, but théra wag nothing that I could smell at all.
I looked at the water of the branch =t geveral places but I could
ﬁot see anythingin it that looked diffsrent kisk from any other
branch and I have lived in southern Alabame and have been familiar
- with these little streams or branches all my life. I could neither
see nor smell anything out of the ordinary. H

I was down there omce bafore with Ur. Patterson last win-
ter buﬁ I could not see any difference this morning from what I saw
on & cold morning., If I did not know that this septic tank is there,
there is mothing about this branch that I conld tell it from as the
water i8 clear and thers is nothing floating in it that I could see,
except just what you will see in any of these branches and there
is no smell sbout it at all. So far'as I can sees the tank makes
no difference to it except that it éauseé more water to fiaw than |

would otherwise.

I neither saw nor smellsd enything in ths 1eést offensive

Subseribed in my presence and sworn to before me this
12%h day of July, 1929. . '

or objectionsble %o ms.

‘Notary Public.



IN THE CIRCUIT COURT Om

BALDWIN COUNTY, ALABAWA.
"IN CHANCERY. -

- 6. A, Henxy, et el,
Complainants,
~vs- AFPIDAVIT.

The Town of PFoley, &
Municipal Corporatiom,

g

Hespondent.

STATE OF ALABAMA, ?
County of Baldwin. )

Martin C. Grosby, being Ffirst duly sworn, on cath dsposes
and says:

My name is Martin C. Cresby, I am the proprietor of a
drug store in the Town of Poley, and ém the same Crosbhby ﬁho teati-
fied in this case last February.

- 1 went down to the Town's septic fank on Wolf Greek,_
near lir. Henry's place at £:00 o'clock P. M. on July 8th, 1929. It
had reined hard that morning and after the rain got vary hot and
it was & closa, stieky day. I theaght it was just the kind of a
day that would show up anything wroug with the septie tank and a
day on which any odor would be particularly noticeable, There was

absolutely no odor of any kind. I was right at the outlet pipe,

could put my hendin the water as it came omt of the tank snd could
not smell & thing and the water was perfeetly clear. Thers was no

discoloration and nothing at all in the water, such as solid parti-

cles. The watsr of the branch was rather muddy as was to be ex-
rected after a heavy rain and I was not able to tell very much about
its condition for that reason but I did not see anything about it
that looked 1like it had been affacted at all by the discharge from
the tank, and'certainly there was no odor at all.

L went down again on July Llth, yesterday, and took with
me kir. J. R. Carson, & civil engineer. We went down about 9:00
o'clock in the morning and it was another very haot day, but there
had been ne rain and the water was perfectly clear again and we
_could see if there was anything from the tank in it. There is lots
of stuff down in this branch and it is grown up.all around it with

& very heavy growth of trees and bushes and at several places where



Kt

2 log or branch was down in the water we noticed & sort of seum on
 the water eolleéted sgeinst the obstruction. There Was not much of
this but we thought it might come from the tank and so we went up
the stream a ways, above the tank and before the discharge from the
tank gets into the watér at all, and we found gfcisely the same con~ |
dition there. It could not have worked up the stream, against the
flow of the water, and then, too, it was always on the upsiream
side of the obstruection showing that it had been carrisd there by
the water from further ap the stream. I have seen the Same sort
of scum in other branches and this one, in all-reSpects leoks to
me just like all the rest we have down here and I cammot see or
smell anything about this branch which is different frém the rest.
We also went down the stream to the Llittle stock bridgs

and examined the waiter where ever wa coal& gat to it through the
underbrush and I could not see or smgll & thing. This septic tank
does not make the slightest difference in this-branch sc far as I
¢an determine. N

| It is just the same in hot westher as 1% was in cold so
far ag I can see and thers is not a bit of smell anywhere, even
right &% the tank. I do not see how any septic %amk could work
better than this one is doing and there is nothing the least.bit

offensive about it even on a very hot, murky éay.

gubsceribed in mynpresence andé sworn to before me, this

- 12th day of July, 1929.




IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.
IN CHANCERY. '

C. 4 Henry, et &al.,

Complainants,
: )
APRIDAVIT,

The Town of Foley, &
Muniepal Corporation,

Baspon&enﬁ.

STATE OF ALABANA, . )
County of Baldwin. ) -

0. W. Green, being first‘duly sworn, oﬁ oath deposes and

saygi=

| I am the same C. W. Green-who testified for the Town in
the_origin&l_submissicn-af this case and am the Mayor of Foley. I
have recently made two trips to the Town's septic tank for the pur-
pose of inspecting it and comparing it and its operations during
hot westher, with the conditions there a&s I found them during the
- ¢old weathser last Winter.whan my testimony was first taken.

. The first of these trips I made on June 21st, 1929, in
company with Dr. John Staxk. it was & hot, dry day and we went to
the tank at about 10:00 o'clock 4. M. I inspected the tank, the
discharge from it, the banks and waters of the branch down as far
ag Henry's stock bridge, about 300 feet east of the tank, and I was
absolutely uﬂable.to discern the slightest odor any place. Right
at the outlet, Wiﬁhin jast 8 few iweihes of the stream of water as
it comes.out of the tank, it was impossible for me to smell anything
at all and at no place along the stream wés there ahything which L
could see or smell to distlnguish thés branehjor'créak from any of
the huandreds which flow through this secflon. The water was just
ag cleay, thers was no more'deposit in the stream or on the banks
or the branches of the trees ané bushesd which lielih tiie water than
any of these surface water branches and nothing at all %o gshow that
the tank emptied into it. To my mind it is impossible for-aﬁyone
t¢ stand anywhere on Mr. Henry's property and from anything that
caen be seen or smelled, tell that there is & Septic tank discharg-

ing into this branch. There is simply nothing there to disclose



Co 4. Henry, et al., IN TEE CIRCUIT COURT OF

BALDWIR COUNTY, ALABAWA.

Complainants, ) I¥ CHANCERY.

e AFPIDAVIT.

The Town of Holey, a
Hunicpal Corporation,

)
)
|
Y
)
3
Raspondent. )

STATE OF ALABAMA, )

- County of Baldwin. )}

Dr. Sibley Holmes, being firsi_duly sworn, on oath de-
poses and says:- -

Ky neme is Sibley Holmes and I am & Docbor of Medicine
and have been sngaged in the praectice of my profession continususly
for the past ﬁhirty-thrae years, the last itwelve, almost thirteen
years, in Foléy,_&labama, I am the Semator from the'Twenty~first
Senetorial District of the State of Alsbama. |

I am very muéh interested in all matters pertsining to
health and sanitation, and so was glad to go with Mayor C. W. Green
of Foley, to inspect the septic tank of the Town, and we went there
abodt‘lO:DG o'clock 4. M., July 1st, 1929. This was a very hot,
hﬁmid day and we went clear down to the branch and right ap o thé
outleftof the septic tank, but although were were within just a few
faet of if, there was. no odor of any kind thai I could sense nor
wag there any odor from thg tank at any plsce in that vieinity that
1 conld detect. We went down the stream, onto Mr. Henry's property,
to the stock bridge which he has constructed across the stream and -
exemined the water at sSeveral points along the way, but I was unsbls
to see anything which in my Jjudgment wes attributable to this tank.
There was noticeabla, at several pointe, émall'collections of for=-
eign‘matter against obstructions to the fléw of the water, but I do na

kinow that these came from the sepitic tank and do not belisve that
they did, as they are characteristic of all the branches in this
part of the coantry.

I saw no evidences of sewage pollution. It is poesible

that there msy be some pollution of this water from this septic



tank; but, 1f so, it was not apparent from the superficial examQ)'
~ination I was able to make. It is a2 fact that all of these sur-
faca Watérs are subject to'pollation of ome kind or enother and
that 1isg particularly true of this Wolf Creek which flows for some
distance thoongh or closa ta.the Town of Foley, but I cannot sse
‘that the septic tank is the cause of any appreciable pollation of
it.

‘There is nothing offensive about the tank itself or the
condition of the stream, no odors of any kind, and nothing that
could be called a nuisance in my judgment. I think that the Town
of Foley has a vary good system of sewage disposal and that it is

a distinet advantage to the health of the community.

Subscribed in my presence and eworn to before me, this

12%h day of July, 1929.

Hotary Public.




it,

July lst was an extremely hot day, lots of humidity and
I went down to the tank sgein at about 10:00 a'clock A. M. in come
. pany with Dr. Sibley Holmes. The conditions were just the same &8
I found them on June 2lst, no odor and no deposilt in the stream
which I could lay to.tha tank. Of course, in s&ll tﬁess surface
waters, there is lets‘af‘rdbbish, dgad limbs of trees, shrubbery
gtc., and the water is shallow, only a few inches deap and spraaa
out over a good deal'of ground with a very heavy growth of trees,
bushes and sall kinds of vegetsation and theie is more or less of a
slimy deposit on obstxuetions to the water in'ali of them, but this
one, known ag Wolf Cresek, is ﬁe ditferent from any of the rest so ?
far ag I can see, and ceriainly thers is no more smell from it than
from any of the others which the Town's septic tank does not touch
at allk; in fact there is no smell st all that I can distinguish.

If anything there was less odor during these two inspe-
tions I made in hot weather,.than there was in the inspections I
made during cold weather, because I could then smell a very faint
edor right at the tank, while thess last two trips there was no
odor at all. I was very agreeably surprised because I had thought
thore might be some.trath in Mr. Henry's cantention-that conditions
would be worse in hot weather than in cold, but the fact is that
they are not and that there is nothing offensive sbout this tank

at all, and it is performing wonderfully well in my Jjudgment.

Subsceribved in my presence and sworn to before me, this

12th day of July, 1929.




STATE OF ALABAWA,

CIRCUIT COURT

BALDWIN COURTY.

MARGUERITA HENRY and CHARLES A.
HENRY ' Cemplainants,

Vs

THE TOWN OF FOLEY a Municipal
Eorporation, Respendsnt.

70 THE HONORABLE JOHN D. LEIGH, JUDGE OF THE CIRCUIT
COURT OF BALDWIN COUNTY, ALABAMA: o

Your Orstrix and Qraﬁ@r,'marguerita Heury amd ¢harles
A, Henry file this bill of &empiaiaant\iﬁ this‘Epmarablé éeurt
and for cause of Cemplairent, respectfully show as fellows:
| First: Gemplainaﬁ$3aa1&egethat they are resiéaﬁt Eitif
zens of the County of Baldwin,State of Alabema, and over the age
of twenty one years, @hat the Eesganﬁenﬁ is af%awm.,incerparateﬂ
as s Municipel Corporstion; under the general Laws of the Stats
of Alabame, end is situated in the County of Baldwin, State of
Alabama. | |

$eeoﬁ@; Compiainants further shpw'the Gourt that they are
the ownmevs of the follewing deseribed tract of land sibtusted in
gaid 8tate and County te wit:

#srm Number Seven{7), being the Southwest

guarter of the E@rtheast quarter of Section Twent

aight (28], anashi? deven (7)South; Rangs Pour { 4?

Hdast, except four (4) seres described as follows:-

ﬁammeacing at the Southwest corner of the Northesst

? uarter of Section{28), gewnship (7) 8South of Hamge

4) Bast, run North 600 Feet; thence, Hast 300 feet;

thenss, South 600 feet, themce, Eest 300 ¥eet, %o

the placs of beginﬁing. _ ,
%hat compalinants asquireﬁ the titls to said real estate on te wit:
8th day of %ebraarg,lﬁz? and at an early @ate theresfter, took p@ss-
gsgion of sald preparty; moved en it as their home and have gecupied
it as their homestead snd residence ever sinee and sTe HOW 80 0CCU-
pying it. %hat &ald prayerty is not within the cerperste limits of

the said %awn but is edjacent thereto. That compiaimunts have ex-
pended 2 1arga pum of money to wib: SIXTEEN T&GﬁSﬁE@ (@15009‘@9)



DOLLARS on safd preoperty im its purchase and lmprovement, with a
view to making it a comfertable ahé. convepient dwellimg place, ‘aﬁd
&8s a place out of which theme Complainants can derive profits from
the use of it, in e@ﬂﬂectiealwith their hﬁm@”,‘fermﬁairy5§urpeses
es well as for a hotel, or b@arﬂing house, fer permanent boarders

a8 well as for transients..

<3

Zﬁ%i;gi’ff?giz 1 rﬁ?fggfz%er show that the Respendent, the

@emn of @aley,gcanstruetQQ sud has beem for more then eme year. ama

is now oparating s sapitary sewer in and through tha 84id town, in-

te whieh by comnectiom 8 with %he éwalling#, stores aﬁﬁ other houses

and habitetions of s&id town, the sewage composed of meny kinds

of filth snd of exerets from the tailsts-griprimies in constant

use, insai& town, flows and @amp&éinants ﬁﬁ?hhar aharge that the

SoWer discharges iﬁs flow at or very near thgqlina of these_éﬁﬁgl&ig—

ants sald land, imte a smell stream lecally known as Wolf Creek,

which stream/g§§§%?%€§M§§3§%§izﬁafeet through Cemplainanmts land.
Bourth: Complainants fwthérﬁ charge that the said sew

age composed as aferesai& 13’giziEfn:izézziffz%izazifge%éggif Com=

plaingnts daid lard in said Greek end thet it creates foul odérs

and vepors and passes deitrimental to the comfort end wéll being of

the_éemplainan$s dwelling and that said dwelling and property of

complainants 16 much depreciated in value by the digcharge of said
feWage frem the said sewer on and nesr their land.snd im such proxie
mity to their dwelling Eeuﬁe, s te meke it very mueh less pleasant
and habitable as & dwélliﬁg house amd practically destroys its value
a8 a hotel or he&rdiﬁg house, bea&use of the foul and mansesting G-
dors and gasses exhaled from the said gewage; which gauses the vile,

and affagsive odors teo fill The air in snd avound saia awellimg'heuaa;

e -~




sawaae flewad over éemplainaﬁts g8aid land greatly decressedi the
value of the land because of its feoul aders .and dih&greeable gasses
afid filth. ﬁaﬁd nuigsence is a eontinnzng_ane as gsid sewer is usai
cengtantly by said ?@Wﬂd

Pifth: G@E@laiﬁants shew that they im October, 1927, de-

manded of the an@r and other respanalble effieers of said %@wn

an abatement ef the above statsd nuisance sxé

t@—abatﬁ—if‘ brt th@ugh te wit: four months heve ﬂlapaeé since suﬁh
demend, FHE no abatament of said puisance has beem mafe,

A ?f %hat the iajury $0o 6@mplaiﬁants‘ gaid praperty, ampi the
aiseamfart and imaaﬂfaniaﬁes and less to which Complainsnts are

suhjaetea all ss abava set forth are of such & npature, and se rem;@w

'aurring overy éag; thaﬁ gshe e¢an n@t be fully compenssated in aamages.i

that under the faets aa h erain allage@ the Gemplaiﬁanta hevs not

-an adequate ramedy 8t Law.

.}_;q
S

ERAYEB FOR RELIEF.

@omplaiﬁarms rasPaetfully pray that this Homorabis Comrt :
mske 8hd enter a &eeres direetlng anﬁ eammanﬁing the Eaap@nﬁant,
the Q@uﬁ of E@ley;te abate the s2id nuissunce caused by the sew-
age flowing frem 1ts gewer on to €omplainants 1and,'and Complain.
snts pray for parmanaﬁt injunction against Respondent, emjoining

it from continuing the aforessid nuisance; Cohplainants pray for

sueh other or further relief as they may be entitled to, under the

allegations and proef.
PRAYEE POR PROCESS.
Gomplainsnts pray that the fewn of Feley,as s Munieipal

Gorporaticn, be maaa\a wrty to this suit, and teo that end that

pracess iésae out of this Hemorable €ourt,commanding it to plead
enswer or demur to this bili of Complaint within the time prescribed
by Law,and in aefaalt theregf, that a decree pro confesso be rond-
erea against it, and as 1nnéuﬁy boupd Gemplainants will evem mray

atc.

POOT NOTE: 7 .
The Bespondent is required to amswer this bill of Complefmt

from paragraph ans'ta paragraph five inolugive, but not under oath
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Varguerita Henry, et als.
Complainants,
The Town of Foley, a cor- Baldwin County, Alabams.

poration,

)
| )
TS ) In The CGireuit Court of
)
) In Egquity.
)

Respondent.

)

This cause 1s submitted on motion of Complainant tc set

' agide the submission and permit the taking of addifional tes-

timony in the-cause snd on responden*’é objections thereto.
The rule in Alabama governlﬂg sueb motions is thus

stated by Chief Justice Brickell 1n Earrell V. itchell, &1 Ala,

270s

"The rule in courts of equity, disslliowing except under
very specisl clrecumstances, the exsmination of witnesses after
the publidation of the evidence, even before hearing and decree,
ig fournded on the soundest pollcy and highest wisdom, and it 1s
feared that it is not enforced ag rigorously as the ends of
truth and Jjustice require.

While thig is the fule, the general rule, it is never-
theless in the sound discretion of the Judge Lo take such action
funder very specigl circumstances®. If the circumstancew of
thig case ars very gxcaptionsl, the complainant should have the
right to so show by affidavits, which respondent should be =2llow-
ed rebut by counter affidavits. The Register will enroll the
following decree.

DECREE.

This cause is submitited on motion of Complainant to set
agide Tthe former submission and permit the taking of additional

' testimony, and upon the respondents objection to the sllowance

of said motion. Upon consideration of said motion the Court
is of the opinion that the hesring of said motion should bhe con-
tinued to allow Complainant to show by affifavits, if he can, '
that the facts and circumstances of this case are of such excepta
ional nsture as to warrant the granting of his motion, and to rper-
mit the ResPondent to rebut by counter affidavits, if it sees
Proper.

It is therefore ordered, adjudged and decreed by the
Court that this hearing be continued and the complainant ailowed
thirty days fto procure and file such affidavits =5 he may be ad-

vigsed are pertinent and proper, serving the respondent with covies!

of all such affidavits. The respondent is allowed thirty aays
from the date of such service to precure and file rebutting affi-
davits if it so-desires.

Done at Chambers at Honroeville, Als. Igy 23rda, 1929.
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Marguerita Henry and . I¥ THE GIRGUIT COURT OF
Charles &. Henry, : BETDWIN COUNTY ALABAMA.
' IN CEANCERY.
Complainants, :
-V - )
STIPULATION, .

The Town of Foley, a
municipal. corporation,

Respondent.

-l

It is hereby stipulated, by and between the partles nereto, by
their respective solieitors, as follows: ‘

: - Phat C. A. Henry, for complainanis, testified orally before
the court, that the bottle of water by him exhibited to the Court
wzs procured by him from the discharge of the septic tank as the
same comes from the tank and before it falls: t0 the ground at 5:00
o*cloek P. ¥., February 28%h, 1929.

{ ?hat C. W. Green, for the Respondent, testified orally be-
fore the court that the t&ree bottles of water by him exhibited o0

| the court, were procured by him at 7:00 o'eclock L. M., March 1st,

1929, as ;o1lows-

#1 was taken from the waters of Wolf Creek, 15 feet below
the point where the septiec tank empties into s=zid ereek.

#2 was taken from the waters of Wolf Cree, 15 feet above

- the point-where the septic tank empiies into zaid creck.

#£3 was taken from the discharge of the septic tank ah

" the same place and in the same manner ag that testified to by C.

&, Henry.

That Dr. JohnStark testified orally before the court that
he is the Town Clerk of the Town of Foley and has charge of its
records. That the approximate yearly income of said Town is $6,000.00

‘and its yearly expenditures slight¥y in exceess of that sum and that

the mew Town now has a floating, unsecured indebtedness of $5,900.00.

Thet the number of conmeetions to the Foley SanitarynSewer
system is between 80 and 100,

That by special assessments against the property benefitted
the Town of Foley has recently completed an installation of sidewalks
amounting to apppoximately $19,000.00.
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The State of Alsbama, Circuit Cours.
In Egunity.
Baldwin County.

Kerguerita Henry and
Cherles A.Henry, . Complainants,
Vs

The Town of ¥ Foley,a munlclpal
Corporation, .

Responﬁent.

. Cemes“%he Complainent and prays the qourt t0 permit them
o é;ﬁend their bill of Complaint in this Csuse in red Ink by striking
out of the Bili 6f Complaint ét the head or Caption théreof the words
*“At Law” ,and in thelr place, Insert tne Words TIn Eouity”. This emend-

meﬂt 1s made necessary because of a tynographlcal error,in writing

“ ThlS is & sult 1n anulty and not at law, and the bill of complaint,was

'G~-@m$qued 0 so_state.

-“espeetfuily submitted,

Solicitor for the Gémplainant.

the WOT&S "At Law" ,where the words In Bguity should have been wrltteﬂ._

|
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MARGUERITA HENRY and '
XC.

CEARIES A. HEFRY, :
Complainants, :

IX THE CIBCU IT CCURT OF
~rs=-" :

BATLDWIR COUETY, ALABAMA
THE TOWN OF FOLEY, a
Vuniecipal CGTﬂOfathﬁ

(3]

Respondent.

' Come the Gomplainants in the above stated cause
and move the court to set aside the sﬂbm;ssion in this cause
on the following grounds, upon each ground of which separate-
ly, the complainants insist:-

(1} This is a suit filed to abate a nuisance.

"It ig admitted by the defen&anﬁ that the nuisanca 4id exist when

the suit was filed and up %0 a‘certain time, but it was glaimed
by the:ﬁefendant at the hearing, and on the submission, and A& now
elaimg,that the nuisaﬁce hasg been.abated. Y
(2} "The complainants;-while maintaining'that the
proof iﬁtroduce& by them on the'submission of the cause showed
that then the nﬂasance had kot been abated, are prepared now to
prove that the nulsance is contlnulng and that 1its conulnuance

ig ap injury to them and has never been abated. That tha cold

weather and abundant raing which prevailed when respondent's evi-

derce was taken, lent color to the respondernt's olaim that it

has abated the nuisance, bubt now that the warm, dry Weather has
come: the ruissnce which was only minimized by the cold and rain,
is as bad and offensive as ever. | |

(5). Complainarnts wish to introduce further evi-

dence or have the court order & reference or, in some other way,

hairg ik, OFﬂlﬁ;ally‘Aﬂ ev;@ence Lo the atteﬂtlon of the court

het PR

that the said nuisance is not abateq,_but is now continving and
is as offensive and harmful to complainants as charged in their

said Bill of Comrlaind.

.I.l'.‘.l...ll.l...‘l.. a8 ® 80 e saa

SCLICITOR FOR COMPLAINANTS.

I hereby certify that I this day mailed 2 copy of this motion %o

Jr. Iloyd 4. Magney, colicitor for respondents. Nay 156h, 1929.

l—.pnocziltool

DOLICITOR WG? GCN?Lm IFANTS.
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SUMMONS—ORIGINAL. @ ¢ = . i .. . MoorePtglo.

The State of ‘Alabama,
' Baldwm County. :

To any Shenff of the State of AIabama-——GREETING

}' fGiréuit'Court of B’:aldévin County, In Equity.

WE COMMAND YOU That you: summon----?ha _Zgwa Of Foley 2. Munmlpal
Corporatlen

........................................................................................
L A R R N I R R N I I R N N R R R T T T T T R

...........................................................................................

L R L T R R R R I I R R I N L R I R I N Y R R R T I

of ____:E_g.a_lé‘?g‘ﬁ _________________ County, to be and appear before the Judoe of the Circuit Court
of Baldwin County, exercising Chancery jurisdiction, within thirty days after the service of Sum-
mons, and there to answer, plead or demur, without oath, to a Bill of Complaint lately exhibited by

..............................................................................

....................................................................................... -

- -
............................................ L R N T
..........................................................................................
........................................................................................
........................................................................................
LI R I T T T T T T T T
mEmwE mEmm e e m e EE E e e E e e e e e e e m i o mmmh cm e e cm e E B B i e e e mm e o o

The Town of Foley a Jnnlclpal Corporation,

againstsald . ____ L.l IS T e

and further to do and perform what said Judge shall order and direct in that behalf. And this the
said Defendant shall'in no wise omit, under penalty, etc. And we further command that you return
this writ with your endorsement thereon, to our said Court immediately upen the execution thereof,

WITNESS, T. W. Richerson, Register of said Circuit Court, this___. ____ -:'-_5_13-?_- ______ day of

Sl # B 2
N. B.—Any party defendant is entitled to a copy of the/ bill upon application to the Eegister.

'._‘ \‘
\
]
N

e emema

L



SERVE ON oo e omoen mommem emmes mrene e n agacn comim ecnmne

Cli‘Clllt Court of Baldwin County ;
In Equity. ' '

SUMMONS -

Marguynlte Henrg.r and _

e

Charles enry.

[P R PR A

S S I

V8. ,_..,.m;:

The Town of ﬂoley & Mum.cl_ 3

Corporatlon. e \

—_———— i = - m———

‘E,
g
e o e e m mm i —— e mmmm i m %

R,

I |
Re P Roaeh, i 's_ . j
|

Solicitor for dpml)lainaht

Recorded in Vol
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THE STATE OF ALABAMA
BALDWIN COUNTY.

15th

Received in office this =9

_ day of. March eeeee.. 1928

Sherlff

s

Rixecuted this___gf,( d e day of

%ufl e 192 //

Summons with |}

Defendfmt

puty Shemff

L owind
PE

Sheriff. §




Marguerita Henry, et als.,

)
Somplainants, 3 I§ TR GIROUIT GOURT OF BALDWIN
Vs, ) SOUNTY, ALABAML.
Town of Foley, % I B2QUITY.
Regpondent. %

The bill seeks the sbatement of an alleged nuisance,

but no damages are sought to be recovered. It aprears from the

i pleading and testimony that the septic tank codmplained of as

constituting a2 muisance was constructed by the Town of Foley
in the year, 1925, and that the Complainants came to Feley on
or about the first of Febrﬁary, 1927, purchasing their property
deseribed in the bill of complsint on the second day after
their arrival, but without any knowledge that the tank was in
operstion snd discharging its ££5askt into WolZ Greek within
fifteen feet of Their property line. It further sppearsg that

the creek runs through complainants’ land for s distance of

| some twelve hundred feel, and within some eight hundred feet

of thezr dwelliing, It seems that complsinents occupied thelr
dwelling from February lst., 19227, to August lst., 1927, before
they knew of the existence of this tank so near their land, at
which time the odor from same became most offensive, this,
vosgsibly, because fhere was an‘iﬁcreased volume of sewewmage
discharged through the tank. But Complainants are not precluded
from relief by the priority of occupation.

There can be no guestion but that at the time of filing
the bill of complaiﬁf, and for long prior and subseguent thereto,
the tank 4id constitube such & mmisance as justified the bill
and entitled complainants to relief. I am convinced, however,
that a prevondenance of the evidence shows an abatemént of the

very bad conditions existing at the time the bill was filed.

 Officers from the State znd County Health Offices téstify that

the sepbic tank is funetioning as intended. A number of doctorsy

andifggineers, who qualify as experts, testify to the same gﬁ%ect.

| (1)
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| It appears that such sewsrage disposal, or treatment, is usual

in the towas and cities of the State, and must have the approval
of the Department of Heslth. It's Sanitary Engineer has exemined
and aporoved this_particular tank.

The Town of Foley has expended large sums in its
sanitsry errangements, and this septic tank is a vital and
necessary part of its systemg It appears that the town
consgulted qqalified sanitary‘eﬁgineers before installing the
system and this ténk as & part thereof. It is trume that,
from faulty counstruction, the tank failea té function properly
when built, and thet the town officers delayed an unreasonable
length of time in remedying complainants® just grouud of com-
plaint, but the great weight of the evidence shows that, after
so long s time, this has been.done. I am convinced that
Complainants have suffered damage, anmoyance, discomfort and
ragl injury, for which, on a proper showing on aovropriate |
pleadings, they wonld be awarded just compensation, but in
this suit only injunctive relief is swwgkk asked. In cases
such as this it is the duty of the court to consider the
comparative injury to the parties before éwarding g writ of
injunction, and this, %too, where eomplaiﬁants' rightz to
such relief ig otherwise @1ain and clesr. Ouf Supreme Court
has meny times teken into consideration the faet that & public
wtility was involved end has frequantly rested its denial of
the wriﬁ almost entirely upon the fact that its issuance wounld
injuriously affect the public convenience. Gonceding’agéinst
what appears to me to be the great weight of the evidence’that
the =dmitted ruisence hes not been abated, it does not Zollow
that an injunction shoul& issue, for the reason that The
congequences to the citizens of Foley would, in sll probability,
be worse then mere Tingonvenience. I am convinced from & |

consideration of the evidence that Ior monthis the contents of

“ths sewers were dumped without sny treatment upon complainants'

land, whereby the stream was polluted; also the air, and, in

fact, the entire premises. It is further no doubt true that,

even under present improved conditions, the stream is unfit for
. .
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drinking purposes, or other domestic uses. o one with =2
znowledge of the fasts conld ever bring himself to drink the
water in the future, no metter what different system of

-

curificstion might be substituted for the one in Present use.
i <o

It is common knowledge that the waters o1 such gtreams in

close proximity to towns are unfit’ for domestic uses, and the
tegtimony in this case affirmatively shows this tc be trume of
the msters of this sbream above the %ank. Consequently, no
manner of injunction gould be of benefit %o Gomplainants by

. way of resgboring thg pﬁrity of the wabters of the creek. II,

as the grest weight of fhe testimony indicates, the offensive
odors have been removed by the rerairs to the tank, no sub-
stantiai hene it wounld accrue to Complainents by the issuance

of an injunction, whereas its issuance would entail zrest
exvense, (if no more serious consegquences}, on the citizens

of Toley without benefit either to thenselves or to Complainants.
Cn ﬁhe other hand, if in faet the nuisence has not been ’
permanently ébatea, but conditions only temporarily improved,
these proceedings do not estop or »precliude complainants from
seeking redress by way of damages for future injuries; or,
for that matter, any vast injuries not barred by the statute
of limitations, or sffeeted by the doctrine of res adjudicats,
%f here applicable;.

Since the submissiqn on the merits the complainants
have moved the Court to set aside the submission and permit
the taking of additional testimony as to present gonditions.
By decree entered lay 23rd., 1929, the parties were rermitted
to gubmit affidavits in suppetrt and in opp&sitioﬁ to this
motion. 4 congideration of these affidevits leaves no doubt
that it would serve no good purpose to re-open the case, and
that the motion shounld be overruled.

The Register will enroll the following

This cause is submitted for finsl decree on the

3
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pleading and precof as noted by the Reglster, and on motion of
Sompleinants® to set aside seid submission and allow the taking
of additionsl testimoxy, the Resvandent’s objectiocn to the

allowence of said motion to set aside said submission, and on

:-a;flﬁaV1ts supporting and rebu ting‘said motion. Upon a

of said motion’
00ﬂ81derat10%4ho/set agide the former submission, the objections

filed thereto, and the supporting and rebutting aflfidavits in
relation thereto, I am of tﬁe'opinion that ssid motion should
be overruled. It is therefbre o“aeved adiudge@;gn& decreed
that said motion to set aslae the subm1331on be, ténd seme hereby
is, overruled and refused. S L ;_ E
Upon congiderstion of the pleading ani.proof I am of
the opinion that the nuidance coﬁplained of has been abated
pending'the suit, and that there now ex:sts nothing upon which
to predicate 2 writ. of 1n;unctlon, or agalﬂst which = writ of
‘njuhetion should properly issue. ;
It is therefore, ordesred, adjudged and decreed by th
Gourt that complainants bill of complaint be dismissed, but at ;
the costs of respondent, for which let execuiion issue.
Done at Chambers =2t Honroeville,.glabama, this the
24th.

day of August, 1929.
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STATE OF ALABAMA
COUNTY OF BALDWIXN

I, Elma Carsomn, do hereby certify that in sccordance
with the stipulation of the attorneys for the respsctive
parties in this cause,l d4id, on the 12th day of December,
1928, cause %0 come befors me as-CommiSSioner to take
depositions the following named persons: Charles 4. Olson,
A. H. Mueller, Julius Valentine, Herman Jensen, C. A. Henry,
sitnesses on behalf of the complairant, snd that I have
personal knowledge of the identity of saild witnezses.

That I &m not of counsel or of kin to any-of the parties
to said caaSé; or in any manner‘interesfed inthe result
thereof. That each of said witnesses was by me duly
sworn and testified as hercin set down; that the answers
of gsaid witnesses were by me reduced to writing as near
a8 may Ee in the langnage of the witness.

In Witness‘whereqf, I have hereunto set my hand

et Foley;ilabama,‘this 12%th day of December, 1928.

| S

FRES

I

6350 words @ 20¢ per 100--$12.70

Attendance 1 day . 1.50
514.20

Paid by Complainant

s G



STATE OF ALABRMA

BALDWIN COUNIY

Marguerite Henry

end Cherles &, Henvy, Complainants
s, o

The Town of Foley, a municipal corporaticn,

Respondenty§

L1}

1N TE CIRCUIT CORT OF

L 1)

BALUWIN COUNTY, ALABAMA

L1}

L 1]

(1%

b

The sbove~nemed parties by their sclicitors agree %o and hereby

waive gommission o take the testimony of witnesses nemed below, namely,

Cherles A, Olscon, A. E. ¥uellsr, Julius valentine, Herman Jensens C. Aa

Henry and Merguerite Henry, 8ll of whom reside in Foley, Alsbema. And

thet Blme Corson act as commigsioner to take the testimony of the said

witnesses.

09@/2,/'?9_8" | /

D F Tl L

Solicitor for Complainant

' - ”7

,\Wﬁ J/’? mmﬁ .

o~ E‘;‘ol:.citdr for Respfaondezﬁb




| STATE OF ALABANA

*E B8 B

BALDWIN CCUNTY,

By ¥irtue of an agreement between the mriies or counsel

in the case of Marguerite fenry and Charles 4, Fenry vs, The Town
of Foley, pending in the Gireuit Court of Baldwin County, the under=
signed, acting as commissionerd : haf. czused Charles A, Olsen, -
A, H..Mueller, Julius Valentine, Herman Jensen; C. &. Henry and
Marguerits Henry, witnesses in zaid ecase s o testify on behelf of
complainants, to come be;fore me, who, being duly sworn deposed and
tesfified as follows oﬁ orel interrogatories, .

Answered, subscribed, and swdrn t0 before me, this 12th

day of December, 1928, -

i

* Goﬁng‘.ss ioner

i i R._P.' gcac:h: rep;esen;img ;he c;mpla;.nan'b: and-Llﬁyc; A, M;gmey,
reprgsegt ing | the respondent,

¥r, C, &, Henry, being duly sworn, testified as follows:

(DIRECT EXEMINATION by Mre Roach:) |

Q Thet is your name

4 Charles A, Henry. (. A, Benry

R Are yon one of the eompiainants in this cese

L. Yes, sir,

Q When did you nove here, ¥r, Henry, and where from?

Moved from Chicagoe first day of Fébmary, 1‘327._

You moved to the town of Foley?

A

Q

A Yes sir.
Q Shortly after you movedhhere, did you buy any proprty
A

Yes, sir, the second daye=that would be about the 3@ or 4th.
Q. Of February?

A Yes,sir,

-l-




Q Now was it this property described in this bill of complaink?
A' Yo5 sir
Q And how long after you had purchased the property wes it befere

you moved on to it

O P © P O P o Pt o oo oo P

A Immediately

g’ For what purpose were you occupying it?

A Dairy business

Q Did you occupy the place as & dwelling
A Yes sir _‘
acres

Q ¥r. Henry; what character of place~=how many of land %

A 36

Q 36 zcres of land in the land that you occoupy }

A Tes sir

q Was it fenced wup

& Yes. sir -

[x] Did it or not have 2 dwelling house on it?
Yes sir it did
ﬁe lend was ‘open or wooded land
Both open and wooded
About how meny acres of each
About 1Q acres of open sznd 26 acres of wooded
Did a = strém 6:‘: water run thru this land
Tes sir
What was the name of that stream?
Wolf Creek |
How did thet stresm run thru the plscew~I mesn in what direction?
As nesr as I can describe semicirenlar from west to east. |
bid it not enter your le.né sbout the middle c¢f the west line? 11
Yes sir i
Now how far did it run from your éwelling housee-occupied by
you--as i% ci‘ossed'the land g;oing out on the east side?

A 550 feet, '

-




Q You say the creek mede a semicircular thru the lanéd from

the ﬁorthwes‘é to the southeast where it made its exit from this

land?
A Tes sir
Q Tell as near as you can how far the creek is from your

 house a% the pofnt where it leaves your land.

A About 800 feet

Q About 800 feet?

A Yes sir‘

Q Is it not a fact that the most of your land that is the

uncleared part is north and northezst of the creek?

A Yes sir

0,' The cleared porticn of your land is direct south 2nd southwest
is i% not .

A South and wemkimEwicr:c end southwest,

] How whet improvements have you on this bract of land south
and scuthwest of the creek? |

A There is e dwelling and a bern, a chicken house, a garage,
a power house,

Have you an orchard, garden or field cultivated ?

Yes sir a 10 scre pecan orchard.

What is the lay of this lend 7. Ig it all level ?

No, it is rolling, |

How sbout right where the house is

Hilly

Heuse site hilly

OO PP oo P o P oo

No, it is kxiigx flatm~the land itself is rolling, sloping
towards the creek, .

a1 How big or wide is this creek-~I meen the natursl flew of

the stream?

A The creek bed is about 3§ feet wide &m the aversge.

It is seldom filled with water.




Q Now, have you a map or plat showing the genersl situation

there with regard to your lend and the Sewer as it runs toward the

north?
A Yes,
) Is that i%?
A Yes,
¥r. Roaech I askmk that this map .be introduded not as an accurate or

detailed map of the situstion but to show the generasl outline at tha:
point,

The witness introduces the plat or mep and seme is hereko
attached &s Exhibit f‘,&.“ end mede a part of this witnesst? testimony,
g When you moved to Foley, was there & sanitary dewer in and

thru the szid town?

A Kot to my kmowledge
Q When you first moved here~~you did not know that there was
& sewer? |
A imt No,
Q | How leng after you moved here before you found out thet

there was & sewer system here that ran down that creek west of

your house?

A I can't answer your gquestion because=-you said sewer or
and ore I didntg

septic tankw-one I knew a.bout/-I knew about the sewer but I did

not know sbout the septic tank. I found out about the sewtic

tank about August 1, 1927

] Wes the sanitary sewer and septic tank put dewn since you

moved to Foley or before?

A Before,

Q Is this sanitary sdwer being operated by the towm of Foley?
A Yes sir,

Q Is it in and thru the ssid town?

A Yes sir,

Q Has it seworage connections with the dwellings, stores and

other houses and hsbitetions of said town %
A Yes.

Q You dontt mean that it has conneetion with every single

structure in the town, do you? |
o

L




A Not that I know of,
Q@ My, Henry, how meny connections, -if you know, how many connections
has this sewerage system with this sewer?
A I don'-b know exactly, bu"c I should judge 6 or 7CO :.nbabn.tants
use the ﬁemrage systen
Does this sanitery sewer carry off the'sawage from this towm %
Yes sir.
0f what is this sewage composed?
From toilets and all Pilthy metters which has to be disposed of,

From w_hs.t?

Q

A

Q

A

Q

A From etch end every dwelling,

13 From sny particular part of the deerlling? .
A x¥msyx Toileits, |

Q Toilets or privies?

B Yos.

i} Also other houses in the town=-business houses, offices,factories,
and such 25 that have connection with this sewer?

Yes sir.

ﬁ,ré these in constant use in seid towm

Yes continued use

Continually in use in seid town?

Yes sir

Where does that sanitary sewer discharge?

Into Wolf Creek.

How far from the line of the pr_-c;;ﬁ'ty of yourself and your wife?
That iz the fence?

Yes

About 15 feet.

About 15 feet from the west proper?hy line inkto Wolf Creek?

Yes sir o |

Does Wolf Creek flew from where the discharge of the dewer coumes

o B © P o Pk & B o F+ o T & &

into it, onto your land end thru i%?

& Yes 8ir.
Q About how far thru your lend does this creek flow
A Bdear thru the 40 acres but I sents tell exectly how meny feet.

A




e I8 this séwage being constantly éischerged on to the lands of

yourself and wife?

A Yes sir

Q In said creck?

& In said éreek;,

Q What if any odors do you perceive there ,--are they delightful
or theym=

HR, MAGEY: Qhudstion objected to =os 1e&diﬁg and suggestive.

4 They are very nauseating,

Q Can you tell what is the cause of these nauseeting odas,

G Well, tell what is the cause,

HR. MAGREY: Objected to as calling fo: the conclusion of the witmess.
&  Arny pure dung will smell,

MR, MAGNEY: Moved thet the answer be stricken as net responsive.

Q Toll if you know what causes those neuseating odors?

HR. NAGNEY: Objected to as calling for thé conclusion of the winess,
A Because these foul fnatters coming thru this sewersge System
are not dissolved.

¥R, MAGNE‘;‘: Hoved tha+t the answer be stricken as not responsive,

Q ¥r, Henry,l you said that there was foul sewage coming from

that sewer?

HR. MAGNEY: Objected tc as assunming a fact not in evidente,
A Yes sir,
a Is that sewage the cause of these neuseous odors?

KR. MAGNEY: Objected to as leading and sugrestive.

. A Yes sir,

)( Py Up to the time of the filing of this bill, was that condition
going on?
A Ygs sir.
e For how long had it been going on prior to Merech 14, 19282

>\/< A &s long as we have been on the property.

ﬂﬁu




this land have upon its walus?
KR, MAGNEY: Objestsd to as incompetent, irrelevent and immaterial

and celling for the conclusion of the witness,

A Almost a botal loss.
- How far is the discharge of this sewer from your dwelling houss?
X

mean where the water goes out of the sewer into the creske-the seware
& _ g

goes out into the oreek?

& 835 feet,

o And ydu say it is in anorthwesterly direction from your dwellifg house?
& | Yoo sir, |

Q Does this sewage have any effect on your dwelling house as &

pleasant and habitable place?

MR. MAGNEY: Objected 4o as leading and suggestive,

A It certeinly has, It has & bad effeck,
Q That effect if eny does it have on 1is valus es a hotel boarding
house?

MR, MAGNEY: Objected a3 incompetent, irrelevant and immeterial and as
calling for the conclusion of the witness,
A Enough %o mske our patrons lesave on accowumt of the odor.

MR, MAGRIEY: MNoved that the snswer be stricken as not responsivs,

Q You say that it improves the walue of your property es a boarding house?

Or does it deprasciahe it?
¥R. MAGNEY: Objected %o for the regson thet the question misquotes the

%
witness, assumes facts not in evidencs and is leading and

suggestive.
A + cerbainly does depreci£te it
3 What @ g depreicates it?
& The sewage.
Q

Bave you had any boardsrs there at your house since you began %o
ocoupy it? |
A Yes air,
g Was there any complaint made by sny of your beardera as %o
the foul odors arising from that sewer?
¥R, MAGHEY: Objected to as incompetent, irrelevant and immaté;ial

and ecalling for hearsay testimony.



"’Tf 4] Could these odors, vapors and geses be smelled at any place on
your proprty?
MR, MAGNEY: Objected to as leading and suggestive,

Yos sir.

A
‘ % A% whet places on your ppoperty?

A A%t the house.

Q Your dwelling house?

A Yes sir.r N

4] Mr. Henry, was these odors very perceptible or was it a very

slight and indistinet smsll?

“ MR. MAGNEY: Objected to as leading end suggestive and oslling for

the conclusion and opinien of the witness,

A They wes etrong encugh ¢ lose cttsteﬁxers in our hotel,

¥R, BAGHEY: OUbjected to as not responsive and moved that the answer
be stricken, |

Q Now answeor if ;vou can.,

HR. MAGNEY: (bjected to as leading and suggestive end oalling for
the conclusion and opinion of the winess, by repeating

the quesiicn objeeted to before,

\}i’ A Strong.

Q Were they not offensivew-were these odors or not offensive?
A HR, MAGNEY: Objected te as leading and suggestive,
N Yos, very offensive,

Q2 | What if any effeot had these nsuseating odors on the comfer:

and wollbeing of your dwelling house?

5 A Not eny.for the comfert for they just simply could not stand it,
MR, MAGNEY; Moved that the answer be stricken as not responsive .
Q Bxplein what you mesn by not any on the comfort.

}{ & Any such smell is nausesting. Loss of appetite--nauseating,
WMR. MAGNEY : ‘Hoved thet the answer be stricken ss not respensive,
a Here these‘nauseaﬁng odors arising from thet sewage beneficial
or detrimental te your home?
BR, MAGQEY: OUbjected to as assuming matters net in evidenss, leading

and suggestive, ealling for conelusion of the witness.

./\’( / A Very detrimental boith physically and financially,
aQ | Whet if sny effect had +the discharge of this sewage on and mear
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A Yes sir.

a Tell whether or not they left on acecount of the foul odors arising
Trom that sewsr,.

¥MR. MAGKEY: Objected to a8 incompebent, irrelevant end immeterial

and calling for the conclusion of the witness, leading and

suggestive,
A Yes, on several occssions,
Q ~ 8tate whether or not the foul odors arising Irom that sewer

are just on one side of your house or whether you ean smell it all

over the house.

R, MAGNEY: Objecthed o as leading and suggestive,

& Neturally, you can smell it mostly on the north side beocause

it comes from the sewer, but you can also asmell it in the frond if the
wind is strong snough. |

¥R, MAGNEY:; Moved that the answer be stricken as not responsive,

Q When if at any time can the odors you spesk of be perceived
to be strongest?

A On & hot day when the wind l1s blowing from the nortlwest.

g Now what happens on those days when the wind is blowing from
the northwest. Just explain=«that gives you am opporbunity %o
éxplai.n the whols thing.

A  fThe natural thing we cozmnencegf talking about the sewer becauss
we smell 1%, We would like %o get away from it but we cen not run
awey and leave it.

uR, MAGNEY: Moved that the answer be stricken as not responsive.

a Now you have told sbout the vile and offensive eders which
arige from that sewer?

A Yeé sir,

q And you say that you sen smell these worst on = hot day when
the wind is from the northwest? Now do these ¥ile end offensive
ERTCOHARNEXYR  KOXXEHEXERE odors £ill the eir in and around the d;melliné
house?

MR, HMAGHEY: Objocted to as ieading and suggestive,

A Yes sir,

%] Now you say thet the sewage flows over somplainents land in

-
-

that cresk?

A Yos sir



Q Is.{;here sometimes an overflow?

AV Yes; in rainy weather there is an qveri'low and in dry weather

less water then a& 6 inch pipe would carry.

R, MAGHEY: Moved that thet part of the answer following the word
"overflow® be stricken &5 not responsive,

Q Before this bill was filed, have you exsmined the sewage that

flowed out into that cresk to see if there is any materisl of any

kind floating in the water, and if so what kind, and name i+.

A *  There has floated down the creel boilet pe.pérs » meryy widows,

and dung—«and does so today. This has bsen contipnuously from

ot

@St i, 1927:}9.111;11 now~=since I ook nobice eof ik,
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ME. BAGNEY: Moved that that part of the snswer afher the word
"dung® be stricken as not responsive,
Q ¥pr, Henry, you said that the foul odors arose from this

sewage had greatly depresiated the value of your land and dwelling

house?
A YeS Sil".
@  Now bell what proportion hmz or fraction of its value has

been token mway --your best estimate?

MR. MAGNEY; Objeoted to as incompetent, irrelevant snd immaterial,
net tending to prove or dis?rsve any of the issues of this
case, and calling i‘er sonclusion of the witness.

& Its like I sald before that buyers object to this odor snd I

can not sell it, so it iz & total loss unless it is :a.x:%ogl.

MR, MAGHEY: Moved to sitrike the answer as not responsive,

G Xx Has this sewer been used all the time ever sinee you

filed this bill and is being used to this date?

A You si—r.

Q Is there or not a larger volume of sewage being discharged now

than the time the bill was filed? Being discharged from thet sewer?

¥E. MAGNEY: Objechbed to as incompebent, irrelevant and immeterial,

A I would say about doubls, the zmount now--of sewage now that

wes being dispharged at the time the bill wms filed.




1] Bxplain that,

¥R. MAGNEY: Objected %o as incompetent, :i.r_x_'s}.evant and immaterial,
A Since that. time the citizens of Foley has besen compelled to
install toile'i;s and connect with the sewer,

Q Are there more connested with the sewsr now 'hhan there were

when you filed the bill?

A Tgs sir.
*) About how many more?
A I have no ides as I am nobt checking up on the citizens of Foley.

But the smount of sewage that goes thru looks te me about double,

MR, MAGNEY: Moved to striks thatb part of the answer following the

word "Foley" as not responsive and as sbating the conclusion
of the witness.
Q Heve or not the bad conditions arising from thet sewage been

inereassd or d&iminished since you filed the hill?

A 4+ cortainly has increesed,
Q How do you know?
ﬁ_ T Ak LR -,u'-w.'.'.-'--'t'u_'-:'x‘-‘. B W ‘.d--'-b.‘-':'-;'-l"l;- ANB X IR TR x can o2

odors
from Tthe sewer itself that it is about double, The oREExXs &re

increasing &nd ‘the foul matter is also inereasing.

*] Did you ever make any demand on the Mayor or any other

responsible officer of the Town of Foley for ths sbatement of that

nuisance ?
'. &  Yes sir.
Q When was that demand made, do you remember?
A August le~the first Mondey in August, 1927- at the council
nesbing.
' thatd :
& Had any sbatement of Ihmxx &xk nuissnce been made when your

bill was filed?

A Ho sir,

JROSS-EXAMINAT IO by Mr, Magney:

9 | You say Mr. Henry yoﬁ bough® this property about the 24 day
after you came to Foleyd | |

A As near as I cen remember., I don't think it was exeouted

until the Sth of February.

wlle




Q.

The town's septic tank which is located about 15 feet from

your west line was there on February 8, 1927, was it not?

e o n koBe P

Not to my Enowledge.

Did you look o see whether there was eny tank there?
I hed no reason for locking for it.

I take it from that that you did not look?

No.

You made no investigation teo determine what was on or near

this land before you boughd it? Is that correcth?

o
f";‘f A

No sir, I mean it was Hold the owner had given 20 feet +o

NS :
kbckx the eity and that was the sewer with the sbuitment leading
s ' | | |

toward the bridge over this perticular oreek,., That was all that

was said sbout it,

Q

You say you knew thait there was a sewer somewhére in the

neighborheod?

&

I sow the sewer outlet when I walked over the land befors

. __,f’/
X purchasing it., Goorbockoessy

Q Now it wes the lst of August, 1927, before you discovered

X- the septic tenk west of your property., Iz that corpéct?

| A - Igs sir.
#] Do'you know when it was put in there?
A I do nb‘b'. |
Q You did not ses it put in after you bought the property, did you?

A Ho.
4] Would you heve seen it had the tank been built after you bought
the property? |
A It depends upon if I paid any abbention to it.
\1 & Were there any hot days with a northwest wind between Februery .

8, 1927 and August 1, 19277

A
a

'Q%&‘ P

-
%

A

T presume thers was,

You complained %e the town, did you, immediately upom learning

_of the discharge of the septic tank into Wolf Cresk shortly before

< Agust 1, 19277 ' ;

Yes Bir.
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Q The septie tank is on land owned by the town of Foley, is it not?
HR. ROACH: We object Lo that guestion on the ground that it ealls for
incompetent evidence, and irrelevant evidenbe,

Bostsz
Y As near as I learmed, it is iyimg lesying on land Mr, Gmkx gave

to the city for a street,

@ How far distant from the creek is the septic tank?
A Right on the oreek,
g And it is in the seme position and condition now that it always

has been, 80 far as you know?

A Only increase of volume coming out of it,

BEBUTTAL by Mr,. Roach:

) When was the last time you_-ﬁere down there %o see the sewage

flowing foom that sewer?

A Today.
Q Tell whet you see flowing from the houth of that sewer?
A Everything that is expected to come from a toilet, both dung

a8 well as peper, floating everywhere in the oreek,

11 On your land?
A On my land.
Q

B 5 P orssry
, Va

A, H, Muellsr; being duly sworn, depossd as follows:

¥y name is A, H. Mueller, age 39 years, reside in Foley,
Alsbanma, and heve resided here for 8 years, I have been engaged
as & general contractor most of my business life., I have engaged
in oonstructicen of sev;'eré and septic tanks. I know by my experience
how sewsrs and sepbic banks should be constructed. There iz a
sewer in the town of Foley and a septic tank in the said town. This
sewer and geptic fank wore consiructed approximately two years age.
I ncﬁf believe that it was put in in the year 1l925. This sewer runs
thru the town of Foley. There are various comnectlons +to and with
this sewer with the dwelling houses end business houses of this town
¢f Foley. My bést judgment is that sinee March 14, 1928 there have

been about & dozen additieonal comnections with this Foley sewer above
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referred to, Sewage does flow thru' tr_}.i.s'l?oley sewer and it is composed
of vericus kinds of filth and exerete from the toilets and privies and
this flow is. constent as is the use of these toilets and privies.

A toilet is an indoor fixture &nd & privy is an outdoor fixture, but
both are water closetis connected with the sewer., I was nobt present
nor did I ses any of the construction work going on, on this septic
tank, I was ssked 4o see if there could not be = remedy for the septic
tenk not working properly. Ths town counsil asked me fhis. I exeamined
the septic tank and I found the sewage lﬁassing thru the by=pass instead
of thru the tank, whicﬁ was remedied, In the consbtruetion of the tank
ths by-p2sh was never pfoperly placeci. Tha by-pass is an opening
pria:r" to getbing into the tank which would allow flood weter to pess

. on without goi;ng in%o the “sénk. I made this examination about & year
2go now. At the time I examined this tank, some of the sewage or

faoal matter wenb 'bhz'ﬂ; without being affected by the septie tank, I
can not say what percentage of this matter wes geing thm without bsing
affocted by the tank. The by-pass was closed, This did not entirely
stop the flow of £he fewage that was unaffected by the tank, 1 was
there this morning end examined the outflow from this sewer, I surely
gould smell foul odors. I could see that there was toilet paper flowing
from the exit of this sewer intp Wolf Creek. This wes *flawing on down
the creek onto Mr,. and Mrs. Henry's land.. The purpose of a septic dank
is to free all foreign rllatter pasging thru it, When I looked at this
woeter this morning flowing from that sewer into Wolf Creek, I could see
' that there was sSome pollution in 34--I mean sewage. I locked at this
Oreok ebout & year ago, and I saw evidences of foul metber from this
sewsr in that oreek & thousand feet or so down below fi;he entrance of
the sewer into the oreek, I have been to Mr, and Mrs, Henry's dwelling~
house on this %ract of land, I have smelled odors from this sewer ai
the residence on said land of Mr. and Mrs. Henry. I was ’ch;are on one
occasion this last July helping to build Mr. and Mrs, Heary!'s frontyerd
fonce in front of their dwellinghouss, It was & hot, sultry day and
these odors from this sewer were very offensive, I heve never spent
the night at M. Henry's home. I have been there to visit but was

fortunate enough to have & south breaze when I was there.
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It is a fact that when a south breeze is blowing the odors are ﬁo‘t; 50

‘pawmaeptible s When & northwest breeze blows. I know thet the ‘

coxidi’sior;s wi‘bh reference +o said sewer which I heve deserilbed above

have contimned from November or ﬂecembegr of last year when I was called

on to examine ‘i-:_;he sald septie tank, and these conditions are still

conbinuing. I could not answer whether these foul odors would increase

or decrease the value of this property. It stands to reason thab

there are objeetions thers o 'Eha'b foul odor produced by the sewer

but as 4o whether or net thet would be detrimental or beneficial to its

markét value, I am not prepared to say. It is a fact that these foul

odors would have the effect of meking this dwellinghouss a less rleasant

and hebitable one. At the time when the northwest wind is blowizig

these foul and offensive odors from the sewer ean be perceived all in

and around said dwelling place on said property., This condition which

I have described is a continuing dondition as the sewer is constantly

being used by said towm.

CROSS-EXAMINATION by Mr. Megney:

g Nr. Musller, are you familiar with the work done on ‘this septic

tank in the lsbtbter part of August and eerly peri of sep'hemhea; of this:

year undei' the direection of Engineers R, J. Greenwool of Foley and Winston

Wheat of Pensacola, Florida, . _

¥R, ROACH: Quostion objected to on the ground, lst, that it calls for
illegal and incompebent evidence. 2d, that it calls for
work done on said sower since the bill was filed in this oaée.
And 3¢, that it is not shown that the nulssnce has thereby
been abated.

5 Ho sir.

Q The testimony which you have given then, except for what you

sew there this morning--that is toilet papsr in -ths stream--iz based

upon the condition of the sewer anci ssptic tank before the.m repairs

of August and Septewber 1828, Is that scrrect?

A Exoept thad ,‘ yes sir,




REBUTTAL by Mr, Roach:

I do not know that eny répairs were mede on this sepiie
tank in August or Septamber, 1928. It is & fact if any repairs
were madé on that septic tenk in August or Beplember, 1928, %o TOROTY
the foreign and offensive metier from that sewsrage, I should not
now see what I saw there this morning, but I would have smellsd the
odor that I smelled there this morning on that type of septiec tank.
Q Is it not a feot that that Lype of septic tank thet you are
speaking about on the sewer in the town of Foley is not é. type of

tank that will remewe the foul odors sonixmihs from

xk flows from the sewer-~that sewer?
¥R, MAGNEY: Object to the guestion for the reason that it calls for
opinion evidence and the conclusion of this vyitness
fo'r which no proper foundatien has been leaid,
A I% is. 7
Q . Is thet tank one thet would remove the bulk of the foreign
mabter from the sewage if it was in good repair end opsrated as
it was plammed to be?
A~ It is,
Q Explain &s far s you can what was the rsasen thet it does
not remove the foreign matéer from the sewage as you sew it was nob
doing when you looked at it today?
A I have not examined it on the inside end therefore can not
enswer the question,
GrxxxxxEzx By reason of the fact that I saw foreign matter coming
from that exit of the sewer from the tank today I know thet it is
a fact that there is sémething wrong with the tank but I can'+t tell
you just what it is.

SUR-EEBUITAL by Hr. Magney:

I am not en engincer and what experience 1 have with
sowor systems and with septic benks comes from having built and

constructed them from plems prepersd by engineers.
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I am femilier with the Ltype of septic tank which I have built, but

. I heve never built a tank planned as this one is, This is & twoe
compartment fank and I have never built‘a two-compartment tank,

I have had no occaéslon or opportunity to become femiliar with a two-
compartment sepilc tenk such as the Lown of Foley has installed,

1 havé, es & cement contractor, had some experience in the cone
struction of wvaricus kinds of septiec t&nksf and what I know sbout them
I have learnmed from this prectical experience, but I have never had
eny experience with this kind of & tank. I say thet this tank

will not reﬁoﬁe odors from the ﬁater which comes from the tank, snd I
base this opinion upon the fact that in Illinecis the State end municipal
authorities did not et the time I worked there, during the yeers
1911=1014, 4id not pefmit two-compartment tanks, They required

three compartments end up according to the use to which the hank was

to be put., I have seen two-compartment tanks in the South,

Charles A, Olson, being duly swbrn,'testified as follews:

T am ndw residing in ¥obile, I resided in the tcwn.of
Foley for a two=year pericd of +time next prior te Septerber, 1928,
T know the tract of land snd residence occupied now by ir, aﬁd Mrs.
C. &. Henry, the complainantes in this suid. I had known this placé
for about & year prier to the time I moved sway from Foley. I had
known of the place but had not known any of its condikions, I
bcardea at this residence of ¥r. and ¥rs, Heﬁry for about four months
from Jume to September, 1928. I knew about the Foley sewer which

discharge in Wolf Creek Jush west of the west ling of said tract of land,
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My sttention wes called to this sewer coming from Wolf Creek, After
I was teld by ¥r. end Mrs. Henry where the offensive cdors came from
I went down and examined where the water flowed from the sewer into
the creek and where it flowed on down the ereek thru their landd. I
rade this examinetion the lather pert of June, 1928. I found in the
water that flaﬁed from the sewer into the creek toilet paper and
other refuge thet comes from toilets. The odors arising from the
creek in which this sewnge flowed were very offemsive., These odors
were, when there was a northwest wind prevailing, very perceptible

in and about snd around the dwellinghouse or Mr. snd lMrs. Heary on
that lend, When +the windows were open in that dwellinghouse the

6dqrs arising from this creek were very offensive in that dwellinghouse.
When I arrived at Mr, and Mrs, Henry's boarding house, which is

salled ‘bﬁe Rivierse Hotel, on the lands described im the bill, I wes
satisfied with all of the accomodations furnished and with evarytﬁing
conneected with the bosrdinghouse there except this offensive odor
which arose from Wolf Creek and on ecoount of that eder I left the
plé,ce and wounld not continue to board there. I heve been %o Mr,

and ¥rs, Hen's said house on two or three occasions since I leit there
in September; 1928, and I was there aghin teday. I went down and .
examined the conditions there agein %today., The foul odor and conditions
of that sewe.gé in the creek are continuing todey as they were when

I left there in Septembef last, The odor when the weather is hot is
very _’baé_; when it is not se hot, it is not so bad. I perceived odors
today from that gsewage but it was not as bad today as it wes when I |
left there last SBephtember. I cen not explain the difference, 1 have
had scme experience with smelling foul geses from sewers, I will ssy
that from my experience and knowledge wf sewer gases, I do know that
the foul smell or oders that I percsived st the residence of the
complainants ceme from the sa&mér discharging inito Wolf Creek. I an
familiar with- the market value of properties such as the Henry property
around Feley.

Q Ky, Olson, from your knowledge of warket values, can you
gay whether or not the market value of this property of ¥r, and ¥rs,
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Henry has been in.creased or decreessd by the presence of these foul

sewage odors that you have mentioned?

MR. MAGNEY: Objescted bo fer the reason that the quasﬁion calls Tor
opinioh evidence snd the conelusicn of the witness for
which no suffiecient foundetion has been laid and for
the further resson that it is incempetent, irrelevant
and immaterial in that it does not tend_ito prove or
disprove sny of the issues of this case, |

¥\ In my opinien i‘*b hes decreased considerable.

The property eﬁ this lend has been used for dwellinghouse and
boardinghouse purpcoses., Without the dewer on this ls.nd_, it would be

capable of being used for dairy purposes,

GROSS-EK&MINMIGN by Kr. Magney:

Q. You lived in the Henry house for four months from June until
Beptember, 1928% < Is that correct?’

A TYes sir,

Q | You lived there four months and then moved clear out of the
county in order to get away from these odors, did you?

A I 4id not move out of the county to get awey from the odors;

I woved eawsy from Mr, Henry's to get awey from the sdors, Then I
fid léeve Kr, Henry's plece, I moved out of Baldwin County to Mobile..
ﬁx&m:mr:ﬁsﬂx I mew bf no sulitable place to live in ‘i‘oley, sc I moved

te Mobkile.
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The next witness, Hermen dJensen, being duly sworn,
testified as follows: |
Q@ I have been living in Foley = yesr and five months., I am
upwards of sixty years of age, I moved here from Chicago and have
been living here about & ysar and & half, I em nét vory feamiliar
with the property occupied by ¥r, end irs. Henry as a residence in
Foley. I have been knowing this property sbout a yesr and five

‘ out flows

menths, I know that the Foley sewer mxmxfiowx from the septie tank
and runs inte Wolf Creek. On one osomsion in July, 1927, I was
. visiting Mr, Henry's residence and sitting on his back gallery
which is the gallery next to the ereek, on ithe north end of his house,

emd I noticed & very offensive odor, EmixIxszid

At thet time I did not know what osused that odor, but later on

proebably the seme day I went down thru 'bﬁe field to the septic tank

EEWE aﬁd to where the sewer empties inte the eresk, I sew a

lot of whmentioneble rotten metter. This seemed to come from

the pipe leading from the septic tenk, This mmx had the smell

of sewer gas and had & disegreeeble odor., I could tell that this

was the same oder that I had smelled at'Henry's house when I was

sitting on his -gallery. |

Q Do you know whether thet odor would add to or detract from

the market velue of that preperty of Yr. and Mrs, Henry?

MR, B&GNEYs Objected to as ealling for the conelusion of the witness
~. and opinion ej'ié.enea for which no suffieient foundation

hes been laid,

A Detract.

.~ MR MHMOWEY: Moved that the answer be stricken as not responsive,

QI Do you know of aﬁybody who mmicl buy end occupy thet property

with that foul odor preveiling there?

MR. WAGNEY: Objected %o as incompetent, irrelevant and im&tarial.

& o,
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1 have besen to Mr._Iienry's house on several occasions since the time
T memtioned in July, 19275 but I did not always swell this foul odor
when I was there, I can not tell Wheﬁher or z_wt thet was due to

the faot thab the wind wes not from thet diredtion, I was et Mr,
and Mrs, Henry!'s .residence on that property agein todey, I went
dovn to the coreek where the sewer eﬁtars inte it, I sew the seme

as I saw before, unspeskable stuff floating in the creek. This

was down the oreek from the enbrance of the sewer, I did not see

s carlead of this foul stuff but I saw it hanging on the rocts and
trees and bushes along the run of the ereek and as far up on the
bushes &s the water reached at certai# times, I noticed the same
kind of foul eder there todey that I noticed when I was there before,

CROBR-EXAMINATION by Mr. Negney:

I heve known Yr. and Mrs, Henry since I came to Foley.
I have never lived at their house but have visited there a number
of times and sometimes the odor I mention would be noticeable and-
sometimes it would not. My purpose in going there today was so

1 could testify as & witness in this case,

Phessenane, Jostece
0

The next witness, Julius Valentine, being duly sworm,
tes-bified a8 follows:

My nazﬁe is Julius Valentine; I am 69 years of age. I
have lived here in the neighborhood of Foley for § years, I am
femiliar with the property of Mr. and Mys, Henry described in the
bill of compizint, I heve known this property ever since sboud
# month after ¥y, Henry begen to occupy i%, I know aboud
the ss,nité.xy sewer that empties into Wolf (reek there nesr the

west line of said property.
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I did carpenter!s work on this house of Mr. and Mrs, Henry's for

about three months from September, 1927, and then off and on again
during the '_bime sinece that time up tc the presemt, I did while

I was working in and round ¥y, sad Mrs, Henry's said residence perceive

vile and disagreesble oders, This cdor was sewer geses, Thmssxmimrs

Q Dmswexadnx  Cen you tell from what bYhese odors came or arose?
A These odors ceme from the so=ocelled septie tank, which is not
2 septic tank,

MR, MAGNEY: I move that so much of the answer begimning with the
word Mso-called" be stricken for the reason thet same. |
is not responsive Lo the guestien anci is a volunteer
statement on the part of the witness.

WITNESS (Centinues):

The matter thet flowed from this sewer inte Wolf Créek wes
.water-clqsed matter, human refuse and toilet paper., I% didn't look
pleasant, 'f.’he smell that arcse from it was sc;mething similar to
ordinary sewer ges and rotten metter. When the weter would be especially
iow there was a lot of this foul matter in the Creek; ﬁhen the water
would be highsme kimxwm it would have a tendsncy to wash the foul metier
out and reduce the bulk of it . I could perceive_the gdor 2% the residence
of Mr, and I\éré. Henry. I have been along this Creek clear across that
land of Mr, and Mys, Henry and I bave at times noticed'-a lot of this foul
matter in the creek almost all along at places where I could get inmte it
snd I have notieced that the odor ma= would be nobiceabls at the residence
when the wind would be blowing from the north almost as bad if not as
bad as when the wind would blow from the neorthwest. I have alsc notieced
the oder when the wind would be blowing from the northeast/ This woenld
be true espscislly on & warm dey. Thers was not so much eof this foul
makter in the water today as when % first gew it, I have seen it on
different cccesions when thers wes mor or less in accorc_lance with the

height of the water in the creek.
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CROSS=EXAMINATICE by Mr, Megney:

I have seen this creek off and on,the last time Before today
about three weeks ago. It was wors¢ them than today. It seems to

me that the condition is worse when the water is low end better when

/w@ QY g

the waber is high.
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IN THE CIRCUIT COURT OF
%wﬂxwwwrmwma

Liazguery ta e
I‘T‘h&rlﬁﬂ Hs ﬁﬁﬁry’

 Complainants,

ﬁvang '

The Yown of ¥olsy, &
manieipal corporvation,

Hespondent.

ﬁhi%éd& first Eea&ingfsﬁ the testisony in this case will give
the impression %ha%ﬁﬁhafe'ié1&nif?%ﬂ$ﬁ$ilahléﬂﬁﬁﬁfii@ﬁ‘&ﬁl%ﬁ tha fraé
fae%a; mash if not all Qf:£%i$ spparent gonfliot can be reeﬁﬁailaé_anﬂ'
@aﬁa.ﬁa dissappesyr LY we keep iﬁ~ﬁiﬁ§ th@"¥Wé'f&ﬁﬁ%rwﬁiéh aye wmade clear-
1y %o appesr, vis: that for somd time sfter the septic tank wae buill
&mﬁ.ﬁﬂe use of id bagmnlﬁﬁ'%ha tawn,.iﬁ'&iﬁanat.ﬁ&mﬁﬁian'prepaxly, but

that ropailrs and alteratlons weko meds in aagush, 1928, since whick

“tiwe it ha® performed {bettar sciording %o complainant's witnebses)

pégfaeﬁly, &vc&réiﬂg't@;ﬁef@hﬂ&ﬁ%‘&'@itﬁe%&é&.

From the ting af ﬁaﬂpkazﬁ&ntﬁ‘ Tive? eamplaint &be@t ﬁ;a tankg,

it ib evi&&nt from the raasrﬁ tnat t%a g@Wﬁgwaﬁ-aﬁﬂsﬁantly-zryzmg to find

ot why the tank axﬁ hﬁ%'inﬁcﬁzaﬁ as it@ahﬁaiﬁ, st 1% Wa@?ﬁaﬁ onkil i%

- was emptied sng eie&n@ﬁ“aﬁ%”éa_ﬁﬁat they cduld se¥ down into 1% and mease

ure it from the inside, that the fhrde enpineers émployed by the fown to

Tind ont what was wrong (Dr. Robert igcy, Hs J. Greemwood and Jinston He

Wheat), were able to ﬁiﬁeﬂ?@f“@hﬁ gefeot. This was, that the caﬁﬁraator;

Cin h&ildiﬁw the ik «HE had f&iluﬁ by 145 inehée o aat it @eem anaugh into

tﬂe ground $0 thset the inlet end outlet sewers Ware iawar down in ?ha
tank Eh&ﬁ_yhey'ﬁhﬂﬁaﬁ have_bﬁaa and this hed the gffact of r@nd&ring'inw
operative the baffle walls analgaxﬁiﬁ;ana of ﬁﬁa’ﬁaﬁks'mttdrly destroy=
iﬂg.iﬁq y@ﬁa? tﬁ f§ﬂﬁti$ﬂ aﬁ'inteﬁ&eﬁ. It Was & matﬁar &5fflaait %0
discover, whz&h ﬁﬁﬁiﬁ &ﬁuﬁaﬁ% for the a}y rent de &g, has sﬁca-ézﬁaavar~
&ﬁvi%-waﬁ-prw yt&y ”6@6@13&, With an ﬁ¢faet w@;eﬁ,lh ni@&rl éiséidﬁ@ﬂj'
hy tha ta%timany ol %he thn&saaa fox ba%h %zaas,

~#hile 1&@&3 &11 of ﬂamplainaﬁ%& & a@%tlmaﬂy i8 with 1efurenee

-

o uén&iﬁi@hg before the repa ra aud altovratlions, they all conceds a dif-

-f%faﬂﬁﬁ ainge; Fgf ipsaa1¢a, ﬁxaa denry, one of the complainsnts says on

dxres% &&@mzﬁ tiam-

“%e have nos baen bla to smell at the house the fould odors
= £yom the tank and crgek during the cold waathar, pince about
T Hovembayr, dub we could ﬁﬂﬁ&iliﬁ when we want down: &1& 38 bo the
ﬁr@ﬁ g




s &%&i%g&%ﬁﬁ 1B %ﬁ %”ﬁti&ﬁﬁ?&}

cannot be aaglfxﬁé Tk %%ﬁ whole fenor and effect of ﬁh@ ﬁ%%%l%ﬁﬁ? ;]f“

RE: ﬁh@%,ﬁ deonided %%ﬁﬁ@@ f@f-@ﬁﬁ wa%%ax'ha% hﬁaﬁ.@ﬁéag a1l wham we e@ﬁﬁ 

And @ﬁ_@?ﬁ%ﬁ«%ﬁ&ﬁiﬁiﬁi@ﬁ;

“The smells &ﬂyt ga%%ing worse &ﬁﬁ woree right &laﬁg
watil last Hovemwber, Bat slsice then we heve not been
. able to smell ﬁﬂyﬁh;ﬁg 2% the honss.”

ﬂa‘ﬁt @a%ll&r taatifiad f@f %ﬂﬁ%iﬁiﬁﬁﬁﬁ%a

G - Mwe HMueller, are you femilisr with %ﬁﬁ work

dome om vhie sdplic. tank in the lattey papt of
Aspgnst and early pert of %&gﬁ@m%@f % this gyesxy
unfer the dirsetions of Unginsers He Je Grasmwosd
gf Poley, and &iﬁ%ﬁ%ﬁ By Wheat @f gﬁﬂﬁaﬁﬁiﬁp Qiﬁfw?'
daT _ . _

A Hoy sive ' :
& - The tegbtimony ?@ﬁ have gi?@ﬁ %h%ﬁg @K@ﬁ?% fﬁ% .
wheat ga& oW thers this morning-that is, tollaed
paper 1n the atrean-le based @g@ﬁ the cendidtion

of the sewar snd seplic teunk before the repaivs .

of &ﬁsast apd deptomber, 1928, Is that correct?

Ft Hnedeph %hﬁ% §ﬁ% 8ive

{igh% paper haviag the sppabrance ol h@%&ﬁ% pRper aae disgovared im

~ the @%sa&m @ﬁ sovaral %&@&%iﬁﬁk§ h@%ﬁ %&i@w the hank %%ﬁ?& 4 ﬁig%@ o B

h@?ﬁ basn ﬁ&§$%i§§@v@§:ﬁhﬁ_&&ﬁﬁﬁﬁﬁgﬁ from the %%n' ﬁﬁﬁ ahava %ﬁ%-

-%&ﬁxf@h@f@ 1% conld ok @@%gih% h@?@ %@@ﬁ 1? 1% ﬁ@%ﬁ ﬁ&% of %hg %EﬁR

'-_;ﬂ$%afi%$ tigﬁa %%ﬁ%zﬁiﬁﬁ i@y %&%@l@iﬁ@ﬁt& on &ix&@% ay&miﬁ&%i@ﬁ"'

w1 ?@?ﬁ@%?@ﬁ %ﬁﬁ?@ %@%ﬁy {ﬁﬁﬁﬁﬁkﬁx 1ﬁg iﬂﬂgi ﬁxﬁm %h@%
Cmawsge bat LY war not ag bad today dm it was when I L
Claft there lsmst w$§§@ﬁ%%ﬁw 1 canned %E@lﬁ&ﬁ %@@ ﬂifw_~r=a~'

:%@mm%ﬁ - ' _ _

_&ak%aﬁ ’%l@ﬁ%aﬁﬁﬁ fop. @ﬁﬁﬁ&ﬁiﬂmﬁﬁgg éir@@% ﬁxﬁﬁiﬁéﬁi@ﬁ

I wm the sans Wiﬁﬁ%&% Whﬁ was examingd heve in

Checembers w@ﬁﬁ down 56 soe the tank sgein fo-

_é%y {Fobrosey 39, 192%2.) On soosund of f&ﬁ@ﬁ fone
Altlens 1% is ﬁﬁ% ae offanolve Gown there Lediy as

it was when [ was there before. The condition of S
the water vas leny filthy today, that is, the water
Frow the fank, dhas 1% wes befure. The watew Tlow~

ing from the %enk does 0ot wake the oreslk look as bad

B8 it ald gﬁ@ﬁ i w&% ﬁ%@gﬁ h@fﬁ?@ﬁ

Thegs . Wi%ﬁ@@%ﬁﬁ% %ﬁﬁ iﬁ ﬁam%i el wf @@mgi zﬂ@ﬁ%*@ @i%ﬁ@ﬁ%@ﬁ,

é%gﬁfi%% @@ﬁéz%iﬁﬂﬁ %@f@?ﬁ t%@ E%§ﬁi?ﬁ @?% &i%@?&%iﬁﬁ& wers %aﬁgg whzﬁﬁ

- gldey the towtimony of the §$$$§&amﬁ§ %a@ i&@% %ha% whl ool z%a w;@ﬁﬁhﬁﬁﬁhjgl
“hava m&ﬁ@ @%&ir %X@@iﬁm%ﬁﬁﬁ% and %@%@ﬁ %aﬁig %%%@i%ﬁﬂy oo w@ﬁﬁiﬁiﬁﬁﬁ &@ i

.”%h ey Tound them after ihe f@g@x%@;l ﬁﬁ *h%t %aﬁ very Little @f‘@@ﬁﬁl&iﬁwff;f

snt'e aﬁﬁﬁimaﬁy i% sime@ the ra@aifﬁ, e Efﬁ@@ﬁﬁ@?%ﬂaﬁ of tha ﬁ?iﬁ@ﬂ@@ _ ?:
is w0 strong ay $o be ﬁ?@f*@h@lmiﬁg* %Eﬁt Bince %aaa@ alterations %ﬁﬁ

r@y&if& have heen %&é@, %ha zaﬁk x% fﬁﬁ@ti@ﬁiﬁ@ paxﬁ%@%lﬁg

?h&ftgwmiﬁﬁ iﬁ%} &@g&yﬁ%@ gxﬁﬁiﬁatiumg aﬁﬁ inﬁgae%a@ﬂﬁ &fﬁ



2o that b %@@& gons &ﬁﬁﬁiﬂﬁ%ﬁ%i% @&%% f@r &ii Eﬁiﬁ %g o aarri@ﬁ @%@gm"

f rala%éﬁ'by 3@@@&@&@%* ﬂitﬁ@mﬁﬁﬁ ﬁﬁﬁ m@% ﬁﬁ& éf thﬁm ﬁiﬁﬁi@%@é @ﬁgﬁhiﬁg
.affamﬁx?a abhout %ﬂia %&ﬂ&g i%% ﬁ&gﬁh&wg@¢ o% the watery or %@ﬁ%@ af %h@ _,f
Birend. , _ _ o
It mast be ﬁ%ﬁﬁ&ﬁﬁﬁ %h&% f@r & %im@g @ven %f%ar the E&gai@%,: F
Pha ﬁtr@ﬁm WhE yaii&%a@ %g %hﬂ @@ﬁﬁ@%@w o %ﬁ@ 4nnk which vers ﬁﬁgt%ﬁﬁ
'.imﬁg 1% %h@m %h& %&ﬁﬁ wab %Eﬁﬁ%@& %ﬁ %ha% %ﬁ& r&p&ixa ﬁaaiﬁ by ﬁ@ﬁ@,-

&mé %hiéﬁ ﬁﬁa ?ﬁ@%?ﬁ ﬁﬂ%& ﬁ%ﬁ é@ iﬂi %13 ﬁzﬁalgﬁg by i% m&%@ %ﬁ %r&%

:_%at @?%Eg‘éﬁﬁ of %&a %% iﬁ%&@ﬁ%iﬁﬂ& %g 5@&%&@@%3‘% witﬁﬁﬁﬁa%, m&&@ afﬁ&z-.m
ﬁ@aa&b@w 19, é%&% éi%ﬁlﬁ%ﬁ %ga fuat that ﬁ%ﬁ&a @&ﬁy iﬁ %%@ @f$iaaa%
fga ﬁh@ tank snd in the ﬂ&%@r% of the ﬁtxﬁﬁﬁ and on %h% bushes éi@ﬂg |
%ﬁa éﬁgaamg a%@ai&%%&g ﬁ@%hiﬁg wh;@h a@ﬁl@ %@?@ heen ﬁimﬁhﬁfyﬁﬁ e o} %h@fﬁ
peptio tenk, ezoept & Litile ﬁ&?@ﬁ-ﬁﬁi%h WaB Tound both m%@v&.%nﬁ-%@%@ﬁ :;E
- the Yank, and 86, ﬁ@?ﬁ@aﬁiyw aia 6ot cone %?%m 1%e o i
iﬁﬁ WES SNy aﬁﬁéﬁ%xﬁa aﬁaf dis @i@@%é by %ﬁg'ﬂf %ﬁa&a ayi%iﬁal

@K&ﬁi%&%i@ﬁ%¥ %i%gﬁggﬁ.@a?@w&i %f the witnssoes %&ﬁ $heiy k@%ﬁa rig&t

S im the 15 imeh ﬁi@ﬁ%ﬂxwa pipe, &nﬁ 811" ﬁg ?k%m,ﬁﬂfa flﬁﬁ@ ﬁﬁﬁﬁﬂﬁ %@ %h@f;;

-.ﬁih@ﬁﬁfﬁﬁ %ﬁ *ﬁﬁﬁﬁ i%* 5ﬁ1§ é @&Eﬁfﬁl ?ﬁ&ﬁiﬁﬁ ot &il the. %@&ﬁi&@hﬁ awﬁ”:J

'éx%&iﬁﬁ@ e %@ﬂg“@ﬁﬁ v&giﬁﬁ %&éﬁ% m%ﬁ@ %g %hﬁ&ﬁ wL%ﬁ%%ﬁ%%; ﬁat %h%y &lla
&gw@@ §ﬁ%a tﬁ%f@ %@@ ﬁﬁ ﬁfﬁ@ﬁ%iv@ @&ﬁf ﬁ@fﬁ&?%%&&@ Q% t%@ %aﬁa @w %ﬁ@ F
ﬁ&%ﬁﬁﬁ ) . . : | . . .. 3
Both %k@ @aﬁtg'ﬁaﬁlﬁﬁ %§£i9@§ of g@i@@iw Goungy %ﬁre'§;'£;ff__
&ﬁﬁy;ﬁ } &ﬂﬁ the 48 gi&z nt State %am;t@ ¥ iﬁgaﬂéﬁf @f %&@ hﬁ@%a %ﬁ ii%».f;
E&W&'fﬁﬁn He u@ﬁﬁé} %é%ﬁzﬁg-%ﬁ%ﬁ %%i@*?ﬁ@%i@%iﬁ? tank 1w now ﬁﬁﬁw”' o
forming sstiafaesorily %h@ f&ﬁ%%l@?% @f & &ﬁp%i@ %3&&, and it s une
ﬁ&“?ﬂﬁﬁﬁ that this le ﬁhﬂ aﬁwxﬁm@fg'mﬁghﬁﬁ af ﬁﬁ%&?% @iﬁ§§$ai by d&ail
towng gueh Be yalﬁyg %ﬁﬁ %k&% éniy one ya&%aa ﬁi@@@@@l ﬁk%%@ﬂ iﬂ %ﬁa §
whele state @g Aiﬂ%%ﬁ%g lﬁr&a oy ﬁm&ll @ﬁyai@a %he gﬁraxi@a%a@ﬁ @ i%gfo

sawage iaa%a@r Ehan &ha ﬁ%%ﬁ&@ %ﬁﬁﬁ m@%h@ég_.. _“

ifﬁﬂ, aay wagﬁi% %&g& willy =t %il@%; ﬁﬁz% gome sdor bak “I% "

would &niy D anﬁax w@?@ @i%@&mﬁﬁ&ﬁs%ﬁ &nﬁ f aﬁﬁ@&ﬁk g&m&iﬂ&t&@m @$ _fﬁ',

elrounniances gﬁﬁg there sould %@ %ﬁ @ff@ﬂ@i?@ ofor From & ?&Q@ﬁ&iy

functioning sepiic xaﬂ& ﬁ§$QQWﬁ¥§1$ as much 68 GO0 faot avay iggm i%”-Tf”h
Hye Banie. tells as {m;%hﬂag ﬁlﬁ%ﬁ%%} and denry's  houss 18 BEB f@at fr@m  j
$hie tank according to hig Q@ﬁ taBbis aﬁy {“&ga &}ﬁ It ie also %:aa-%@gtf;
the water dis ﬁa&rgﬁ@ fwam & ﬁgg%iﬁ tank é% 50 p00ng ﬁ@wraa y@il@t@a ﬁ@%.:i
:a%%a&mﬁ@ly pATE fx@& aither & ah@m;@%& 0% haa%ayim;@gi@%l ﬁ%&ﬁﬂ?ﬁlﬂﬁg' “

but these are ﬁi%@ﬁ?&ﬁ%&&@ﬁ im&idﬁﬁ% t& m@darﬁ aiviiig&%xaﬁ whi@“,a,
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tem to prevent.

“ie hafore »i aﬁ%é one. &f %h@ %ﬁﬁ% im@@f%@gﬁ ahients of

municlpel guvermment i8 the pressrvesion of the publie
health; and selences hes demopstruted thet nothing oconw
tributes more to segure the-end then o sanilery systen
of pewersnge snd water olossis comnenlsd therewithevenen
There ars bimes when The public haellh ia the obhleut of
paramount concern, and the law wisely lodges in munisis
pal bodled ﬁ&%@?%%iﬁﬁ.%ﬁﬁ ya@%r ﬁﬂ&q&&%@ o sneh emer-

‘ﬁ@maaﬁgﬁﬁ-4'=

Spear Ve g&rﬁ, 1@@ &i%g lﬁﬁ, ?& ﬁﬁﬁ ﬁ?ﬁ

net justify the abolishment of a aodern, efficiont, sanitary sewey sye~

?@a Supreme Q%&?@ of the United Htates ﬁgrﬁﬁﬁ Eﬁ ﬁ%li&@fﬁi&

Heduptlon Co. ve. Jonitury Leduotlon gﬁgﬁﬁ, 199 U ba 206, BO L. ed.

gups Ots Repe. L00, Justice Warien says:

Trhis courd hee ssld thed ‘the posgession apd enjoy~
ment of all righis sye spbjeet o such rensonsble

Ceonditions ss may be degmed by the governlug suthoye

itiee of the couniyy essentisl te fhe safedy, health,
peage, goed order, and morsle pl the conmuniiPececns
Zvory intendment s o be mads in faver of the law-

 Falnesa of e Treeyoise of municiphl pover mekluog .
xagai&tiaﬁ& %Q @?%ﬁ@%@ the publle health end salety.™

 TNe y%aali&? w@&i@iﬁﬁ ﬁf tai@ a@%ﬁ mﬁ&§?@§~ an
orize a medificetion of fhe ind E
d¢ sxaot Justioe %o both paybtise Litigeat. Uhe pro- .
pesding is ooe in restreint of o public work of gpresy

ubiiity,~the conslvaction of & rallread,;~thus g?@&@ﬁ%m'-

nekion, suek as will

ing & geae in whieh indunctione ave w%&g@@% with great
eaablon. Delay In the coustrueiion @ﬁ the work may
opersie vary, %@F&ﬁmi?l@? sgalnet the ﬁ@f&ﬁﬁ@ﬂ%i BY
wall a8 vasnltin greel iﬁgﬁ§? to the puvlics Conris
very eften, ipeuch cases, balunoce the guesilionst dome
ages Lo one pusyty, snd ket of beselit %o %ne other,
rasuliing from tne meiutaingnce of the injonetionm on
the owe hend, and ite dissclution on the olhey, and
refave Lo E&Eﬁ sny setion which 9ill cause g?&&% Lo
jary ¢ the oene pardy, and probably be of serious
detrinent 5% the same Lime to the ?ﬁbii%?-di%ﬁﬁﬁf
eorrasponding &ﬁ?&ﬁ&%*ﬁ $0 the oty pariys®

Go & s gg&_wﬁg e Whtherow, %ﬁ;ﬂ&%#_%%ﬁg Gtoe BBs

Mlounsel &éva presuad ﬁha proposition $hat mere sons

venlenee in the unese of 138 properiy by the §WN%&§¥§ g
dous not entitle 1t %o pony down dpon the appelleets

iand, snd lnto the siresm on his land, the dshils

fromm the washeve eracted by i%, and we think the eon-
tention ie ressonuble. 30t 1t is not every cese of

nuisanes or continning $Ywesposs which & couxd of
eguity will zestrelin by injusefions In determining
this gueution, the Gourd ghonld %aigﬁ the injury

that may scores 10 ths one party of the other, sud

. al®e to the publie, by graniisng or rvefuning she 1ne

jonotion. Wood ves Suteliffe, 2 dim (H.8.) 163;
Bailrond Co. ve. Reilroad Co. 7B Alas 2753 Rails
voad Co. vee Fithavew, 88 Als. 190, Bio. 285 I
Blgh Inj. #898; evis ve. 3o0wall, 7V Alae BOGE; Torrvey
voe Railrosd, 18 HW.d. EQ# @%@3 lioBride va. %&§§@,
B S9s ?%%w '
"The oourd. wili take &@%iﬁ% mf the faet %ﬁﬁk
in $h@ é@?ﬁl@?&%&ﬁ% af the @in@$ﬁl in%arﬂﬁ%a iﬁ
e TR u%n T : L

04,




this state, recently meda, very laige sums of money
have haen invewled, The ntilization of Viese gres,
which must be washed before usiug, necespitalis, in
some. mensnrs, the plaeing of wgediment where 1Y may
fiow inte otresme which sonsbiitute the minval draihe
age of the sectlon whers the ore banks are Bitosited.

o ibie apst cause & deposit of sediment on the lands
below; end whils this invasion of the Flghte of $he
viparien owner may produce injary, eniitling hlm to
redreas, the greet publis intereste snd benaPite o S
flow fwow the conversion of thege eres lnte plg metal
should net be lost elght of« 48 B3ld by the vicew
changellor, in Jood ve. Zuteliffe, suprs, “Vheneveyr
a gourt of squity le asked f6» an injanciion in emsse
of such neture 28 this, {8 BILL Yo enjoin the pollu-
tiom of & ﬁﬁr&§ﬁ§g'i%'%ﬁﬁ%.&&?@;wﬁgﬁﬁﬁg-ﬁﬁﬁ”ﬁﬁlﬁ~%ﬁ L

the dry, etriet righte of the pleinii®y, bat also
%0 the surroundivg clresmstances,’” '

Clifton [rom Co. vee DLys, 56 A6 468, 6 50s 198,

“While thie mevtion of the ¢ity is sEalugively vesis
dantisl in the general vense, yeb on Highland svenae,
within a few blovks of %his looation, thers o num.
bezr of apartuent housea, and ocoupants venlng osre
@re without place of storage, thus vesepsitating
© thely remelning in the street; that in the prepsed
parage ropalrs 1o cors are nol contemplated, buk
only servive with gas, oll, eleaning, and woghing
the cars and matiers of thel chavacter; thet the .
pabllo &% large will be greatly benefitfed appesrs
slgar, and the demond for sush o busingss ie greab.
- PHyzkhaveeiils Rig in ouy opinion & casg ig
pressnted wherve the publie benelflt so preponderates
over whatever lnoonvenlenvs way be poanelsned oume
. plainents, that injunetive process should nok be
Cogranbed o spelinet en anticlpeted nuisswuee. We o -
Ahluk the wotion to dimselve the injaniction should -
Cneve been soslained. S o

- Hevin® ve. %@ﬁ&?@aﬁgff ;$Eaa__.; i#ﬁﬁﬁﬁgfﬁﬁﬁg_

seg @&ﬁ@nﬁﬁﬁﬁ&ﬁ%ﬁ_ﬁk@%ﬁﬁ&i”@@w'va@~ﬁﬁixﬁ1@%§@ 200
Alae BRBY, TY B0a Ble - L :

if the eosrt will muks the comperison souggested by these
sxpressions by the supreme Conrd of Alsbems, in this csse, the fol-
lowing state of affaire mast appear: P1% would be oply snder raze

elrecomatances and an poeuel combingtlion of clroumsianess that there -

9ould be an offensive odoy from a proparly funotioning @ophis tank -

&8 mach se 800 feot swey from L%.° (Teatimony of He Gs Honke, Ps 44) o

Honry's house ls B35 feud f@ga_iﬁiﬁhﬁaﬁﬁs-%%@@%i@ﬁmg G e Heuxy, T8}
 Tha ?%i&@ti@ﬁ $§ Folfl Creuk ie only such as i podmineible o

ander the lew of alebame, as will appesy from ¥hs subhorities oited -

later herein. o
o . o BhiLL
- Bn the other hend to grant the prayey of complainentis/to
p&ﬁ?&ﬁﬁ@l%?n@ﬁé&iﬁ\%h@ Town %ﬁ-?él%yxﬁﬁﬁﬁ gontinaing 1te septie ﬁam&;frﬁ;ﬂf
wonld work & tremendons h&ﬂ&%ﬁig,éﬁ the. pablic &%.@@@E@ﬁ@ﬁt@ﬁ_%g-%hﬁgf _fff

citizens of that bown. . There. are only two waye iu which sueh & vequire-

ment gonld be mahy %&%”ﬁixsg;fﬁggﬁﬁﬁﬁﬁ&ﬁ %ﬁﬁ}@gﬁi§§%§ $awéwa$§§tgmf§§ﬁ1




go back to tha-a;ﬁ $y$t@ﬁ;ﬁf iﬂdiviéﬁa1,=¢at~d§sz‘pfi#ieﬁ;'tha other,
28 gaggag%ea‘by ire Hoach's crogs-examination of Hr. 7. #. Blsir, to
._eaaﬁ%ra&%'a'ls“ineh tile, pipe-line 14@0 fast acrossy eamplainant’ land,

| bk this waald dsy@sza ‘the anchanged afflaant fram the. tank on the iaﬁ&

' 3£ the W@lﬁga who waald have Jas% as mueh righ% to compsl snother re-

:EGV&I aa‘waalﬁ Henrys 1 such a line were @@ﬁstraa%eé tﬁ earry the
' ' lands
affi&aﬂt aoT0ss %aa roud from the Foleyf it woald strike the lands of

Er¥Ge Gréan and Hre Dreis, and wgulé heve to be piped 2§QG§ fget further
t0 gé£ é££ f?gm nreis? laﬁﬁ, wno, of Qe&fse;'maala have $he ssme xi@hﬁ

to Lnsist én7i%$'éémeval'fi@m'ﬁialiaﬁé”gs would Henyy. And the next
land aﬁ&ér”@&aié nave the aame’iighﬁ;‘&ﬂﬁ”aé on .['BatJa?aﬁ this much
‘ﬁipe‘liﬁﬁ-wa@l&'@ssﬁg aécﬁrﬁiﬁg'%anth@'ﬁsstim@ny éf‘mf¢ Ei%ir which is
andis uted, $&§5?5a90 2t the gsﬁe of $1.25 per foot, andsuch an expen~
diters ié:ﬁ%tarly impogeible 0 the &eﬁénﬁaﬁts aeeﬁréiﬁ?'%e thﬁ tagtl~
monay of bts Hayor, Cs s ﬁrean,raﬁﬁ éﬁ'wﬁﬁlé Laave anly the Qtﬁer alter-

native @f abandoning the sewer msystem altagathar,

There i8 no ﬂﬁmpariﬁaﬂ between the injury to the public if this in-

K Junction be gr&ntﬁﬂ and th@ injary $0 &ampiaan&nts if 1% bﬁ refa&aﬁ,
. & now
and aven aﬂﬁaming that thﬁra kaewkﬂaa gomd ?ialatian of aamniazﬁﬁﬂts‘

legal rights (which we deny), this gartain&y is vot & case where sn
injunction 1s a‘mattar“ef*rtghta |

*The ramaﬁg ﬁaugh% ia prantive and inazdentalﬂ
.1y sompensatorys an injunction for such purposs
ig not a matiey of absolute right; bat if, as
has been saldy it resis in Juﬁiﬁiax diﬁereti&n,
the excerciss of such discretion is not without
Limitations, and ig %o ve guided by the settled
principles on which injexference by the cours, .
i1 suech cases, depends. In conpldering whether
or not an injunctlon should be grontel regard
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