STEVENS, MECORVEY, MSLEOD, GOODE & TURNER

S ATTORNEYS AT LAW
5028 FIRST NATIONAL BANK BUILDING
MOBILE, ALABAMA ¥ovember 18th, 1827.

THOMAS M. STEVENS
GESSNER Y. MMCORVEY
WILLIAM MELEGD
DAVID B. GOUDE

BEN . TURNER

C. M. A.ROGERS

Dear Sir:-
Enclosed herewith you will find our check for $34.09

- o

1 case number 865 -~ QL4 Spanist

ct
l_h
s

n settlement of the cos

}J'

Fort Development Company against Sections 38 and 39, and case

o) £
671 ~ Sibley against Hiram HE. Maynard and others.

The total of These twe bills after zllowing credit

£

for the $50.00 neretofore deposited was, according to your

statement, $49.09. Some LHime a we pald the Commisszioner
s WP b

her fees in this matter, being $15.00, andé sncloss herewith

gal

o
B
H
(O]
Q
@
-
o]
i
[t

therefor. Ye have, thereforé, reduced your billu
by this $15.00 item. If the amount of the check does not
conform to your understanding as to what is due, please ad-
vise us promptly.

With kindest regards =nd best wishes of the wriier
we are,

Yours very truly,

Stevens, NeCorvey,

BDT:BG




ST . Received of Stevens, Mclorves Mcleod, Goode & Turner
e et T ? 4

N Fifteen ard no/100 Doillars {$15.00) as my fee for acting as Commissioner

in case No. 666, being the case of 01d Spanish Fort Development Company

vs. Sections %8 and 3%, etc., neretofore pending in the Cireult Court

of Baldwin County, Alabama, in Zguity.

Commissioner.
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Sibley, et al,Uomplainants, ] ;
rduz

vs. ;~In the C1 % Court of Zaldwin 0., AlasHguity.

HoHoiLymard,et.2l, Defise i
“em.Eriel in Reply to Sriefs furnished by Judge
Turner this afternoon,Tuesday,duly 5th,1l927.
Judge Turner has furnished me this afterncon with 2 copy of his brief on
this motion and 2 reply brief to mine mailed him last night.

In h:.s statement of fact ke sgys that the pill was filed by C.E.Sibley ang

00-——-9

..x,;__.others agalinst At fo of the heirs of (yrus ba.bley,sm.c. 'EWO n.e:.rs f:.lea aga:.nst ne:mb T

.sisters and brothez:s 0% the complainant C.E?Sibley and the other complainant. This
is an error. The bill 1s filed by C.E. and W,}?sé%bley 2gainst five minors,~who zre
“half brothers and sisters of the complainants.%,\days later it was amended and
lizynard strickea out a2s a defendant ard the Old Sparish Fort Developement Cé. swh—
stituted.Theodore F.Searing was made a2 complainart by an amemmeat,m Zrs.Flor-
ence Se Baird o? Hew Orlrans, La., a_ﬁ. her brother’s widow a2nd two ¢hildren of
Chicage, added as parties defeﬁdants,the proportionate interests belng changed '
lizewise. So we find that there are eleven perties to this sult besides the 0la
Spenish Fort Developement Co.,the petitioner who is secking to stay the canse and =
stop the suit for partition.. |

It is stateu also that \.hé mc;n-:p'ia'iﬁé.nts "seek” to auend..t.héir bill a.nd. "

_ ~ m 4
make the 014 Spspish fort Developement Uoe a party defendant. Taj.s was ~

.days after thse bi’;l was filed,by filing the amendment,notice, etc.

| The sults i‘:.ot only have not the same partles,but do not .seek the same
reiief.’ﬂ'ne first filed, this one, seeks a partiiion o the property =zzissk amohgst'
its owners.The second suit,in favo:z Mich the stay is azsked, does not seek partition,
but simply asks the court to declare that the corporation owns tke land and debar
the rightful owners from claiming any interest therein,-if they do not comﬁn,e‘ec.,
'if they happen to near of the suit.Thep Car be no partition in thet suit.The stat-
ute prlovides that partiés cleiming interests must set their claims up under the rules
___saf:.:_ov_.t a.n Jthat __c_ase_‘,and the preosumpiions,eic.,0f that statute govern ths decis-. .
ion.¥o such smes presumptions cax be called on outside of the suit wader that ¢
statute,putting the defendants to this disaﬁvan#’cage. They mmst come in by cross-—
"l_-_b:a.ll 2ls0. There is no need of this second suit and 1t ought to be steyeéﬁ%.’oecause

| 'the petitioning corporation can answer in ’ch.ﬁcﬁ have the tiiles ?ﬁasheci out

25 well,exzcept that they mast be tried umder the generd laws.

The statement is made that the amendment 50, Aok 54 w1l relate back
and deprive the petitioner of the right t? p“bceea with its zction.imendments 4o re-
late back to the filing of the sult.Tecﬂmloully it might be saié that there was mo

3 "_ézs',ui't filed to test the title as clalmed by ‘ckie pe‘citioner, but this issue most be




~i= Brief in Sibley vs* eynard, ot zle

raised in the other suit f£iled by the corporationeUntil someone allegss that there
was a suit pending to test the title 0P the petitidner in that particular action,np
guestion can be raised.If must be in the other suit.It cannot be settled hepe.I?
this Youri stayed this Suiﬁ, it could be raised there.So far zo such guestion has
benn:raised.
Of course there was a suit pending actually and tke petitloner knew that
it was intended to settle the guestion of title,but discovering the error,they f£il~-
Lot us test this guestion urder kis own awthority,or proposition.

1st*ls this sﬁit between the same parties? IS is not. The parties to this swit,
éieven, are orly made parties to the exrient of two,nor wounld th?ybe partiss as to
the pleces left out in one east, mor the part of the two grants in two east.The par-
ties could not be the same.
Znde Does the second bill,2iled by petitiorer, and this Pill, set up the same state
of facts and are both intended to accomplish the same resulczﬂo,this is a partition
bi;l, filed under one statute, ard the other is a bill to clear clouds from title,
under a totally dif:erent statute, reguiring the parties claiming interests to come
~ip.2nd set up by cross-bills thelr interests and providing for mo partition or divis- |
ion, nor could partiticn or division be zccomplished under thai statutesIts limitae
tions prevent it.In this suwit ,however, both setilement of titles znd pértition can
be hadeln thaf sait,after setilement of titles,this suit for partitior would have
to go abéad, or = new one be filed if partition was desired,.stc.Theorefore ths reg-
ult sought is not the same, nor the saze set o2 facis set up.

The petitioner is in'error, we submit, wkezn it stafes that the
Court can grant the relie? songht in this bill if any o2 the Sibley heirs establish
title,because it is seen by ezamining the statute that it is confined to the purpose ﬁ;ﬁ?
ofearing the title under a peilizr kind of procednre,— & procedaﬁe in reﬁ,not in
personam,and not subject to the rule that the Court could go ahead and grant the
 zarther relief beceuse it had sekenfurisdicition.No other relie? than anthorized by -

' that statute could be given,even if the complainants herein were compelled %o drop

Lot L ?
Hor is the subject zatter of the snit the same.We cannot seitle

this suiy and file cross~bills in petitioner’s suit to pray for partition,etc., céi:“
x %,¢~A4;, P i)

here @n this motion the guestions of title involved.It is contended by petitioner
oo toas mbribm
that the prior patent from the U.S.goverzmment 0 (yrus Sibley of frectional sec-

tional 24,74, R.l E..was superceeded by a recent patert %o tke itwo Spanish Srants

and that they cover the fr.sectior 24 This is 2 guestion not to be settled on a

stayaof proceedings.motion.The two bills on theiéaéo npt cover the szme property.




Sirief.
This bill covers fre.section 24, theirs does not.Their bill covers exceptions to this
and 21l of the two spanish grants which lies in two east.lhis bill covers uno ground
in rarnge two easi at all.’i’éerefure it is seen tkat the bilis have not the saxze sub-
Jjedt matiter.
The great test would be whether the relief granted in both bills would be

the same and whéther the second bill or the first should Tte stayed.The same relief

could not bve granted in the};eti‘cioner's biil, filed second,but the cuestions of title

_ =mxk conld be settled in this bill and the partitlozn had as woll.If we had asked

that their i1l be stayac‘z i€ would beve been more i line.They claim their bill
was not second'.,bat' this is 2 mere techiically, as they wekl kmew it was sought to
gover the petitioner's interest and uaypard made the party at interest by error,
and wouid be immecliaéely amended.Therefore,eqnitably, there was & bill pending
to test petitioner’s title.3ut if not, it camnot bé said that they wourld have the
right to stop our iitiga‘ci_.on"fhe couris are opena
2RX
Zeally it mekes considerable differen#"co jtb.e deven parties, five
of whom are minors, whether they can go zbkead with their partition suit, or bave
to employ counsel to file cross-bills in this other suit,beczuse in this suit the
fec comes out of the fund in general and in the other they would be put to the ex-
"““"'"*"p‘ense“"of“'pwiﬁg*ﬁcunseiom' R N S
IN 22E¥ T0.JUDGE TURNER'S BREPLY BRIEF.I, of course, accept Judge ’i’u.n;{— _
ner’ assurances that he did mot intend to onvey to me the impression that iaynard
stiil owneé..’che property. |
Eowever, this does not affect the fact that the letter relative %o bring
ing this suit addressed to ir.H.E.laynard in Chicago a long time 2g0 was z;eferred
to Judge Turner, who regquested this couusel to kold up and we would talk over the
matter,and that at no time did he eveﬁ[sagythat he was representing other tharn il.
Usynard, and that he ﬁew when this suit was filed it was intendec to cover this
property.Unier these circumstances,of course counsel did not go to Bay ilinette and
éxami.ne the record to see whether ligynard had trangferred the property.his apparent
counsel st_ll ofﬁeriz;g to Buy complainart CL.ELSidbley and W.S.S_ibley interest_;"'at
-his price.Hé knew what the suit was intended for, and having this kmowledge did file
the second sui.’c-Bv.t there was no notice ,\coansel that no further negotiations
wonld he corsidered and +hat suit would be f£iled.Counsel for complainants made a
counder offer,which was not accepted,and did not accept 2 better ofier made by
Judge Turner.Jjudge Turner calling up to learn addresses of C.B.and W.S.5ibley indica-
cated that he intended to file tke BAll to £xke clear title,the guestion being men-
tioned theretofore,put counsel wise'Hs therefoxe filed t bill which had been held
up when Judge Tarner received the le’;ter to ...ayne.rd.. :
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fact thAT ID pnartition sults the Inieresis
complaina ts Uay be the s2me s ¢ there Be N0 contention betwsen thel.

'-"W‘hen 1he respondents mentionsd were Tade parties I ¢ig notl represent

them,bubwas afterwarcs as¥ec 1o a0 s0 BY

ants instead of defendants DY amendreni, But It Is unnec essarj\r_)as coun-

sc 1 Tor complanz ts can 21 #0 represent Tiese celenuenis, there belilyg &0
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George Bowen Cleveland
ATTORNEY-AT-LAW

Box 704
MOBILE, ALA. suly 4th,1927.

 Judge Jobn D, Lelgh,Circuit Judge,

T title;as I -have no-knowledge of hisg appearing as Ceounsel for any party

Brewton,Ala,

Dear Sir:=-
I entered irtc a written agrement

with Judge Turner,of Stevens, McCorvey, MeLecd ,Goode and Turner,of this

" eity, to submit on brief on Wednesday, ‘the petition of the Old Spanish Tm. =

11 Co,, one of the several defendants in the suit of C.E,Sibley et al,
vs.H.H.Maynard, et al, to stay the suit, in addition tc any motions to
strike it, demurrers, eic.I have filed an answer to the petition, which I
am sendirng te the Clerk, as well as a motion to striie it,the motion not
being Waived in the angwer., I angwer as well a8 move {0 strike iIn order

to expedite Judgp Tﬁrns“'s desire for a decision on the = titiom,

I am 2lso sending & memorandum brief.I have not received that
of Judge Turner,or anyother counsel, if any, in the case Budge Turner
said Moorer was interested and he could not deber hir frow coming and

arguing orally, but I presumed ke referred tc Moorer®s being in the chain

252 Ste Francis St.) Yours jruly,




- Co . S e e hid e L e

@ﬁcgE.Sibiey, et al,Complainant, );
l 7?3. ' :=In the Clrcuit Cowrt.In Eg auity,

H.H.Méynard, et al, defendant, )
Mo.to Strike.

Comes ihe complzinants and move %o sirike the petition hereuofors

 filed by the defendant 0ld. Spanish Port Developeueni—Co ~*t.o~stay thgs T

cause until the end of the suit filed by said corporation apeinst

all parties claiming én interest in Spahish‘Grant Sec tiond& and 29 in

township four south and range sne and ﬁwn éasﬁ sh2CalUge -~

i1.52id petition is withcut equiiy and is wwthout preeedent or justias

ficatlon. AR _

2.The bill sought to be stayed gxwsx ;-was filed firs$,the fact be=

ing nown to the said co*poration when - its “Bill was filed, it simply
- seeking to taks auvantage.of the fact that_it was not known that its

interest had bteen transferrved inta a céfﬁoﬁéﬁicn,or 2 corporation ore

ganized to own it,

"~ 5.Tbat "the ‘land sought to be dividied in this biil is not altogeiher
the seame land sought to be guPted in the corporstion bill & com-

picing . Fractional section trenty four, tesnship four soutn of range

one east 1s not inclwded in the corporation’s bill, and parts o the
said two grantds in one east are contained in the corporation's

 bill FAZYK emd not conieined in thie bill,being especially excepted
therefrom. That part of seciions 38 and 39 containsd in rang two
east i1s not coversd by this bill.Therefore the two bills do not
cover ihe same sﬁbject m2iter.In addition,parties to this bill are
not made parties to the eorperation’s bill.There is no reason why
_;He ¢omplainent®s and interested defendant®sh hould b@nstQpped3?9$,w_ﬁmMy_mm

'havl the land divided because the corporation desires to 1itTgate

title to the land in condrovery in this »ill ang other lands,

4.If it is desired, the coerporation can 2nswer this bill and con=

test the title of any of the pertles thersio, or set up the fact, &
tree, that thefe gre interested parties who are not parties heretes

#ho shounld ke made pa’-ties and stay {this cause aniil they are so

made partieg, Zégé

AttorgEy for camplainants aﬁd
defendants Theodare F, Searing
and drs, Baird,

T
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TR S g

- The State of Alabama,

SUMMONS—ORIGINAL. =~ | f  MoorePtgCo.

Civeuit Con Tt _—_
Baldwin County. % Circuit Court of Baldwin County, In Equity.

" To any Sheriff of the State of Alabama—GREETING:

o S Florence I.Beard,8718 Jesnnette
WE COMMAND YOU, That you summon.._...________ .. —°- 9" —2=!=% o=

'S+ New Orleans Ta. Fannie Gillespie tearing ,uhlcago,lll;

........................................................................................

*LO‘DET’G Georgs Seal“ing,.Gh.i.QagO..I.ll.,.T;oxa;..S.eaxting,.i’Jhicago:,Ili, .......

..........................

e T T T
e e T T e S e e e e e e e

i I T

_ OF e e County, to beand appear before the Judge of the Circuit Court

ot Baldwm County, exercising Chancery jurisdiction, within thirty days after the service of Sum-
mogs and there to answer, plead or demur, without cath, to a Bill of Complaint lately exhibited by

C.E.Sivley et 2l
e T T I T T
.f..--.......--....--..-'-....----.....-- ...................................................
.-----\--.--on-------o-;.----.ﬁ---------..-..-.--.--.---.w--.---m--..-.A..--.-----‘-.--;
.-..i&.o..------o..-----o-.-----....-.-....-..-....-.--.n-------..--..-......--.-.--h-.
............................................... e
.......................................................................................

Florence S.Beard, Dors Sear&“b,

againstsaid ... ________..___ . .____ T TTTTYT B T LD

Robert George Nearlng,ganﬁwe Gillespie Searing,

and further to do and perform what said J udge shall order and direct in that behalf. And this the
said Defendant shalliin no wise omit, under penalty, etc. And we further command that yeu return
this writ with your endorsement thereon, to our said Court immediately upon the execution therect,

WITNESS, T. W. Richerson, Register of said Circuit Court, this___ ___ 9th day of
J ;le 7-

e e e 2192

'egister.
N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register.




ORIGIQAL.

YR RVLONL--.-_.1.f_...-.----Ll..._..---.-..!.... iae eman eame i
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t .
ullCU}t Court of Baldwm County
2 In Eqmty

]

S SUMMOT;ES

&F&&&&&&&&&&&&@&&&

C |.~.‘)lbley Ot 810_,, [

R e ""‘-"""""""""“"f"" T
P e e agm e mm nm R mTITTTET
s

R J R el T il

l GQ--___._' ________ ;_-.-__.. __;.__- .._I,,-_

I TR
i
R PO L

’ G.B Cleveland,

Sohcitm f01 OOmphmant.

‘Old gpanlmh Fort Develouem?

§
H
!

TI{ETS'I‘ATE OF ALABAMA,
BALDWIN GOUNTY. .

: : : i : . :
Received ini offie bhis —emaoasma o Tt :

¢
+

day of----é_-_.;--Q-_----in_-.;-__: 192.. ..

Shellff

Execnted this ..o ---- e s day of’

2192 ...

.by ]ewmg a copy of the within Snummons with,

...................................................................................

R

Defend'mt _

- Sheriff.

ISy..---_-;---------;-_ R
' Deputv ‘Sher iff.

June 9th 1927.

Copy of bll] and copy of
SOMIoNS reélotoxed to
Tlorence S.Beard -

‘8718 Jeannette S5t,Hew Orleans

‘Lo Tannie Jlljem_le gedrlng

Chicago, 111, Robert &eorge Sear)

Chicago I11, Dora Searing

Chicago, I1ll.
¢
Tpp Metoor,

SGF r e Register.
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