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mhe Complainani, TIE TOVN OF RCBERTSDALE, & municipal
* - i1 Y ~ 32 - AT T AT T ™A T
corporation, humbly complaining against W, R. DUCKWORTYE, and FhAlL

. WHZATIEY, respectfully represents &nd shows unto your Honor and

1. That the Complainans, The Town of Roberisdale, 1is

s municipal corporation existing under the 1aws of the Steate of

2. That the Respondents, W. =. Duckworth and
M. Wheatley are both over twenby-one years of aze and bon& fide
residents of Balcwin county, hi&bang, living at fovertsdale;

3. That on January 1k, 1638, Lmos Carrett, as Mayor

of the Town of Zobertsdale, entered snto an agreemsnt with W. R.

Duckworth; that & copy of said@iﬁstrument ja nereto attached, mark-

L]

4 Exhibit "A" and asked 1O be taken as & part hereof as though
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. That the sald agreexzent contained the followln
provisions "it 1is understood and asgreed oy tine parties hereto

that & part of the consideration of this conveyance:is I
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+he condition and title doss not pass to the Grantee until this
condition is perforzed, and when it ceases to be verformed, the
+34le reverts to the Town of Roberisdale, and the condition 1s

this: The Grantse, W. R. Dueloworth is to construet upon this
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premise & huilding, and o gonstruct and o
room for men and wWomen 2nd LO Dreserve, mzintain and keep the Sanme

on at all times, and upon default
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in a nesaltihy and senitary condlt



of any of these terms, ih
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n the Town of Robsrisdale,

and the other portion of the property now used for these rest rooms
¢can be used as tae Grantee sses £1%, but these rest rooms shall he
maintained pervetually; 5 -

Tha?t the said W. R. Duckwerth has breached sald agree-

ment in that he has failed to construct and maintain z public rest

That he has failed to maintzin and keep public rest

rooms for men and women in & heslthy and sanitary ccondition at all

5. That all rights of the Hespondent,
t

W. R. Duckworth

he agreement referred to in paragraph 3 hersof, have

ceased, and that the title 1o sald property has revested in the

&. That the instrument referred to
cf, was illegal and void, abinitic, in'that Amos

and Plorence M. Higgins, as Clerk, were not duly

execute the same on behall of the Town of Robertsdale;

7. That the bilding locaied upon the property, described

[

n paragraph 3 hereof, 1s within the boundaries

therefore constitutes =z public nuisance;

8. That the rest rooms located on said proper
ed in paragraph 3 herecf, not belng maintained in a

sanitery condlition constitutes z hazard to the residents of Lobertsdale,

Algbema, and therefore are a publlic nisance;

$. That the Respondents, Frank M. Wi
"the bullding located upon the nroperty described

cf, as tenant of tne Respondent, W. R. Duckworth:

10. That the Zespoudents, W. R, “uckworth and Frank M.

Wheatley have failed and/or refused to ksep and maintain the rest

rooms located on the property deseribed in paragraph 3 hereof, in

sH

tion 2t 21l times,

1

2 healthy and sanitzary condi

11. “he Complainant submits itsalf

of the Yourt and agrees to comply with all dacree

thereof.

o the jurisdiction
and reguirements



VWIEREFQRE, the prenises considered, the Complainent
prays that your Honor will by proper process make the said W. R.
Duckworth, and Frank M, Wheatley, Respondents to this Bill of
Complaint and by appropriate process require them to plead, answer

or demur to the same wit:'n the time and under the penalties pres-

‘cribed by lew and the practiee if this Honorable. Court,

a final hesr
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Complainant further prays ti

nereof, this Honcrable Court will give and grant to it the follow-
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{2} That a decree be msde and entersed that the purported
deed from the Zown of «obertsdale to W. R. Duckworth, 1s null and voild;
(b) That all rights of the sald W. R. “uckworth under the
purperted deed have ceased, and no longer exists; |
(¢) That the title to the propertiy described in para-
graph 3 hereof has revested in the Complainant, and that the Respond-
ents no longer have any right to:the:use and enjoyment thereofl;
{3} That the Respoa@ent-w; A, Duckworth be*reguired
within a reasonable time to remove tiae improﬁements located upon
the property described 1n paragraph 3 heresol;
{e) That the Respondents be enjolined from perm i' ting

the improvements located upcn the property described in paragraph
3 hereof, t¢ remain therson;

(f) That ths title to the property descrived in para-
graph 3 hereof is vested in thae Complainant, and that the Réspoﬁdents

N

no right, title, or interest therein

have :
(g} That if tae Complainant is mistaken in the reliefl
prayed for, that a decree be maae and enuered;_g Tan i g to the

Compiainant such relief as 1t may be entitled to receive under the
allegaticns of this bill of complainty
(h) That the Complalinant be granted such other, further,
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different, or general rel
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for the Complain-
anbe



STATZ CF ALABAMA,
BALDWIN COUNTY.

THIS INDENTUERE,

day of Jeanuary,

7w

WL

and W. H.

Duckworth,

the benefit

e
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e ¢onveyed to K. Duckworth
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Tt is understooda and agreed by the parties heretc that

he consiceration or this conveyance is made upon the

cfF

£

condition an

3

title does not pass to the Grantee until . this condition

is performed znd when it ceassg to be performed, the title reverts

T manr - b 23 2 T n
to the <own or Dobertscdale, and the condition 1s this; the Grantee,

W. R. Duckworth, is to construct upon this premise z bullding and to
construct and maintain a public rest room for men and women and to

T

preserve, maintain and Ksep the same in a healthy ane sanitary con-

L

h
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on at &il times, anc upon default or any of these ferms the title

Ju

s in the Town of Robertsdele, and the cother portiva of the

ct.
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property now used ITor these rest rooms can e used as the Grantes ses

)
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fit, tut these rest rcoms shall be maintained perpeltua
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IN WITNESS WIERECF, the said parties of the first part
nave hereunto caused the common seal of the Town of Hobertsdale to
neaffixed, -thedsy and year first above written. o s

TOWN CF ROBERTSDALE
BY AMOS GARRETT

Mayor

o]

T
TTRST:
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L
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LORZNCE M, HIGGINS,
Town vlierk
orp. Seal,

[

%@@ﬂﬁEQFAH@M&,
SALDWIN COUNTY.

T, ORVIS M. BROWN, .a Notary Publice, in and for sz=id
County in said State, hereby certify that Amos Garrett, whese mame as
Mayor, of the Town or xobertitscale, and florsnce Hdigglns, wihcse nane as

conveyance, and who are known to acknowledged before me on this
.day that, b%eing i1nformed of tae contents of the conveyance, they, in
“their capaciity as such Mayor and.Town Clerk, respectlvely, executed

-

» 1n o 3 ~ By . o
onn the day the same dears caite.
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THE STATE OF ALABAMA...-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

1 ... Div, No...268

e Ra 'T')urkﬂn:r_.{th,,;___\éfb_._a? o ' , Appellant,

vS.

'The:Town;ongobertsdale “;,. ... Appeliee,

FR

_From .. et e Baldwin ... . R . '~ Cvrcmt Court.
N ' in Equity

e The State of Alebama, 1
Czty cmd County of Montgomery,j

1, .J' Render Thomas, Clerk of the Supreme Court of Alabama, do’ he'reby certzfy that the fore-

_ gomg pages numbered from one to 2 inclusive, contain o qu true and correct copy
of the opmwn 03’ sazd Sup'remc Court in the above smted cause, as the same appears and remains of
' '-'recm‘d and on file in this office.

Witness, J. Render Thomas, Clerk of the Supreme

. Court of Alabama, this the5thday of

C'Ierk of the Supreme (.“,fm‘?”tw of Alaba,ma




THE SUPREME COURT OF ALABAMA

October Terimn, 19,,,,4:@?47

1. D, No.268

M. Re_Duckworth, et al
S g Appellant,

8.

. The.Town. of Robhertsdale .
: ' : . Appellee,

From .. Baldwin. .. . . Court

COPY OF OPINION

Ticed Franes Co, Mearseweey, AL, SE44




THE STATE OF ALABAMA.--JUDICIAL. DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19. 46=47
To the.. Registen of the Cireuit Court,
e sadduin e C"“my_GTeetmg
Whéréas, the R;co.é'd"dﬁ.di’fbcé.ediﬁgs of the C.LZ'C“' it Court.

- ofsazdcounty, in a certain cause lately pending in said Court between : . -
o '. S B Duchworin .' i , Appellant, .,
and .
Tovwn ¢l Rooertsdsale ' s Appellee-;q.,
_ 'u}herein b*g said Court at-the: . "Term;“rs)“ ...... , 1t was conszdered

affirmed, and that it was further considered that the' ‘appellant. ., @BEC Wi Duckvorth o800 e .

chgorgisna Snmith, and Janes 4. senead., Sr., sureties on ©

.rhé 5 day of.... Lecenber , 1945 . that said

adversely to said appellant___, were brought befo're our Sup’reme Cowrt by appeal taken, pursuant

C“QG”GQa quD”)eC and Qecveeo
N OW IT IS HEREBY CERTIFIED That it was thereupon conszde’red/i)y our Supreme Court, on

decree - _of said. Circult Court be in all things
ordered, ad. ‘uf ged ans aecreed -

~

the costs aceruing on said appeal in this Court and in the Court below 10T hich Jes exscntion

dgais asccordinsisr
"y Rt - e

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Capitol, this the

-

5. day of __Lgcenber oy 946
e p 7 =

S %t'Lw’,(wwwwﬂf -

Clerk of the Supreme Court of Alabama.




' THE SUPREME COURT OF ALABAMA

October Term, 19__%4 G- Vi

L D, No. = 268 - '
PSS = A 0 TR T DA 7o N AR M AT
Appellant,

vs.

' The Lovm ol _loberbsdals

Appellee,

From ... Baldwin Circuildl . Court.
I agudily : '

::.' Certificate QF AFFirménce

The State of Alabama, =~
: ' Filed

RS 0.1’ 1

this. o day of e 19

BROWH PRINTINQ co'., HONTGOMERT, ALA, 1928
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ETATERNNT OF THE CASE

The Complainant oa September 18, 1945 £iled i¥°s origimal B113

»

of Complaink, vhie

: on Febwuery &, 1845, alleging anong other

%?s.iﬁzgﬁ thek the Fespondents were bolding posseseion of p ploce of properdyy

Y the Yomn of Aobertedsle, Beldwinm Comty, labems, included Wwithinm one of the

mein strevbay %;hmﬁ the seid proporiy was held under sad by virtue -aff S BErOE=
ment enhered irte by and between Amos Berreth as meyor of the town éi’- m:@:«:mm,
nd ¥o Fe Duolworth, daked Jumusry 34, 12385 thet seid sgrooment conbalined
gerbain t’iﬂﬁﬁ:ﬁ."h‘fi& Cin thet We Fo Duchworth was bo construct and wmeintein privete
regt rooms Tor m@m and woven ond o wroserve, meindelin snd keep tho seme Lu 8
mealthy and z&m&.‘hgrf pondition 2t ell tines, and upon defenlt of eny of thess
rerms Yhe ti%le to zaid propsriy rolanvested inm the tewn of Soberbadales
The "ﬁi Lef éamg;ﬁain% alleree theb the selid Duolrorth bne %}r@&@h@ﬁ

the sald apresnemt in thet he has failed to coustruct and muinteln - u&ﬁal%.a

for wen eand wowen, snd bo meinbein the sams in o bealbhy nod saniSery

Ga
H
L]
£
H
oty

sondition st oll inesy thet =211 rights of the seid Duclwerih im or under sald

srreonent have cesged, and Thet the $iils s sadd property huse rovested 1o the

(

Compleinanty that the agrosment wnder whick the said Duckworth holds wus i.ﬁ@g&l

“

pnd Tohdy thet the buildime located on said property belng in the boundary of ®

et

shrost conshitwbes & public nwizance; ihed the reost rocm locsted on seld properdy

is not being meindeined in o heslthy snd senifary condition, oo omshitubes &

mmzzerd to the towm of lsbeshedsle wnd thersfove o public nwisenesy thet the

Lespondonte beve fniled end/or refused to keep sad meindsln Whe rest rocus loosted

i

on eeid property in s healthy end ssaitery condiblien nt all Simesg theb the agree=



 ment under which the lespeondent holde was nob sulheorizedp thet The town of

Eghertedale was nob st the time of such sgresment subhorlized wsder the laws of
the Stete of Aletmma to convey sald property; thet there wee no considermtion
of meid sgreempnte |

e Compleisent pmyﬁ thet & desres bo medo snd snbersd that the

said sgresment, ir pall and voidsy tasd all riphts of the lespendents haws ceased

zud ne longor exisby thad cpropsrty bhes revested in ths

Lomplininent, ond thet the Jespondenits ze louger have the right to use and en=

Jopnent theroof; theb the Despondents bo reguired %o rewmcve the lmprovements

looated mpon seid propersy; thet the leipondents bo enjoined from permitiing
the Improvemsnt to remain ot 28id propertys that Uhe LiTde of said property is
voeted im the Compleinwnt, end thet the fespondents heve me right title thersine

The Tompleinent ales prayed for geuersl relisfe




FRDICIPLES OF LAW

¥ & ‘ﬁuma&y&mﬁy bes no Mam power to gr
wee 148 strosts™s

City of Blirminghem v Dol

E—.% Howe 5383 239 4Lln. 24B.

ﬂc fmg%m o P%@M@gﬁ$

%. City fme ‘o fmplied power to outhorize the obstruction of @tmﬁ
GCostello, et el we Btate : o _ _ ,
m Sote 220

"3 Oty or town bay oo elienable interset in ibe public streets theseo?f, bub
holds then in trust for itz oibiszens smﬁ t?ata @ab‘i&e gm@mﬁgg and. pelther its
“aoguicsesnce in an obstruction er prd b

lachees in rosorbing ¢to legel remedios %:a renove it nor %&w ﬁ‘%mm”é;@ @&‘ Emm*bima,
ner the doctrime of sguiteble eshoppel, nor presoripbicon cen defeut the wight -

of the «ity to zalntelin a wuit in equlty o remove the cbstruction®

Webh,et @l vo City of Demopelie

1% Sou %@3 85 Alme 118e

® Where porson plate lend end lsys off lobs aecording bo such pimt, and neles
sele of one or more of swoh lobes with rofervnce thersto, be mwmﬁyﬁ@ﬁ&m%a
eyl designeted therein ag streste sod alleye, %ais@;&@myz&@ squeres, and . m-f :
4o public for public wsel

Yeskville ¢ end Ste Le IR Company wo  Hulgesm

21 Some @Eﬁ 238 Al o 58. ’ .

- 7 Where o street is dedicoted by the meoping end platting of land Ty the owoer
end bis gelling end conveying lots with reference to The ?Ewhg i‘% amw& m :

dogt by mere fellure to open 1%, ox mon ‘-.zs-m', TS :@.wgg »

Sssﬁﬁia, et al we City of Opolilm

51 Soue 80y 165 Alme 850. o

Frermament obhetruckion im ity street in alwests of due sthorities is & "Public
Tuivenos”

Sity of Sipmingbew, o5 21l vz Hood, ase

iIT8 Eome 3&@*@ 233 Ala. JEE :

The errection end mmintences by lespondont of m&mm within tho publie Btrget,
conehiteter o peblic mulivened. -

Cospizmme wo Lovysboln

50 Sone 2803 178 Ale. F66.

* Comsbructlion snd Heintensmes of tuilding in street cwmetitubes public Nulsavce
avblect to e @.‘M&a& im proper ppoceeding.

Yolntosh e% 2l ve Hoody of sl

188 Seowe 1323 208 £lfe 1850

et structwre upon any pordicn of & public ebreet euployed in the condusd



of & privete business on the street mey be ateted ns & “Fublic misemes™ ginee
it is invesive of the publio right in the free sud umlntersupted wse of the
strest™

me T3 Sity of Lesds

1 Boue (3D} §846z 241 Ale. 188,

| "rhe Constitution reccgnizes the s phoroms oower in tdons snd sities bo withbold
vonsent and te Iimilt the use of & public street Ln any poivete enterprize’.
.3; -.f@’&ko &m."f;i 884y %3. A&.&h iss

The pight of ‘%zhﬁ: ‘Fublic to use & ghreet for *ﬁzwwzi iz gﬁmmw%s to thes of an
_&Mﬁ%ﬁmg meY, OF Sry obher person to wte it for say obbsr purpese”.
. Birsinghem FE Cegpeny ot 2l we  Super '
' m'ﬂwn 564 1BL Alae 12 '

* hn unauthorized permanent chatustics of o shrests, which prevents ite use Wy

. the public, conshibutes & sulssree which & oourt of eguity ina proper eultld will
ababee™

Birminghem R Jegpany et &l ws  faper

&2 %‘%B $%§ 383 2lee 181e

° The right of the Fublic to pess ower & shrest exbends Lo every mm of .ﬁ:eﬁ
| Bipminghew IR Cempsny, ot sl vs Snyer
_ @l Goue 386y 181 Aln. 181

i %‘bﬁ's gtreebs beleng o publle frow zide to side sud fron sod Bo end, thepe
veing no suoh thing as r&gﬁtﬂ&g vrivabe, permenent mse of publiic streeto.”
"%amﬁwm,a Cand 5be L B Compeny ve ms.m
_m %@m 62; 219 21me Do

T ot ad no right %o improvengots oo shreeb, 'i:%*zwgh |
sueh Inprow o éﬁ.éﬁ et in fact ﬁa%xfw wfﬁ:h tzeilfie, since oxbout of use
~of - slrest & maaner effecte quertlon of ite dedlicaliocn.” '

. e Enigen
1B fhmw By EE@ ﬁ.‘%o B&

){E.

- 531 smencipalities in the $’%§a§m of & E&mm may mintein & Il iz equity in the
g raf the oity to abele or esjoin duy publlo nuisence injuricus to the healbbs
morels, cenfort or welfere of *k:%m community, or sny portich thereof, 1840 Gode
off izl‘z&mg titie 7, sectlion IOBE.™ '
Yabicned Southern Produsts Corpe, Iuce ¥u Lity of Tuscelsose
20 Soue (2B) 32D.

¥ Bguity hes undoubded powere ab the suil of a municipeliby, to epjoin She
propertration or coubimuance of e @m‘tmw%;%m of 6o ghrowtc as & m%m@a
Spith v &by of lpelibe

5 Bowe m&ﬁls 186 dln. B30s

L @&i@ e Tebb
§ Sous 4083 87 Aln. €55.
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® vhe Domplatneyts cilent scquiemcenes in the constmuoticn of the building wpon
vhe shrees doocs not esSop Mim from enjeiaing ite future mAlnNG onanoe bocnuse
AN 3R Compony - ve Jsuber

T S@we ﬁ%&&% f’.‘m}‘&e -B8T o

porstl express or implied on the pard of mumtoipal emthorities to infringe
wpon the public vight by the condwet of o privete businoes i o perzanond _
shruebure oo sny pordlon of mdlic street is revoemble since the governing body
connet Aivosl itself of tho governmmsntel powsrs grenbed to the sunisipality to
be exerelved st & public trust sod emch sucecseding pdmintetrebion hay wn
powers mnd responeibilitien in deeling with conditiong as ive funds thereinme™
¥olreney we City of Losds o ' P
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THE TOWN OF ROBERTSDALE,
COMPLAINANT, IN THE CIRCUIT GCCURT OF
vs. BALDWIN COUNTY, ALABAMA

W. R. DUCKWORTH, and
FRANK M., WHEATLEY,

RESPONDENTS.

IN EQUITY.

WWVWWW- S Wzt Wt

Come the Respondents in the above styled cause and
for answer to the Bill of Complaint filed in said cause, and each |
and every paragraph thereof, separately and severally, say:

1. The Respondents admit the allegations of the
first paragfaph ¢f the Bill of Complaint.

2, The Respondents admit the allegations of the
second paragraph of the Bill of Complaint.

3. The Respondents admit the allegations of the
third paragraph of the Bill of Complaint, _

L, The Respondents admit that the conveyance executeg
é__by_the Town of Roberﬁsdale to W. R. Duckworth contained the _
allegations set out in paragraph four of the Bill of Complaint but;
the Respondents deny that W. RE. Duckworth has breached said
agreement as set out in paragraph four of the Bill of Complaint,

5« The Respondents deny the allegations of the fifthé
paragraph of the Bill of Complaint and demand strict proof thereof%
the Respondents deny that the Town of Robertsdale now has or has :
ever had title to the land on which said building is erected.

6. The Respondents deny the allegations of the sixth?
paragraph of the Bill of Complaint and demand strict proof thereof;
as above set out the Respondents deny that the Town of Robertsdale
has any title to the property desaribed in the agreement, -

7. The Respondents deny the allegations of the
seventh paragrapk of the Bill of Complaint and demand strict proofé
therec{; the Respondents say that the building located upon the E
property described in the conveyance is not within the boundaries
of any street in the Town of Robertsdale and is not a2 public
nuisance. _ :

8. The Respondents deny the allegations of the eightﬁ
paragraph of the Bill of Complaint and demand strict proof thereof,

ﬁwthe Respondents allege the Rest Rooms located on said property



are now and have been maintained in a healthy and sanitary

condition and that they do not constitute a hazard to the

residents of Robertsdale, Alabama, and that they are not a
public nuisance.
9. The Respondents deny the allegations of the ninth
paragraph of the Bill of Complaint and demand strict proof thereof.
10, The Respondents deny the allegations of thé‘tenth?
paragraph of the Bill of Complaint and demand strict proof thereofg

' the Respondents allege that they have maintained and keptithe

g Rest Rooms now located on the property in a healthy and sanitary

condition at 21l times.

£/

. -1 DN LD
Solicitérs for Respondents, -




THE TOWN OF ROBERTSDALE
COMPLAINANT, : |
s IN THE CIRCUIT COURT OF

W.R. DUCKWORTE AND
FRANE M. WHEATLEY,
| RESPONDENTS.

SLADWIN COUNTY, ALABAMA.

I EQUITY.

." - . :
Gomes the respondents and demur to the amendment

"

file& vy the Cozmplainant in sald cause of zetion on February
4th, 1948, and for grounds of demurrer assigns fhélfollowigg}_ _
1. Respondents assign the grounds of demurrer

numbered a; b, and ¢, as filed to the original Bil;_of Complaint
as grounds of demurrer To sald amendmeni. |

| 2. Respondent further deﬁuzs to that ph;segof said 
smendment in which it recites, that sald conveyance 1s &

cloud oz Complainant!s titleVand ought to be can¢elied ang.
removed", zm® on the ground that Complainant fails to aver
“inat it was in possgssion of said premises, When the: sult-was -
brought. ‘ ;1

| L/ ) A

/ 7
N P AT DN N B XKADAN
Solicitors forRespondents. ' :
7 L -

-



Al / (/ b / fflvdff .
// J/Vz/z/ / zzwaf
(()Lm%wﬁ f.fa

- )_ (\ i oA Q. o

\_?‘. b,

40 {Vg {%M // e i

SN
: e
e
. T




| THE TOWN OF ROBERTSDALE,

VS,
W. R. DUCXWORTH AND FRANK

Complainant,

M. WERATLEY,

Respondents.

IN EQUITY.

IN TEE CIRCUIT COURT (F

BALIWIN COUNTY, ALABAMA.

Come the Respondents in the above styled cause and demur 3

to the Bill of Complaint filed in saild cause and each and every

| paragraph therecf, separately and severally, and as grounds therefor,

| say:

1(

That saia Complaint does not state a cal

el action.‘




ltitle to szid property.

lbeing. and. ten.years afterwards.

(THE TOWN CF ROZBERTSDALE, _ )

The Respondents for further grounds of Demurrer to the

Complaint says: ' i

; 2. That Complainant has =zn adeguate remesdy at law.

i

b, To that phase of the Complalint that atitempts to |
|
set up & perpetulty as a subseguent condition for the vesting of the

¢c. To that phase of the Complaint which alleges that

Ithat the Respondent, Duckwortk shall maintain on the land involved

a public rest room for men and women and keep the same in a healthy

§and sanitary condition at all times and shall be maintained perpet-

‘ually said conditions attempt to create a perpetuity is contrary %o

ipublic policy the common law end the statutes and is null and void.

d. To that phase of the Bill of Complaint that attempis

e

- (/Solicitors for Respcndents.

A Lo T “"‘-ﬁ

'the conditions in the Contract or Deed as & part of its consideration

1o prevent the vesting of title to said lands beyondAfzmes lives?in ”?“““=

Complainant
o Complainmant, ) IN THE CTRCUIT GOURT. OF ool
i .
S, ) BALDWIN COUNTY, ALABAMA
W. R. DUCKWORTH AND oy _
| FRANX M. WHEATIEY, ) IN EQUITY.
Respondents. )



Februvary 20, 1948

Judge Fe We Bare
Honroevills, Alsbems

Dear Judges

®e are enclosing our brief in the Tow: of Robertsdale = Duckworth.
seSCe - ' '

Tou will recell that at the last term of the Cenr‘i:.yea requested
that briefs be Twrnished. : ' : _

The Town is growing very impatient.

We sre sending a copy of this letter, together Wi*l:‘z 2 copy .of eur"
brief Yo Hessrs. Hybart & Chason.

Tours very truly ,,_'

SESBE & HA e



gl "c% Sec S et '”t}r c's}s‘cs dogs ot o

FRUTTIS TRV i S w‘!“}mr\-ﬂwp““‘a.
TIE TOEN O ZODERTEIRIE. . ; r

- CTRYITER T
-a...m!% b b g-&ui‘. &.xd...i. ngkh‘a. Gi?

ey
e A
Complainanba.

R e e B e o g e g
DALOVIE COTITY, ALLDANA

TS .
. | IH BQUITY Toe 21401
HoRe DUCKIMRTE ETeilSs
Rasponinnise.
CERTIZICATE OF APPEAL.
I3 FeSe Duchk, Regloter of the JIreunlt Couwrt of Bsldwin County,

- -

Alsbhemay ?z.:@mab-z: cortify the ong-of the ’%s*&omm’zs@ E&‘, B. DUCENORTH in

& Cause Wh@l’&xﬁm TIR - T

2 0F ROTERTE MJM is Complainegnt, and
¥, R, DUCKGORTE AID IRATE M. *'mmm:@m Respondants, in the Ciremit
Cowrt of Baldwin Gzzmﬁ f’*sm@ has Staken an appeel to the Supreme

Gom“% of the Stute of ma‘&m, from o Decres of m@ Cireult ol overryls
the Demurrer Iilsd T:‘:; the W@F‘nﬂ&”‘lﬁ& in sald cousey

-

ey

Iy Purkher cem...fg thet the appeel was taeken on the 14th dey of
June 104G

v

" Is Lurther cemm'y tamb w,’% DUCEW «4..9.3@ CECRGATIA SEYTH, 4D

A

JHTES. Gie uﬁl’ﬁ.@‘w S ,m?e s»m@_,,,_ 2 on "E;l_e u@cmity “*or costs on smd ap preal

7 uowa...vw m. a&:@“x‘ 'Ed.om

-Eub.»ﬁ Tl y viTCuULb OIS OF CHIOW.D COunsYa
Algbama, in -eguily




THE TOWN OF ROBERTSDALE
Complainant
s g ’

"IN THE GCIRCUIT COURT OF
‘BALDWIE COUNTY, ALABAMA
- IN EQUITY  NO ¥$% 1401

5

" W, R, Duckworth and
Frenk M, ¥hestley
Respondants

To, FRANK M. WHEATIEY

_ -y.m_'_l?'ou are here'bv not ified. the W W.R. Duclkwor th one of the Respondants imx -~

in the sbove s.,yled cause did take an appeal to the Supreme Court of
the State of Ala'bama from a Decree *'endez*eé’. by the Circuit Court of
Baldwin County, Ala’bama@ on the 17th day of May 1946, vou are therefore
cited ’co appear before the Supreme Court on the First Londay in November
.:4;: 146 and jgin In said a’opea.l if you think proper to do sS04

| Given under my hend this the 18th day of June. 1046

'\' .
Register, Cireuit Court of Baldwin County,Alabams.




Executed thid/7 gay 0%’ Q:
Junea 1948 b;y' serving a copy o
.Of the i

AR within notive
on I‘rsnk M. Wheai;ley,

iy

j/sheriff o
Ei |
/j m&ﬂf%"‘peputy Shel’iff

e

T e g

v

e 2 B L

. 1401,

THE TOWN OF ROBERTSDALE

V8.

W. R. I)UGKWORTH and
I'RANK M, miEA'rLEY |

NO‘I’ICE TO PARTY RESPONDANT
NOT JOINQ’LNG IN APPEAEu :




CITATION OF APPEAL

Moore Ptg. Co.’

The State of Alabams
Y

> . IN THE CHANCERY COURT OF BALDWIN COUNTY
Baldwin County '

T; THE TOWN OF ROBERTSDALE

Or To BEEEE & HALL@ , Solicitors of record,

Whereas, on the 24Eh  dayof dune , 19855

. ;_to'ok é’n'_ appeal {rem the decree rendered on the ek TEN  day of Nay

1986 .- by the Circp'it Court of séid county; in the ecause of

The Tcim_of;ﬂobﬁﬁhsﬁnj e

“Versus

TLR, Dncl&f_dﬁt’h;i and Freonic M, heatley

cited to appear as required by

Now, therefore, you are

‘Alabama. to defend on said appeal, if you think proper so to do.

- Witness my hand this — 18th  day of Mo, 19346

@j\_& \uj% -

Register in Chancery.

law, .befo‘z.*e thé Supréﬁté Céuft of o



1401
1401

[ stp /

e o )
ited é_r_ﬁ v g 19 f/{;;_ THE TOWN OF ROBERTSDMO)}]])laIHaHt

Ly
SETVING copy Of w:th;n Summons and
Complaine on- - . . L : . i
. _ : ' ¢ VB,

Sy M’i- w. R. DUCKWORTH & FRANK ﬁéspondent

e :
w?,{ /“L/M, /V/tzrf&/ I & T © .o WHEATIEY

@ ................................................................ | CITATION OF APPEAL

%:.—':

et etbe . 9 * /’d -
- “/7 LL "7/ reSherii

”.n. I‘T .

?Issued %Bthv day of -Junee— 145

: Moore Ptd. Co., Ba::y Minette,




: i - @ [
H i £ [ '% o [ i s el s
i - : I o £ C i " B i £

HERL

T~
[
=

B e £ . o & : 5 b £ o 4 G © 0 e @ - B
LG : A qQ 2w ISR f. O w ] [ : & w © T G O
< S N ¢ L0 w Cwoow@ et L £ £ o = ¢
£ [a 8l : I £ ' 0w £ Ux | W 1 5] e - e 4 (& 3 "° ' -
o e : @ : £ e [ i © v o] o O o o 4 &
o - a e $ O q & o > U ! ; G- @ G- £ ¢ woow C Koo
T 5@ TR SRR o SR R e T i E b [ o S Y T i B
(& I CE { £ @ + ) v = 4 Q© @ & [0 o ¢ (S - (ST =
LA o ; 42 Lo i " [ al e £ (OIS s [ b < « e
o i) . @ = ' b S 13) v A e O o 5 - £ 43
1 E- s & b LS o el @ L ¢ o 4 [ ] o [ C [ @ Ui
R R 1 o N & B & o © £ T ST G & L ]
i (ST © e I A N @ £ (& e @ Q Q 4
oS o N - o oo i O C ard R 4 «© 4> R - U < [=
el L i L ¥ 3 [x83 ek £ [ b b e ® ) s C i R o
sy e o o = 54 L e e . E 2 ! E « I b
= & Ko T (& 4 e} ] < C o -t v e} L
G i i 13 3 ¥ b 4 [ I &) £ 42 £ i T e 32
B =S o @ B © u 3 [SR S £ g ; ¢ ©
- A 4= £ o AL 5 £ R K " o 5 3] - © 3
i 7] ) E o # “. G Q: £ TG =T L i N o (9] B :
e =it u 3 N I G 4 §- S @ el L C 4 N C 4
bl A ST Q o3 b @ t: G It @ 32 Uz < O € s £ * u
= I G FE -4 £ BRI & = P o e @ o © wi
O O o+ & vl a u o © o u - i 3 U 8 (S
K T G L e T [N (o] o W W e o ow W
I ; @ RN " i (R S S S & S O A
© &2 < m G ~ A = e O ¢ Lo < P LTI
: g © v e O & R SR (R S R L ¢ )
£ GRN X N o «“ 5w E b £ O 4 S R
: " o+ £ o [y a W ] (] o o3 (& O oo o e < @ o
PR YT M RS I dy o £ L s WY « a  F s e Fro. 42 B W C o ol
o o] (e [ a O R < 8 i O v "y & o
v A £ @ } B AN e y QG 4 w4 a i e
b} e & i [ )] £ O o Q [ o e O [ I
42 3 i Wt P 4 = o Q G C: G L i T
4 w U 3 (SR e 2 QG 3 < o £ @ O [SHEE &
o 3] I [ O © $ot < b L 0 A7 I £ Id
o S 3 o U D e 42 : s 32 b [@] U [ 1) [ i &
VS, o " b bt NG vg © 2 € VI
4 wo T S X b w I Q TR 47
i -2 o e - i Th o i [ jo 1 G- wn L2 1 #4
£ 2w o oo b £ ¢ @ = O S
£ o s i © O o] o ) b ol 4 o ol G
© v v v G £ E S v T S
O et (oSS B o K & o N . 42
-+ @ Ra) . « Gy £ &) © e e W <
y G K r £ [ F ! £ < K «©
L1 & & Gy > w o I o . o . = i
4 W [T w SR BTSN o S R o @ ] "
£ ¥ o 1 o Gepl G (@] £ G I G-
w e 42 Iy Ul 7y} % el O « W o £ as i e’
G Qi ! o £l ) o] . £
E L & u; 1o EN [y v e’ o L
(8] R 3 -1 TP @ ot et b £ [T o @ w [ O
T et s ) O G $ | w2 @ £ [SE &
e @ B ] e b @] 40 e 4 B
se o (J] T Uw] e A L l G T o
K < G-y ol b re-i " 43 i @ (! v £ 42
b O ] ] 5 } p] o O L Gy 3 3 (o] ol
Fel 3] PV e SR =R ' S S i o o o . 1t w




street in Robertsdale and thaf'thelbeféndant hés unlawfully and to the

great inconvenience and detriment of the publié, who have the full right

to the uninterrupted use of said ﬁands as a street, erected and uses for
private purposes a building on s;idlands which unlawfully excludes the pub=
1ic from the free and uninterrupted use of said streets and thereby greatly

. hampers sand iﬁconveniences the public, and said land ié needed for the use
“fof“tﬁé'pﬁbliczaS'a street and béféndant ought to'be'reqﬁired to remove the
said buildings and to desist frem claim@ng title to sadd property and from

excludigz the public therefrem as a public sireet.

BEEEE & HALL,

. :..; :.. ... | | é}' ‘ _BY: I;Zijifzif%?;?/'

Attorrey's for Complainent;







The Town of Rebertsdale,
' IN TEE
Complainant, _ '
‘CIRCUIT COURT COF RATDWIN COUNIY
VS
ALARAMA. IN EQUITY.
WZ R. Duckwortn and Frank S

Respondents,:

e e A P P e P AN s S S

 This canse-coming on for hearing on demurrer +o the

*;-complalnt, end the same being understecod by the court, the Court is

V_Of the -opinion that the demurrer is not well taken -

IT IS REFORE CRDERED, ADJUDGED AND DECREED BY

the court thet seid demurrer be and the same hereby is overruled.

This ¥ay 17, 1946,

J‘UDG“*s




foo(

‘_H.‘



B

TEE TOWF OF ROBERTSDALE,

-

Comyl iﬁaht._f

LS

TART WATTT
LA v L LA .

VS.:
W, R, DUCK OﬁTP AND FRAIX M. WIEATIEY,

1 - ;? Respondernss. e

S

ﬂfﬁ. R. D&Cado nas Georgla: na Smith
afd;___Ja*masﬂ_Ag_Samnga_Sx;__;__ acknowledge ourselves Secur13f

-~ L 1

for all the costs of the appeal taken to the Supreme Cours of

iState of Alasbame, by the said ¥, R. Duckworth from the

§

1,

ered 1n the above siyled cause, overruling the Demurrer

N

49@‘

Ien

::r)-‘

by the Bespondents in said cause,

. _ - . B :

Taken and e pproved this

|4 day of June, 1946.
| Ps @i
j Reg% ster. ;3,,7 2ot e }, AM.-&/«




- BECURITY ¥OR COSTS,

[

CPOWN OF- ROBERTSDALE

Complainahi,@

W, R, DUCEWORTH, BT AL,

4

N

| T THR GTRCULT GOURT OF -

" BALDYIN COUNTY, ATARAMA

TN EQUITY,

Respohdent s,




LAW OFFICES

RICKARBY & RICKARBY £.6 RICKARBY, JR.
FAIRHOPE, ALABAMA

ELLIOTT & R‘lCKARB‘Y
February 16, 1948

CurE. Alice J. Duck
Clerk Circuit Court
- Bay Minette, Alabars .
. Dear Mrs. Duck:-
Please check the file in MJumpp Motor Company Vs L. L.
“Powéll and if everything is in order, here is loticn for Judgment

by Default.

Yours very truly,

BRICKARBY & RICKARBY

by:,“QJ§§£§§§g;3%<v\'

EGRjr:pw
et
encl.




PHE TORY OF ROBERTSDALE
CUPLATRANT IN THE CIZGUIT COTRT OF
s BALDWIN COUNTY, ALABAMA
o0 EQUITY |

W. R. DUCKWCRTE, ET AL,

RESPCRDENT WC., 1£01

PO T TR s Bk DA el Yend Y Y

BRIEZETF AWD ARGUENERTE

0F THE COMPLAINANT
"BEREBE & HALL

T  SOLICITORS TOR THS COMPLAINANT




The Compleinsnt on September 13, 194E filed it's originsl 3ill

of Complaint, which was ammended on February 4, 1948, alleging emong other

" things that the Eespondents were holding possession of a piece of property,

in the town of Hobertsdele, Baldwin County, Alabama, included within one of the

mein streets; that the said property was held under and by virtue of an agree-

" ment entered into by and between ismos Garrett as mayer of the town of Roberisdale,

end W R. Duckworth, dated Janusry 14, 1838; thalt said agreement contsained
2 w 2

certain conditions ir that W. R. Duckworth wes to construct and meintain priveate

rest rooms for men and women ené to preserve, meintain and keep the same in a
healthy and senitary condition at 21l times, end upon default of any of these
térms the title To said property reinvested in the town of Kobertsdales

The bill of compleint alleges that the sald Duckworth has breached
the said agreement in Tthat he has failed To construct and meintain a public
resf room for men and women, aadé to mainbain the same in a heslthy and sanitary
¢ondition gt all times; that all righbts of the said Duckworth in or under saild

egreement have ceased, and thet the title to sald property has revested in the

Compleinant; that the sgreement under which the said Duckworth holds wes illegal

end void; that the building located on said property being in the boundary of a
street consiitutes 2 public ruisance; that The rest room localed on said property
is not being meintained in a healthy and sanitary conditiom, constitutes a
hezzard to the town of Robertsdele and therefore a public nuissnce: that the
Lespondents have failed and/br refused to keep and meintein the rest rcoms located

on said property in a bealthy and sanitary condition at all times; that the agree-




mert under which the Respondent holds was not authorized; that the town of

Robertsdale was not &t the Time of such agreement suthorized under the lews of

fthe State of Alabame Ho convey said oroperty; thet there was no consideration

of said agreement.

The Compleinant prays that 2 decree be made and entersed that the
seid agreement, is null and void; that all rights of the Hespondents have ceassd
and no longer exist; that the title to said property has revested in the

Complainent, and that the Respondents no longer have the right to use and en=

- joyment thereof; that the Respondents be reguired o remove the improvements
located upon said property; that the Respondents be enjoined from permitiing
the improvement to remein on seid property; that Tthe title of said property is

vested in the Complainent, and thet the Hespondenis have ro right title therein.

he Complainant also prayed for gemeral relief.




(93]

"4 lunicipelity has no inherent power to grent franchises or privieges To
use its streets®.

City of Birminghem vs Holt

194 Sou. 5383 239 Als. 248.

"4 City has nof implied power to suthorize The obstruction of streets®
Costello, et 2l vs Bbat
18 Sou. 820,

P
e

Mg City or tewn has no alienable interest in the public streets thersof, bub
holds then in trust for its citizens and the public generally; end neither its
agguiescence in an obstruction or privete uss of o strest by & c¢itizen, or
laches in resorbing to legal remedies to remove it nor the statute of limitations,
nor the doctrine of eguitable estoppel, nor prescription cen defeat The right

of the city to meintain a sult in equity to remove the cbstruction®

‘Webb,et al vs City of Demopolis

13 Sou 289; 95 ALla. 118.

" Where person plats land and lays off lots according To such plat, ard makes
sale of cne or more of such lots with reference therete, he irrevocably dedicates
land designated therein as streets and alleys, highways, sguares, and commons
ko public for public usel

Nashville C and St. L. KR Company vs ZHulgan

21 Sou. 62; 219 Ala. 56,

¥ Where & street is dedicated by the mapping and platting of land by the owner
and his selling end conveying lots with reference to the plat, 1% camuot be
lost by mere failure to open it or mon user, however long”.

Smith, et al vs City of Opelika

51 Sou. 821; 155 Als . 83C. ’

"Permenent obstruction in City street in absente of due athoritigs is a TPublic
Fuisance”

0ity of Birminghem, et al vs Eood, ete

172 Sou. Ll4; 233 Lla. 352

‘The errection snd meinbences by Respondent of building within the public Street,
gonshitutes a public nuisancse.

Cassimus vs Levystein

58 Soue 280; 176 Lla e 365.

% Construction and Mainmbenance of bullding in street constibubes public NHuisance
subject to be abated in propsr proceeding.

Melntosh et al vs Moody et al

153 Sou. 1823 228 Als. 185.

% A permanent structure upon sny portion of & public street employed in the conduct




of & privete business on the street may be abated as e "Public nuisance™ since
it is invasive of the public right in the free and unisterrupted uwse of the
street™

McCrazney vs City of Leeds

L Sou. {(2D) 894; 241 Als. 198.

"The Constitution recognizes the irherent power in towns and cities To withhold
consent and to limit the use of & public street in any private enterpriss’.
1 Sous (2D) 894; 241 Lls. 198

»

" The right of the Public to use & street for travel 1s parsmount to that of an

‘abutting owner, or sny other person to use it for any other purpose”.

Birminghem ER Compeny et al vs  Smyer
81 Sous 3543 181 Lla. 121

" An unauthorized permanent obstruction of a street, which prevents its use by

the public, constitutes 2 nuisence which a court of equity in & proper sult will

abate.”
Birminghem RR Company et &l vs Smyer

61 Sous 554:; 181 Ale, 121«

" The right of the Public to pass over a street extends to every part of it.!
Birminghem RR Company, et al 7s Smyer
61 Sou. 354; 181 &ls. 121.

" public streets belong to public from side to side and from end to end, there
being no such thing as rightful, privete, permanent use of public strests.”
Weshville C ard St. L ER Company vs Hulgan

121 Sou. 62; 219 Lla. 58. '

" The Respondent had no right to erect permmunent improvements on street, though
such improvements did not in fact interfere with traffic, since extent of use

"of street in no mamner affects question of its dedicabion.”

Washville RE Company vs Hulgen

121 Soue 62; 219 Ala. 58

™ 411 muncipelities in the State of Llabame mey meintain s bill in eguity in the

neme of the city to abate or enjoin any public nuisance injurious to the health,
morals, comfort or welfare of the communidy, or =suy portion thersof, 1940 Code
of Alabsma, title 7, section 1088.7

National Southern Products Corp., Inc. vs City of Tusceloosa

20 Sou. (2D) 329.

¥ Equity has undoubted powers at the suit of a municipality, to enjoin the

prepertretion or combinusnce of an obstruction of its strests as = nuisance.”

- Smith wvs City of Opelika

51 Sou. 821; 1838 Ala. 530,

Demopolis vs Webb
8 Soun 408; 87 Al&a 6590




<

- Keed vs Birmingh&m
‘9 Soue. 161; 92 Ala. 339.

" The Complainents silent scguiescence in the construction of the building upon
the street does not estop win from erjoining its future mainbtenance because
sonstituting a nuisance.”

140 PR Company s Hauvber

TT74-Souw. 9323 189 Ala. 387.

" Ly permit express or implied on the part of municipal authorities To infringe
upon the public right by the conduct of & privete business in a permanent

- structure on any portion of public street is revocable since the zoverning body

cennot divest itself of the governmental powers grenbed to the municipality to
be exercised as a public trust and each succeeding administretion hes unmpaired
powers and responsibilities in dealing with conditions as its funds thereiz.”
McCraney +ws City of Leeds

1 Sou. (2D) 894; 241 Ala. 198.

¥ 4 permanent structure placed and meintained on a public street in the absence
of express statutory authority, though permitied and licensed by municipal
avtbhorities, is a " Public nuisance™.

. Ex Partve Ashworth

86 Soue 84: 204 Ala. 391.

¥ Municipilities are authorized by statube to meinbtain a bill in eguity in the
‘peme of the City to abate or enjoin any public nuisance injuriessto the health,

morals, comfort or welfare of the comwanity.”
City of Frichard vs &Llabsma Fower Compeny
175 Sou. 294; 234 &la. 339.

" In bill to sbate nuisance resulting from operstion of business, burden rest
upon the “espondent to bring forward metters that ebatement could be accomplished
by n%%%%sary drastic means thet prayed for by complainant.”

Netional Southern Products Corp., ws City of Tuscaloosa

20 Sou. (2D) 329.

"The instrument under which the Kespondent, Duckworth holds provided ™ This
coaveyences 1s made upon the conditlon and Title does not pass to the grantee
until this condition is performed — - - - -~ =" is a condition prec o
Tennessee and CR Company vs ZEast Alabama FR Company

73 Lla. 428,

" The deeds under which Duclavorth holds also provided afer certain conditions censad,
to be performed the title reverts o the “ompleinamb. %This constitutes a con— 7
dition subseguends.”

Lowery vs May

104 Sou. 5; 213 4Lla. B8.

" & condition subsquend® is created by a conveyance wherein and estate vested on
condition and may thereafter be defested by non performances of such condition,
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or by happening of anr event stipulated against, and %?y acte is done or eventsg
- heppens, it defeafis an estate already vested."

Lowery wvs ilay

104 Soue. 5; 213 &la. 66.

¥ The title to the property revested %o the Complainant immedistely upon feilure
of the fespondent to perform théﬁiﬂﬁgé therein.”

‘Hitt Lumber Coe. vs Culmen Cosl & Coke Co.

76 Sou. 347; 200 Ala. 415.

" Ruled of good pleading do not require thet Complainent anticipate all possible
defenses and undertake to negative or confess and avoid thexn™
Wational Soubhern Corp. vs Tuscaloosa
20 Sou. (2D) 329.




\EGTIENT

The instrument under which the Respendents hold was not authorized,
neither Amos Garrett as leyor of the town of Hoberbsdale, Florence il. Higgins,

25 town clerk nor the town or XHebertsdale had any auwthority or right to execute

k4

_#he paper. The town of Robertsdaie holds streets in btrust for the public at
largé ﬁhése righﬁs are not depending upon acts of ommission or caﬁmissieﬁ of the
city in thet is, thet anything done or omitted to be dene in the ellowance of
the uniawful obstruction on the street, which interferes with the use within The
dedication of thaet street, will not estop the pudblic or those with a public in-
ﬁerest from having the seme remcved 2§ & nulsance.

Streets are dedicated for public use, not alone for that of the
peopie of the c¢ity, the corporstion being The mere trustee for the publice
‘Brections by persons, on property thus dedicated canrot be authorized by the
original proprietor, or by the city corporation, they cen be authorized ounly by
the legislature, and That unauthorized érections or oostructicns thereon ars
public nuigances.

It is difficuldt to conceive upon what principle an eguitable estoppel
can be sqcurely placed, in cases of.this kind, for the person who encroaches
upon & public wey must koow, as a metber of lew, That the way belongs to the
public; that the local auvthorities can neither dirsctly nor indirectly allen
the way, ané that they cannct divert it to private use. £&s a person who uses
the street must possess this knowledge, and in legal conbtemplabtion does possess
it, one of the chief elements of an estoppel is absent. An estoppel cannct exist
where the knowledge of both parties is equal, and nothing is done by the one be

mislead the other. In addition to this consideration may be noticed another

influential one, that is, the use of the street was wrong in the beginning and




wrong each gay of continuence, and iﬁ is a strenge perversion of prineiple te
declare that one who bases his claim on &z original and continued wrong may
successfully appeal to equity to sanchbion and establish such a claim.

The present authorities of the Town of Zobertsdele, have rescinded,
_asﬂﬁ@éy heve the right to do, tha sctions of the Mayor of The Town in the execulon
of the weubhorized agreement.

| There is no gquesticn éﬁﬁ'ﬁhai the town of Kobertsdale hes the right

to some inm to equity to sbate e auisances

Not only is the building erecbed upon the street a public nuisance
-for thet reason, but also it being = hazzard to the health of the citizens of
the town, in the improper kept rest rooms, also renders it a public nuisance,
and subject to be abated by This proceeding.

The instrument under which the Respondents hold conﬁaiﬁeé 2 con-
aifion'to be performed before it became operstive, likewise a condition thet tille
revested upon certein happenings. Upon the happening of the conditior, the

Y

title, imaginary, and the rights of ?ossession revested in Tthe Compleinants
... These ars oonditions, and in no simee of jhs word iimitaﬁions

upon the rights of user of the lespondents. |

We submit that the instrument under which the rfespondents hold was
gbsolutely void, that the erection of The building was unsuthorized and iz &
putlic nuisance, then, and then too the Hespondenbs having failed to comply with
21l the conditions forfeited any riphts thet they might claim to have had.

Te therefore submit that the derurrers of the Hespondents are not

well talen and should be overruleds




. e hereby certify that a copy of the zbove has this day been
mailed bo Messrs Hybert & Chason, Solicitors for the Respondente.

This the /Z dey of February, 1948.

Sclicitors for Complainante




