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. MILDRED W. COLE, )

| IN THE CIRCUIT COURT OF

Complainant, . } _ _
vS. ) -

é BALDWIN COUNTY, ALABAMA

' HOWARD T. COIE, ) S

| Respondent. y IN EQUITY,

Comes the Hespondent in the above styled cause and §

@for answer tc the amended Bill of Complaint filed in said cause says%-

1.

That he admits that tke Complainant is over the age o?

?twenty-one years but he denies that she is a bona fide resident of |
Baldwin County, Alabama; the Respondent does not xnow where tie Cem»!

‘plainant resided for one year immediately preceeding the filing of

- her Bill of Complaint Iin this cause. The Respondent admits that he
;is over the age of twenty-one years and is a non-resident of the

”fSﬁaté”offAIéBama and is in the Active Military Services df'ths'uniteg“

EStates of America. %

2. |
The Respondent denies that he and the Complainant |

gwere lawfully married to each otkher on or about the 15th day of March,

1935 in Atlanta, Georgla and denies that they were lawfully married f

:anywhere at eny time. The Hespondent denies that they resided and |
icohabited as husband and wife from Mareh 15, 1935 until June 5, 19442
ior at any other time. The Hespondent denies shat he and the Complaié—
;ant were both residing in Baldwin County, Alabama on or ebout June j

EB, 1944 and he denies that‘they separated at that time. The Réspondé

'Eent denles that on or about the 5th day of June, 1944, he voiﬁntérilj

abandeonad the bed and board of the Complainént in Baldwin County,

Alabama,

3.
The Respondent denies that he committed edultery with'

Margaret Dorothy Balinskas on or about June 5, 194k or at any other




time.

k.
: The Hespondent admits that he is imn the Active
éMilitary Service of the United States of America as a Lieutensnt

Colonel but he denises that he derives an income of $500.00 a month

jand'hé also denies thet he owns personal property of appreciable
' value. |
5e

The Respondent does not know what property is owned

;by the Complainant or what her income is or what her physical con-

;dition is and so he neither admits nor denies these allegations.

;The respondent denies that the Complainant is entitled to alimony

fpending the suit. The Respondent admits that he 1s not paying any- |

;thing for the maintenance and support of the Compiainanst.
6.

The Respondent denies that it was necessary for the

" Complaipant to employ e Sclicitor because she has no valid suit

~ageinst the Respondent. The Respondent does not know what the
3Gomplainant has promised ﬁo pay her Solicitor for his services but
 he denies that he should have to0 pay for her Solicitor.

For further answer to this Bill of Compleint and to
 each ana every paragraph thereof, separately and séverally the
ERespondent says:-

i .

| That the Complainant in this suit is not named
\Mildred W. Cole but her correct nsme is Mildred Willingham; that he |
ifirst met Mildred Willinghem in the early Winter of 19343 that from %
that time until the Spring of 1939 the Respondent lived.iﬁ.ﬁfianta; E

fGeorgia in a Hotel where he was registered and lived alone and all
fduring that period of time ne was single. That during most of this |
‘period of time Mildred Willinghem lived in Atlanta, Georgia. That

fduring that period of time she met some of the Hespondent's friends j




ébut always under the name of Mildred Willingham; that at no time
Ewhile they were residing at Atlanta or anywhere else did the Respond-

3eat enter into a marriage with Mildred Willinghem nor live with her

gas his wife nor hold her out %to be his wife.

and moved to Macon, Georgia, where he lived alone; that the Resnondent
moved seversal times before July 1, 1942 when he entered the Army; that
;Eespondent was transferred to Brooklsy Fisld at Mobile, Alabama and %
gthat ne stayed in a room ian the Admiral Semmes Hotel; that while the%
ggR.esyonden’c wes staying in Hobile he and %two othér officers rented a |
house for the Summer of 1944 in Daphne, Alabama; that Miss Mildred

W illinghem came %0 Mobile of her own velltion and not at ﬁ33pondent’ -
request and he Saw her while she was there; that she remained there i
only about three days; that she did nod live with him as his wife at-
ﬁany of the places where he has known her.

On December 11, 1944, the Respondent married Mergaret |

. Dorothy Balinskas and he has lived with her as man and wife since
. |
i

'that time. The Hespondeat alleges that he has never married Mildred,

Willingham and has never introduced her as his wife nor lived with |
her as his wife; that on the contrary they have only been friends |
and to nis knowledge she had never claimed to be hils wife until afte%
?he was legally married as above set out. That he 4id not know that i
'she claimed %o be his wife until about the $ime of the filing of thié

fBill of Complaint.,




o By the Cu‘cuzt Court of Ba]dwm Coanty, State of Alabama at Bav Minette, against

. SUMMONS AMD COMPLAINT A | K

THE S'E'ATE @E‘ ALABAMA, ‘No,_lg_ggo CIRCUIT COURT BALDWIN COUNTY

-

BALDWIN COUNTY

Yarch, TERM, 194.5

7O ANY SHERIFF OF THE STATE OF ALABAMA :

Howard T, Cole,

. You are hereby commanded to suwmmon =

' :1to appear and plead answer or demur, w1Lhm th1rty days from the service hereof, to the Complamt filed i im o

__Homﬁ T Onla., ' Re,spm__d
by ¥ildred W. Cole,
Complainant
Wxtness ‘my hand thig’ __.___15_11’_1.. day of Hareh, 194._5,....

o | | () \\M JJM(

He @.}E;@gre




No. ..__. ’ Page __ _.._____. :

THE STATE OF ALABAMA

BALDWIN COUNTY

"CIRCUIT COURT

i

Plaintiffs

f)efendants

'SUMMONS AND COMPLAINT
TS U 194
______________________________________ Clerk

'I’igintiﬁ’s Attorney

Defendant’s Attorney

Moore Printing Co., Bay Minette, Ala.

”; Defendant: lives at . -

RECEIVED IN OFRICE

by leaving a copy .with :
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SEX
CCORDIsY

Complainant

¥, Cole,

Resnondent

P R R S T L T D L

In the Clrewit Court of

o Beldwin Countby, Alabams

o In Bonity o

LM e e AT K b R Ee W iAW mm er e ma ST pon RO MT ad B MR R e im  eEm x M ads go ek Ga KT

.'%:"Bill of Complaint | /5&0

O e L L




Complainant
Vs

Toward T. Cole

P P Yt 3 P BT T g 2

Respendent

To the Honoravle ¥. W, fare, Presiding Judge of the Circuit Court
of Baldwin County, Alstama, in Fguiby:

Now (omes, in. the above.

styled cause by ner Sclicltor, A. L. Pabterson, and respectfully

iy

moves this Henoranle CoLrt thet the sbove cause be dismissed

out of this Court without prejudice to this Complsinant and that

\Co

nplainant be taxed with the cosbts accrued: in sald causs.




%. fo. 30 .0
| lildred W. Colo

Uomplainant

Howard T, Colg
LRespondent
T

fine Gipeulh Counrh of

Baldwlin County, #labanma

S In Bquity

aom e il e e i e ok o e won e At b o o ot i e

%

“HMpfion to Lismiss-

Flled in this office this the |

&

AR/_gday of‘ fjc.tf'_ﬁ_}'}er s 1‘.72;4:6 v




A. L. PATTERSON

ATTORNEY-AT-LAW
209 PHENIX-GIRARD BANK BUILDING

PHENIX CITY. ALA.

detober 10, 1948,

Eonorahle R. 8. Duck,
Reglster Clreuit Ccourd,
Baldwin County,

Bay Ninetite, alsm.

Howard 7. Cols - ¥o. 1300

Dear Mr. Duck:
herewith Motion to Dismiss
avove case. Will vou
and I

We are enclosing
case out of this Court in the
vlease advise me ths Court cost due in same,
will meil you cheeck at cnece to cover,

ATP raek E. L. Patterson.

.1 enel.




Mildred W. Cols, In the Circult Court of

i
| ]
Complainant ! Baldwin Gounu 7, Alabama
Vs, g
4
A
Howard T. Cole, ; Iin Equity

‘The Bill of Complaint filed by the Complainant against the

Respondent in this cause slleges in paragraph 1 thereof that the Com-
plainant is 2 bona fide residenkt citizsn of Baldwiﬁ County, and that
she e s bona Ffide resided In the State of Alabama for more than one
year next preceding the filing of sa2id Bill of Complaint, ard the t she
i1s over the age of 21 years, and that the Respondent is a non resident
of the State of Alabema iIn the Active Military Service of the United’
States, and That he resides or iz stationed at Wright Fileld, Dayton,
Ohilo, and his correct Post Offﬂce address is given, and ne 18 alleged
to be over 21 years of age. . |

| Section 28, Title 34, Code of Alabama, 1940, Whiéh fizes
the venue of suﬁts for divorece, provides, in so- far as th e allegaticns
of this Bill of Complaini sre congerned, that bills for divorce may be
filed in the Circuit Cowrt of the Counsy in which the parties resided

when the sepsration occurred; but if the Defendant is a non resident,

which the other party to the

J=te

then in the Circultv Court of the Ccunty

o]

€5,

k_‘i

marriage res

In paragraph 2 of the 2ill, it is alleged that the Complainant

'

and the Respondent were married o each other on or about the 15th day
of Merch, 1835, and that they resided Logether as husband and wife and

-

s¢ held themselves ou® to the b&blic ami to their friends until the 5th
day of June, 1944, when fthey seoawaued as busbamﬂ ami wife?_gtngégpmtime-
they were both bons fide residents of 331dwfn Countv Llsbhama,
20 under Section 28 of the Code, supra, the Bill of Complaint

in this caqe, the Defendant being a non resident, had to be filed in

E_JQ

Paldwzn County, Alabama, that being the County where the partiss resided

when the separstion is alleged to have cecurred, and being also the

ty
ct

County in which the Cemplainant he other party to the marriage) resides,

£ the Bill of Complaint alleges tThat the

v]
wm
)
0
n
[¢]
o
ife}
&
>
O

adultery with Margzaret Dorothy Balinskas, alias

O

--Respondent committe

Margaret Dorothy Balinskas Cole, on or aboubt the date of the separation

.



between the Complainanit and Respondert, that is to say on of about the
5th day of June, 1844, which daie is alleged in paragraph 2 of the Bill
of Complaint to mve been tihe date of ths separstion. It 1ls further
alleged in s2id paragraph of sald Bill that sald acts of adultery

commit ted by the Respondent were without connivance or condonation on

Aduitery, uncondoned and uniorglven, is the grourd u?on which
the Complainent alleges that she I8 enbtitled to have her marriage with
the Respondent dissolved, and this groanl of divorce is fully recognized
and gpproved by the law of this State, and has been so regarded from
the veryvbegineing of the Jjuris-prudence of this State.

The Respondent has filed a demurrer to the Bill of Complaind

and in grounds 1, 2, 3, £ and 5 thereof, he challenges the sufficlency

of the allegations of the Bill of Complaint as to the marriags between

With respeci To sald demurrer, 1t may be observed That

-

marriage 1s, under the law of this State, a contract between the partles.-
It mkes no difference whether the merriage be enbtered into under
ceremonial and statutory form, or enfered into without ceremony or
solemization, other than by mutual agreemsent and consent followed Dy

N

either event, it is a wmarriage. Hamlet v Hamle®,

4

conabitation, n
4 8o, 24 901, 902; Rogers v McCluskey, 225 Ala, 148, 142 3So. 526.

It mkes no difference where The marriage occurred because
it is well recognized that the validity of a marriage is governed by
the law of the place where ths marriage 1s contracted, and if the marriage
is valid where conbtracted, then generally it is valid everywhere, and
conversely, if invelid where contracted, it will be held invalid
wﬁéfééééﬁitﬁ'statué is'attacked;. Smith v Gol@snlth 225 Ala, 1%5,
134 So, 851,

The Bill of Complaint 2lleges in paragraph 2, that the
Complainant and the Respondent were rarried to each other on or about the
15%h day of March, 1935, This allegation is sll that was necessary and
iz entirely sufficient, {See the case of Exparie McLendon, 1395 So. 733,
733, where the allegation was thet the Complainant and Respondent were

intermarried).

The burden of prcof in this case is and will be upon the



Complainant to establish by the testimony chat the Complainant and the
Respondent were married to each other as is alleged in the Bill of
Complaint. In other words, the “omniairuﬂt will heave %o show 2 wvalid
marrma e between her and the Respondﬁnt at the place where contracted,
and this burden goes toc the capacity of the parties to contract the
marriage. ?b ¢ foregoing is, as_“;e 30 g? inant belleves, aﬁsufficient.

anawer to the Respordent's 1st, 2nd, 5%0 4th and 5th grounds of demurrer.

e
»)
1)
o
ot

n, 7th and 8th grounds of demurrer are directed Lo

that aragraph 2 of the Bill of Compleint which alleges that

]
ot
M
[&]
i3
&)
H
o)

the Compleinant and Respondent -- "continued to reside together as

husband and wife and held themselves out to the public and their friends

E"Jl

as husband and wife untll on or about the 5th day of June, 1944, when
hey separsted as hushand snd wife.®

The demurrer challenges 32id allegation as being 2 conclusion
of the Pleader; because szid allegetion does not aver whe ther the Com-
plainant left the Respondent or the Respondent left the Complainani, cor
whe ther the separation was muitually agreed uponi and fwrther that it is
not alleged who caused such separation,

It is very clear that the allegations of ssid paragraph of
the Bill of Compleint are sufficient %to show a separation between the
mriies on cr about the Bth day of JTune, 1944, which has been contimous
in its mture and has resulied in a discontinuance of the marital
reiationshin,

-&w

It iz further shown by paragraph 4 of the Bill of Complalint

that the separation beftween the husband and v fe was due to the adultery of

the husbhand with Margaret Dorothy Balinskas on or aboubt the date of sald
~geparation., So the Complainant_reSpectfully submits that there 1s nothing
of veal & substential merit in the 5th, 7th and S8th gronnds of said
demorrer.

The 9th, 10th, 1lth, 12th, 13th and 14%th grourds of demurrer
ere directed to paragraph 3 of the Bill of Complaint, the allegations

of which paragraph are directed wholly to the ressons why Complainant

of

lleges that she is entiilied to alimony, both temporary and rermane
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she, accordin gations of sald parsgreph beling compelled To
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to the alle
work for a living.

imony, Section 30, Title 24, of the Code
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the husband,

the for a pericd of

-

then necessary for the prosscubticon of her divoree il

reascnable

imposition of

by the husbhand,
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very dlstinctly disclose

separate estate,

nd suppcrt, ok

round s
frivolous.
Complaint,

charges Respondent commmiuec adultery with M

Bglinskas, allas Bailn"“as ncle, on

of the separ bard and wife,

June, 1844, Bill of

oen the part husbhand was wilithout connivance on

Complain ad not been condoned,

-
ant,

The this paragraph of the
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attacked by the demurrer in grounds 15 to 20 there

-

suitable o

{on or shout

for a

support of

time not longer

1. Said section

the condition in

but is dependent

ile her hushand 1s

It therefare gppears

of demurrer sare

the Complainant
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argare
or abow tﬁe

the 5th day of

n

Complaint), and that said adultery
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the part of the

Bill of Complaintare
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It 1is eged

in the 18th ground of said demurrsr that

Pror sught appearing from this allegation, the Respondent

wag married To the other onarty at the time of the alleged

adultery.” ’
Tt is too obvious for serious discussion that if. the Respondent was
lawfully merried to Margaret Dorothy Ballnskas, allas Margaret Dorothy
RBalinskas Cole, et the time the Reospondent is charged to have ad sexual
relationship with her, then said relsationship was not adultery but
under those conditions said relationship would have been entirely lawful
and proper.

The 4th paragraph of the Biil of Complaint charges directly,

-

goncisely and distinetly the

o

cround f'or divorce upen which the Bill of



Complaint in this case is predicated. Thalt ground i1s the uncondened
and nnforgiven adultery of the husband. 82id paragraph advises the
husband in no unmistakable terms of tre ground of divoerce upon which
the Complaint in this caue relies. It iInforms him without any

equiveocaticn the identical weoman with whom he is charged with having

o

omrlitted adultery. The bmreden of proof will be upon the. vife the

3]

Complainent In this cauvse, to establish her sgid charge. The Complaxnant
therefore submits to the Court her conclusion and observation that
there is no merit in the 15%h, 18th, 17th, 18%h, 19th and 20th grounds
of demurrer.
Paragraph 5 of the Bill of Complaint Ls in the following
woras
"Your ﬂomn ginsnt would further show thet the said Respondent,
Fowawd . Cole is an able bodisd man and is now in the Active
1Wuar? Service as a Lieutena&nt Colonel, and that he Ias
Ouher business and financial connections, end that he has an
inceme of more than five hundred dollsars, (“500 00) per month,
and that he is well able to contriibute to the suppart of your
Complainant for her maintenance and for the payment of coc
bills, medicine, and other nscessary expenses, n

The 21st ground of demurrer complains for thet the’

b

Respondent's alleged income of $500,.,00 may be his gross income, while

nis net income may be much less.
The 22nd grourd of demurrer complsins because it 1is nost
averred whether or not said £500.00 rer month is Respondent's net

income or gross income.

m
H
-
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23rd groond of demuvrrer complains because peragraph 5

of said Bill of Complaint does not allege that the Respondent is not
now supporting the Complainant in & manner to which she may be entiltled.

A sufficient answer to bthese grounds of demurrer is that uxder
the sbove quoted Sectionm 30, Title 34, of the Code of Alsbame, 1940, the
sllowance of temporery alimony and counsel fees is in the sound discretion
of this Honorable Court, and must of cowse, be charged agalnst the
income or sslary of the Respondent.

Tn the case of Thomas v Thomas, 233 Ala Ala. 416, 172 Sc.

-
ks
o
jo ]

that although the husband mey have

by

282, 283, ocur Supreme Cout dec

l._.h

prectically no estate, yet if ke has an sarning capacity, that capacity

mist be considered in determining whet azount, if any, of alimony should

be awarded to the wife out of said esrnings, citing the case of Adams V

Adams, 229 Ala, 588; 159 So. &80,



In the case of Smith v Smith, 10 So. 24 864, our Suprems
Court declared:

"This Cart in Drew v Drew, 226 4la. 43, 145 So. 495, in 2

suit for separate meinterance cbserved that good pleading
would seem to suggest thetif the husband owned property that
feet should be averred ir the bill, or Tthat he otherwise has
an income, And in Jones v Jones, 228 Alz. 178, 155 Sc. 203,
An a similar suit, the old cases are cited to show that an
allegation of "feculties" is mecessary in a suit for permenent
alimony, <~ citing Lovett v Iovet:, 11 Ala. 783, lawrence v
Tawrence, 141 Ala., 358, 27 So. 379, and Drew v DTrew, SUDTE.

But the averments in this respect need not be with great
perticularity or deftall, The court will meke due inguiry and

~ascertain these detalls. See 17 Amer. Jur. 463, Section 588,

It is sufficient in & diwrce sult alse seeking permsnent
alimony to allege the gensral nature of defendant's property
and where it is situaved to sustain that aspect of it which
secks permanent alimony. It must not be overlocked alsoc that
earnings snd earning capacity mey be taken into consideration.
Epps v ZEpps, 218 Ala, 657, 120 So. 150,07

In thecase of Drew v Drew, 226 Ala. 43, 145 So. 495, 498,
a2 demurrer was interposed to the Bill of Complaint on the growmd that
the bill was defective in not averring that the Respondent has an estate,
out of which the Court could grant the sllowance. In thet case, our
Supreme Court very clearly poirnts out that the salary of the husberd
is a source of income out of wiich the meintenance and support of the
wife should be paid. The cases of Murrsy v Murrey, 84 Ala, 363, 4 So.
239, 240; Gibson v Gibson, 203 Ala. 465, 83 So. 478, 479; Exparte
Wrhitehead, 179 Ala, 652, 60 So, 924, are cited, approved and guoted
from all sustaining the proposition that the salary of the husband
is a sufficient source of income to justify the court in tTexing him
with the support of the wife. The Drew czse after declaring the rule
goes fur thee and shows the justice underlying it in the fellewin
observations
"iere the rule otherwise, a man with a salary of e thousand
dollars per month, but otherwise without property, might
escape the payment of alimony, and throw upon socliety th
burden of caring for and supporting his azbandoned wife. To
sc hold would violate the plainest prineiples of justice
and equity, and would amount tc an open confessicn that the
tawrand the courts of the state could and wonld afford no
relief to the wife,
.The ©ill does not aver that the husband owns property: vet
At does show tThat he has not cnly earning capacity, but that
“he actually sarns $170 per month. The bill was not subject
to any ground of demurrer directed to it, and here argued.®
Whet has been segld sbowe with respect to the imposi

n favor of The Complainant

}

temporary alimony against the Respondent and




applies, of coﬁrse, to.&ttorneyés fees abeout which compleint is made
in the 24th and 25th grounds of said demurrer. An Attorney’s fee iIn
faver of the wife and sgainst the husband is in the naiture of alimony
pendente lite. The decree is for her and not for the Solicitor.
Finally it is submitted that the entire guestion of meintenance and

- e i - A a
sult and of permanent alimony in

Taveor of the wife,

support pending

I
t
L@

in

ct

.aré:éil to be decreed by the Court, zccording to the Court's scund
judicial discretion and not obtherwise, It will Dbe encumbent upon Tthe
 wife to establish in the testimony to be submitited in support of her
Bill of Compleint, that the Complainant and Respondeni were merried to
gach other and thet they lived ftogether 2s husband and wife follcowing
their merrisge, and that they were so living together in Baldwin
County, Alabama, at the time of the alleged separation, and that the
hwusband commit ted adulbtery es charged in the R1ll of Complaint, and
that the Complainant 1s entitled to maintenance and support by the
Respondent, and thest the Respordent is able-bDodied and that he has an

-

income, or ssalarv, oubt of wirich slimony can be paid, and when the wife
b v 2 o & 7

Pending the final dsterminaticn of this case, Complainpant is
entitled tc btemporsry alimomy, or to maintenance and support including
her Solicitor's fee if she can »rima faclie establish to the satis faction
of the Court, the marrisge betwsen herself and the Respondent, and that
they are not now living together sz husband and wife, and that she 1is
without any estate and that the husband is able, out of his earnings cor

' -

salary, to provide her with rezsonable upkeep. In tha® event, then In

E

the sound discretion of the Court, a sufficient sum of temporary alimony
+0 ensble Complainent to live according to her station in life and 5o
prosecute this suit to its termination, to be charged against the salary
of the husband should be awarded tc her. The allegaticns of the Blil

of .Complaint justify the relief she seeks.
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The demurrers to the Bil
substantial merit, showld be overrulsd and denled,

Respectfully submit ted.

Lo N

Tor Complainant
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fy that I have this day delivered a copy

to Fon. John Chason of Counsel for the Respondent.

une, 1945,

Witness my hend this the 29th day of J

; Iz
T - sSodicitor for Complainant
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‘Mildred W. Cole,

Complainant

Vs.
Howard 7. Cole,
- Respondent
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In the Cirecuit Court of
Baldwin County, Alabama
In Equity
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Brisf and Argument ol A. T

e rson, Solicitor for the
plainant, Upon Submission of

" the Demurrers.




Howard T. Ccls,

-t
ot

1
2 .
{ In the Circult Court of
Complalrant 1 '
i Baldwin County, als bam*
o h 4
Vs o4
i
E In Eguity
Respondent i .
of the averment c¢f the Complalnant that she
nond were narried to eazch Other on or about the 15th
1935. The basis for this complaint is that she sets
] h, whiech is yparagraph 2" of the 2ill of
actions on tlie part of the varilies that
would lead the mind to believe that sall alleged merriage wes what
termed a common law marriase, that is, an agreenent to .

- - = PR ]
2.0 common Law marriag

as while the commern law rule

great manw of

l...h

n
L4

(&3}

wherea

Other states. Her allegations a
married to each other in 1¢35, b

course if +his w

attenpbing to allege construing

ocur Yr.

elimirate the effect of

rseveral:’

b

your I :or’s attention to are grounds 9, 10, 11

with the third paragraph of the Bill of Compi&int in wh

cur stetes yet there 1s

ces net prevail. For

thizs marital state in cne of thz states

However,

rreof of a statubtory marriacze, and
these sev

grounds of ds

few j**isdictioas in

instance, Arkansag,

California, Illinois, Kentucky,

and probably
s 1o T they were

ut

e

t does not state where they were .
as a cozmen law marriage that she is

the pleadinz as the

el

law requires aw-

would be that she attempted to enter

where conmmon law marri-

our mecollections are that your

Chasson argued this case that Fou
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f s0 this would
eral grounds of demurrer.

nurrer that we.desire to call.
and 12, Which deal

hich the conm

upon tie part of the respondent,



that said complaint fails to state the acts of crue elty whether mentally
or by prysical force. Our statubte on divorces, which is title 34,

s entitled to a decree of diverce

I_l‘ "

Section 22, states that a wife
when the husband has commithed actual violsrnce on her person atitended

witrh denger to life or health, or wihesn from hils conduct there 1is

reasonable apprehension of such violence. The allegaticns as tTo

1-

_cruelty on the part of the complainant are tut conclusicns and it

can readily be seen that the same falls far short of The necessary.
averments as to this ground of diverece.

ngigher physical violence endangering life or health is:
recessary. A divorece on the ground of cruelty is Justified only

when physical viclence endangering life or health has occurred Or is

i)

. Kurray vs. «uarrcay, 238 alabvama, 158." While
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it is true that in complainanitt's prayer for relief she asked for a

divorce on account of adultry, yet tnis prayer carries the geperal

r]
2.t
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prayer, that is further different and general relief as the facts of
her case may Seel Lo werrant, and on proof of her crueliy charge the
general rrayer would sufflce. However, in the very recent case cof

.

Benners vs. First llational Ban: of irm_n;ham 23 uouthern, Secona SR

" Series, 438, the Court spesaking u“rouﬂh Justice 3 ely sa¢d "he

nature of & bill in escguity Is not detemnined by 1ts prayer but the
substance of the allegations, when thers is a prayer for‘general re-
lief., State vs. Lewls Fizitz Dry Goods Co., 243 Alabama, 629,7

so if the allegations as o cruelty wers not guestioned by demurrer
the Court could grant rellief under the gzeneral prayer.

The 16th, 17%n, 18th, 19%th and 20th grounds of dJdemurrer
deals with the fourth paragraph of the »iil of complaint which appears
to be loosely drawn and which in cozstruing the opleading strictly
against the pleader where it says that She ze¢t of adultry with the
woman mentioned and which oceur red about the daté of said separation,

about 1g relative and could mean any tine close abt hand, and it could
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d ¢of could have been committed five

dayes. prlor ©o .ae date of the separation and from the allegations of
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his paragravih construing the pleadisg as the rulss recuire, the

presumptlion is that the complainant was comscious of said wrongful ach
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1 in the face of =his, continued to live
with the respondent and thereby condfoned his act in the premises. Title

34, Section 26, Code, clearly speaks that where where has been a



condonation: of adulitry by the admissiorn of the offending pariy to

- L3 4—‘;,,

conjugal embraces after knowledsge of the commition of the crime that

a decree for divorce should not bs granted on that ground, that cer-

tainly the other acts complained of siving the pleading the prope

interpretation were well known to tThe coxplalinant and in the light

@

of guch knowledge she continusd. uo llV° with the respondent as nis
wife

The lﬁth, libﬂ, 24tn and 25%th grounds of demwrrer deals with
paragravhs five and sixz of the Bill of Corplaint whereln complainant:

seeks alémony and Sollciter's fees. TUnder the law a wife in necﬂ551—_

c

us circumstarces when zcting in good faith iz the sound @kscrétion.

of the Court 1ls entitled to alimony and Solicitor's fee, but it is

necessary toat the avermenis of her complaint should show this sltuat-
iocn clearly. On exemination of paragrayhs five iﬁﬂwil}_be seen thatb
she mentions that the respondent is Tecsiv ving more than $500.00 per
month, but does nov say wheﬁher ﬁhis is net or gross proceeds but says
tﬁat he is well able to contribute to her support and ray ner doctor
_.bills etc. ﬁothip& is gald in this paragzrarh relative:ﬁo.her_ﬁi;ancia%:__

a%ility to meet all of these demands anc co&sequantly, so Tar as this

raragraph is concerned it will be construed against her as the law

irects o the effect that she has ample funds or rroperty on hand to

take care of the situaticn. In parasrayh six she states that she hag

%)

enrloyed A, L. Patberscn, as her sitiorney to represent her, whiech was

necessary and that she has agreed with him to ray & reasconable fee for

]

tls services.and then she avers that she is ﬁot able to pay for said

]

services out of her present meager ecrni ipgs bub from aught appearing.

she has ample moneys in the bank that has flown 10 her by way of in-

heritance or otherwise, than her'meaﬂer earnings to nay the said

atiorney a reascnable fee for his Se"vvees. 4pplying to the avermenté
in sald paragranhs the universal rule that all bleaq1n~ is curSurued
strictly against the pleader if she did not have other moneys and
property which came ixTo her hands other than by way of a meager salary,
she should so have avered and we moss respectiuliy contend that the

demurrer to the complant should be sustained.

RespectiwWlly submitted,

/ﬁi,é;m¢4$ fﬁgﬂiahv e

< Soi Licitorgfor Respondent
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I hereby certify thait I bave forwarded a copy of the fore-

going. brief and argumen®t to M¥r. A. I, Fatterson attorney-at-law,

_éE%Z: fé;%: é:;y4l/\v

for Respondent
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Mildred W. Cole, In the Circuit Court of

Comnlainant

Baldwin County, Alabemsa
Vea

Howard T, Cole,

ezt el W T BT Sried BEmd Dozl el

Respondent

Now comes Mildred W. Cole, Complainant in the above cause,
and in response to and in compliance with the decree of this Honorable
Cowr & pronounced and csus ed 30 be entered on the 27th day of July,
1945, upon Respondent 's demurrer fto her Bill of Complaint, end amends
her Bill of Complaint filed in sgid cesuse by substituting therefor,

her Amended Bill of Complaint in words and figures as follows:

Mildred W. Cole, I  In the Cireuit Court of
Complainant i
[ Baldwin County, Alabam
Vs, ]
i In Equity
Howard T. Cole, §
Respondent i

T0 TEE HONCRABLE F. W. EARE, PRESINI NG JUDGE OF THER CIRCUIT COURT OF
BATDWIN COUNTY, ATABAMA, 1IN EQUITY:

Come s Mildred W. Cole, Complainant in %this casuse, and respect-

fully shows unto your Honor as fcllows:
1,

Mildred W. Cole, Complainanit, is over the age of 21 years, and
s a bona fide resident of Baldwin County, Alabama, and bhas boma fide
resided in the State of Alabsma, for more than one year next before the
filing of this ker Amended Bill of Complaint.

Howard T. Cole, Respondent %o this Amended Bill of Complaint,
is over the age of 21 yeers, =and is a non resident of the State of
Alebama, and is in the Active Military Service of the United States of
America, and is now stationed at Wright Fileld, in the City.éf:baytoﬁ,
State of Ohio, and his correct Post Dffice address is: Lieutenant
GColonel Howard 7. Cole, Area ®A", Wright Field, Dayton, Ohlo.

20

Thet Mildred W. Cole, this Complainant, and the said Howard T.
Gole were lawfully married to each other, on or about the 15th day of
March, 1935, in the City of Atlanta, State of Georgls, and that following

thelr sald marriage, they resided anl cohabited together as husband and

wife until on or about the 3th day of June, 1944, when they separated,



at which time they were boih residiag in Baldwin County, Alabama, and
that thelr s2id separsation has been continaous since that time.

This Complainant avers and charges that on the 5%th day of
June, 1944, the said Howard T. Cole, Respondent, voluntarily sbandoned
the bed and board of This Complainant in Bsldwin County, Alabama,
without fault and without connivance on the part of this Complainant,
and thet since the 5th dey of June, 1944, the said Howard T. Cole,
has not cohabited with this Complainant, and this Complainant now
charges the sald Howerd T. Cole with veoluntary sbandonment from the
bed and woard of this Complainant for more than one year next preceding
the Amendment of this 3Bill of Complaint.

3.

This Complainant further avers that on or asbout the 5th day of
June, 1944, Howard 7. Cole, Respondent in this cause, committed adulbery
with a woman named Margaret Dorothy Balinskas, snd that said act of
adultery was commitied by the said Howerd T. Cole without any connlvance
or agreement on the part of this Complainant, and that sald act of
sdultery b= not been condoned or forgiven by her.

4,

This Complainent fur ther avers that the said Howard T. Cole,
Respondent , is an abls bodled man and that he 1s now 1n the Active
Military Service of the United States of America as a Tieutenant Colonel
from which he derives an income of to-wit: $500.00 per month, and that he
alsc owns personel proverity of apprecisble value, the exact amount of
which this Complainant does not know,

Tnis Complainent further avers that the said Howard T. Cole
is well able to pay alimony to this Complainant, and thet ke is finan-
¢ially able to provide this Complainant with reasonable maintenance
end support according to er condition in 1ife, amd also ls able to
pay her a reasonable sum for the compensaticn of her Solicitor in this
caunse, and other reasonable and ne cessary expenses incident to the
prosecution of this sult,

5.

This Complainant further avers that she has no estate of her

own; that she tms no property, of any kind, out of which she can support

herself; that she is without mens snd financial ability; that she Is



compelled Dy necesslty to work for a living: thet she is in poor health
and that her physical condition is growing worse.

This Complainant further avers that she is entitled, pending thisg
sult for a divorece, to have this Eonorable Court make an allowance to
her for the maintenance and support of this Complainant, out of the
estate of her husband, the sald Howard T. Cole, sultable to hils estate
and the corditlion in life of this Complainant =nd of the s2id Howard T.
Cole, for such reasonable length of time as may be necessary for the
prosecutiion of this ker Bill of Complaint,

Ard this Complainant further svers that the sald Howard T. Cole,
the Respondent, does not may, or cmiribute a2ny sum whatsoever to |
this Complainant for her reinterance and support,

S

Tnis Complainent further avers that she has employed A. L.
Patterson, Attorney at Law, who resides at Phenix Civy, Russell County,
Alsbama, Tc represent her as her Solicitor of EHeeord in thiscause. And
she avers thsl 1t was necessary for her to employ counsel to represent
her and to fils this sult and to advise her and to prosecute this pro-
ceeding to an orderly conclusion in thkis Honorable Court.

This Complainant further avers that she has promiszed to pay the
said A. L. Patterson 2 reasonable Solicitor's fee for his saild services,
which said fee this Complainant avers she is nct finaneially able to pay,
and Complainent avers that she is squlitably entitled to have and receive
from the said Respondent whatever sum this Court may deem just and
eguitadle, to be awsrded to her by this Honorabtle Court for the payment
of compensation to her salid Attorney for services already rendered and
hereafter to be rendered in this cause.

Te

This Complainant further avers that i1t is proper and necessary
for this Honorable Court to order and decree that the Register of this
Honorable Court hold a reference and ascertain from sald reference,

{1} The finencial condition and ability of the sa2id Howard
T. Cole, Respordent, to pay an allowance for the support of this Com-
plainant, suitable to his estate and the condition in life of the parties
to this ecause, for such reasonable time a3 may be necessary for the

prosecution of this cause; and,



(2) What reascnable sum is fair, just and equitable to be
paid o this Compleinant as & reasonable Solicitor 's fee for the com-
pensation of Complainant!s Sollecitor in This cause; and,

(3) Whet reasonable sum should be paid by the said Howard T.
Cole, Respondent, to this Complainant as permanent alimony.

THE PREMISES CONSIDERED, this Complainant prays that the szid
Eowerd T. Cole, be made a party Respondent to this Amended Bill of
Compleint, as provided by law and the rules of practice that are of
force md effect in this Honarable Cowrt,

This Complainant further prays that this Honorable Court do
enthorize and direct the Register of this Court to hold a reference
and tc ascertain, on a hearing under said reference, and upon proper
oroof, whet amount will be ragsonshle snd proper to be awarded to
this Complainsn+t for her support out of the estate of the husband,
suitable to his estate and the condition in 1ife c¢f The parties, for
such ressonable period of time as is resscnably necesssary for the
prosecution of ber Biil for DIvorce, snd what will be a reascnable.
and proper amount to be awarded to her for compensstion to be paid by
her to her Solicitor of Record, all te be charged under said reference
ageinst the estate of the sald Foward T, Cole, said Respondent, and
further what proper and reasonable sum should be paid to her by said
Respondent for her permanent alimony.

And this Complasirent further prays that upon the holding of
aeid reference and the report therecf to this Court by the Register of
this Ccart, that this Court do command end direct the said Howard T.
Cole, Respordent in this cause, te immedistely pay over %o this Com-
pleinant such reasonable sum a3 this Honoreble Court mey award to her as
an ellowance pending this sult including a reasonable Solicitor's fee %o
be paid to her for compensating her Solicitoer of Record for his
services in this cause.

This Complainent further prays that upon the final hearing of
this cause, your Honor will gren?d anso this Compleinant s decree of
divorce, dissolving sand annulling The bonds of matrimony now exlsting
vetween this Complainent snd the said Howard T. Cole, Respondent,
and that under said decree, your Eonar will grand unto this Complsinan?®,

sfich other, further, snd gereral relief as may be necessary, including



the right of this Respondert to maryy again, 1f she shounld so desire,
after the explration of sixty days from the date of ssaid final decree,

and thai your Honor do award to her permanent alimony in such sum as

the report of the Register of this Couri, unler the reference bereinabove
preyed for, may appear to be just, equitsble, reasonable and proper,

and that the same be charged against the estete of the said Eoward T.

- Cole, Respondert and tha*he be" commanded amd dlrected by the terms of
seid decree t0 Day the sameat sucb time, or tlmes, as unto yeur Honor
may seem.meet aﬁ proper, ana as tkef@cts and cirﬂumSUarces of this

ComDLHin 1t fg cause ami Qf h@ condi+1on in ?ife may JuSu fy'ana demand,

If thla Compla,palt is mistaken a8 to thp rellef here;n

snec challv nravea fov tben sbe’prayq for such other; furthew, dif ferent

an@ generafj% *e_ as unso your Honor m&y seem mueu and proper.

Solicitor Ior Compleinent

I, A. L. Patterson, Solicitor for the Complainant in the above
and foregoing cause, do hereby certify that I have this dsy delivered
a copy of the above arnd foregoing Amended Bill of Complsint to Messrs,
Eybert & Chason, Solicitors of Record for the ReoDOndenu, and who
represent ed him upon the submission of theResporddent’'s depurrers to the
Original Bill of Complaint, by meiling a copy of said Amended Bill of
Complaint addressed to them at Bay Minette, Baldwin County, Alabams,

their correct Post Office address, postage prepaid.

Witness my hand this the f day of Augusv, 1945,

Solicitor for Mildred W. Cole,
Complainant,
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MITDRED W. COLE ) IN THE CIRCUIT COURT OF

Complainant )
) BALDWIN COUNTY, ALABAWA
: vs. ' o
| ) ‘
JO”ﬁRD m_ CQL:, ' } IN BGUITY.
Resnondent. ) ;

TO MILDRED W. CCLE, THE CCHPLAINANT IN THE ABOVE STYﬂED CATUSE OR

oo
&
t

H
I__
Eg
@)
=
¥

S HER SOLICITOR CF EECCRD.

i
i
i
I
1
i
I i
!
!
i
i
1

You are hereby notified that Howard T. Cole, %he

Respondent in the ahove Sujlea cavse, acting by and through Armbrecﬁ;

Inge, Twitty and Jackson and Hybart & Chascon, as his solicitors
of record, 1n accordance with a rule of the eourt in waieh this
cause 1s pending, has set the demurrsr filed by him in said cause
on May 17, 1945, down for hearing before F. W. Hare as Judge of

the Circuit Court of Baldwin County, Alabama, In Eguity, in the

office of said Judge in Menroeville, Alabama, which hearing is

to ve had cn June 29, 1945 at 10:30 o'eloek 4.M.

You are further notified that said demurrer will be

i argued orally before said Judge at that time and place.
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. Cole,
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ward T. Cole,

Respondanth
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}:are not stated with the

For instence

ft

eading,

Q

cmplainant relies upon

ever, she does allege T

other and proof of eit
gnd the demurrers atiac

The bill =&

tacxing this phase of fthe DILll are good,
The Reglster will enroll the Pollowing:
DE0EEBE: |
This causze coming on to be heard is submitied fof.
decree on demurrers to the bill of complaint and upon consideration
thersof I am of the opinion thalt sald demurrers should be sus-
tained,
IT IS8 TEZREFCORE, ORDERED, aDJUDGED AND IDECREED by the |
. Court thet seid demurrers to the ©ill of complaint, be; and the
i
same nereby are susitzined, j

W, COLE,
Compleinant,
V3.
WarD 7. CULE,

IN TEER ' |
CTRCUIT COURT OF BiLDWIN COUNTY,

ALABEMA.  IN EQUITY., P

By Syt Hibeon o Wrpen Vel bt ot Wil O el Rk o Aot Bt

igion reguired by 2

clarity and prec cod
it is aot altogether clear whegher the

a statutory or common law marriage. How-
nat the parties were lewfully married to esch
would be gsufficient,

King the bill are not good.

lle “the part of “the~husband

[

under the Statute in |

ty

er person, attended

ta

entitled to temporary alimony, which
s, 1f she ras means., The demurrers ai-
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Mildsed W. Cole
V3,
Howard T, Cole

oy
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Decree Busbaining demurrers
to Bill of Complaint, L

Filed July Qg ., 1945,

Nuces,




