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Commission To Take Depositions.

* THE STATE OF ALABAMA, } E

DAL tE S CIRCUIT COURT
. Baldwin County - T g

Elainehﬁobinsan?:

. KNOW YE: That we, having full faith in your prudence and compéiency', have appointed you Commié- '

. .siorier, and by these presents do authorize you, at such time and place as you may appoint, to call before

| you and examine——— Mo H_ Wilkins

© as witnesses in behalf of Complainant in a cause pending in our Circuit

Court of Baldwin County, ¢f said State, wherein M. Ho Wilkins, individually end as

Pax Collector of Beldwin Coun%.y, Alabema is

Complainant—.
.nd Beldwin County Bosrd of Educstion et als are
Defendant? ‘

.. on cath to be by you adminisiered, upon _ﬁ__:Oral examination

to take and certify the deposition .. of the witness—— and return the same to our Court, with all Con-

venient speed, under your hand.
' | WltneSSZISt S awy - mwhia:_?“ch e e g e D i

- TR NS tbaredz_
REGISTER

Commiﬁsioner’s Fee s 7 ﬂ — _:

Witness' Fees, 3




e
THE E)I‘ATE. OF ALABAMA
’ Baldwin County '

-_ CIRCUI T CQURT .

lf;udumib_ﬂigxina+Aindiniana11¥_]

and’ '8 Tax Oﬁllﬁouﬂr of:

Baldwin County; Alaoama

Complainant——

VS.

Baldwin Gounty Board of

Bduoation, et alg,

Defendant__rmq o

(,.ommlssmn To Take Deposmon

COMMISSIONER:

Witnessos:




ORAL DEPOSITION BT_%M_%_M

THE STATE OF RLAEAMR : Circuit Court of Baldwin County, Alebama,
Baldwin County (In Equity)

M, Ho Wilkins, individually and as
Taxz Collsetor’o? Baldwin Cgunty, _

Alabewmsa, COMPLAINANT

C vs.
Baldwin County Board of
Education, et als, RESPONDENT

 L ._Elaine Robinson

SEBHEZ Commissioner
© . have called and caused to come before me L Mo He Wolking = -
]

witness— . namied‘in the requirément for EOral'F;:s:a;u':jtii'n'a‘c'i'o'n, on the 24th day of _March

1045 at the office of .H.. E. Smith, Attorney At Tew .

Lk

in Mﬂ;? » Ala., Alabama, and having first sworn said witness——— to speak the

truth, thewholetruth, and*‘ﬁbthi'n”gu but the frut}:l,. the 'slaid o : ' B -

ﬁ—" He 'Wilki.n.s' . i -dot.h depose and saj as follows: aol

g.:collecth~of-SaléwinfCounty,fA1abama brought and f£iled in
o this cause my biil of complaint against the Baldwip County
- Board 0f Education and against S, M. Tharp as Superintendent
of*Edubatien-of'Baldwin'COunty,falabama'and'against“E@ Se.

' Tunstall'of‘BaldwinnguatygLﬁlabamaa ST e
. le I am over the ege of twenly-cne years, am a bona £ide
residentiof Balawin Gournty, Alat a8, and am duly qualified -
_an&ﬁaeting§.and?@mgin¢umbentﬁfor the present term of office,
asgTax_COIIeétdr*of“said-COuntyfand_Statee - Baldwin County -
Board:of ‘Educetion {s s publie=cdrporaﬁion'orgbédy*createdjﬁ:
by loeal Act of the Tegislature of said State and hag its
office in Bay ¥inette, Baldwin County, Alabems, The said
‘So Mo THarp is over the age of twenty~cne years, is a res~
ident of Baldwin County, Alabema, and is duly quelified and
acting as Superintendent of Education of Baldwin County,
Alabame, The 'seid E. S, Tunstell is over the age of twentye

- cne years, is a iesident=of:Beldwiﬂﬁ@éunty,_&I&bsmag-and.is
- Quly quelified and acting, and is ineumbent for the present
~term of office, as T&x Assessor of Baldwin County, Ajabema.,

'-;:-V“*2}ﬁThstoun£yT09m$55310aﬁdf?B§1&win County, Llabama, .on the =
Gtﬁ*dayﬁof*Fébrnafy;1945,%adopted:&nd;passedfiﬂte‘law;so-zar' "
as this ‘County is concerned & tax levy, a2 copy of which is
- hereto atiached , marked Exhitit:"A", is hereby expressly
V_referred‘to=and;madewa_part"herecf &s if expressly here set
~out, The said Cormission pr ihe-1st day of Februsry, 1944,
adopted and ‘passed into law so far as this County is concerned

2 tax levy, = copy of which is bereto attached, merked Exhibit
_ nBﬂ;ais'hsrebj expressly referred to ang made a part hereof
_as;iswaﬁprSSSly:here*set'out; : § . L

¥y neme is Mo He Wilkins o I, individuaily and ss Tax o .
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ORAL EXAMINATION BT-1.M-12-40

I, Elains Robinson JEXRpiAaxawl Commissioner hereby certify

tnat the foregoing deposition on Oral Examination was taken down in writing by me in the words of -

A 3

4 . . o .. ) % !.: . S .\_,._- , ‘,f . w"'ﬁ:u“‘ . ‘:M:“,
“he witness—— " and read.over to blm - ang —he _signed the same in the presence of my-

Solicitor #ar Resnondent"E. So Tunstall

Sf and —

“ the time and place herem mentxoned that I have personal nowledge of personal ldentluy of said

Tl PPN

1tzwessw———— or had proof made before me of the ldentny of saxd Wlf,neSS—-————, that Iaam not of :

Sy —

A

Counsel or of km to any of the partzes to said cause or any manner 1nterested in the result thereof

I enclose the said Qral Examination in an envelope to the Register of said Court.

Given under my hand and seal, this—24bh day ofNMareh 194-5
nni ot L. S)
Commissiqner_. o
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On moticn of J. E. Gaston seconded by
J. B. Childress, the following tax levy was
made by the County Commissicn for the year
ending September 30, 19435;

* 3k Tk * * %* *

s BETT-PURTHER -RESGLVED, that there is hereby-
levied a:tax of two mills on each dcllar worth of
~taxable property or other subjects of taxation

~in Baldwin County, Alsbama, as the same 1s assessed
for taxes by proper officials for the year commencing
Cetober 1, 1944 and ending September 30, 1945, as
~atthorized by an Act of the Legislature of Alabamas
approved February 29, 1901, the same to be used
eBelusively for public school purposes in accordance -
‘with the said zact and to be paid over in the manner
.prescribed or reguired by law.

TSTATE CF ALABAMA

BALDWIN cCOoUNIY - )
- - I, G. #ac Sumphries, @s Clerk

of the CountyvCommissicn of Bzldwin County,

Alabeme, hereby certify that the above and fore-

going is a true and correct copy of a resolution

in part, as the same appears of record on page

- 454 of Minute Book 1, Minutes of County Commission

Baldwin County, Alabama.

' Given undermy hand this February
12, 1945.

!

A a2 et ST
X Clerk CounmtyvComalSsion
aldwinCounty Alabama.

e T e
i A
. Commissioner




On motion of J. E. Gaston seconded by
Je« Be bqildress, ‘the following tax levy was
mede by the County Commission for the year
ending September 503$94é,

£
%
e
b
$I
s

BE IT FURTHER RESQLVED, that thers iz
hereby ~levied a tax of two mllls on esch
‘dollar worth of taxable property or other
subjects of %taxation in Beldwin County, Alsbama,
as the same is assessed for taxes by proper

offielzals for the year commeﬂcing Octover 1,1943

and ending September 30, 21944, as authorized bw
antiet of the Leg? sl&ﬁure of Alabama aporoved .
Pebruary 29, 1901, the same to be used sxclusively
for publie achoow pnrposes in accordance with
the said act and to be pald over in t{he manner
prescrited or PBGUlFPd by law.

e
e
s
it
E
%

STATE OF ATABAWA |
BALDWIN COUNTY

I, Go Nac Humphries, as Clerk of

the CCuntyICOmmissicr of baldwin County, Alabama;  : ”

hereby certify that the above and foregoing is
a2 true and correct copy of 2 resclution in part,
as the same appears of record on page of

¥inute Book 1, Minutes of County Commission
Baldwin Couni‘.yg Li=2bama.

Given undermy hand this February
12,1945,

aldwin County,Alabama

VXHTDIT "n".

Commis@{oﬁew




‘M. Ho Wil

la’:@ﬁ. P
Tax GO¢lrﬂ,ar2
Ealdwin County

M&;LE{ ] »q": "‘J‘}f\ o e g. 3.5 . f“;h

kins,

JULY £8, 184L.
é"",,— v ey e
Daldwin Counby - { Liseesecyr and

e

The btwoenlll tax levied wy the Ba

e
«\

Goiiaawaw - Ccﬁmuu gionsg =

18win
:Gcmntw governing body under suthorlty
!\;3' & 65'

0f Act Wo. 8089, Ho 1167, approved Febe
;ruary 25, 1901 {General & Locah aehar
180001, page 1446j, is no? 2 "college
tlom Tor the gensrd fund of the State
end counby, " end the commisslions of the
Tax sszessor snd btax collestor are,
therefors, not to be paid on 2 sliding
2cele basis, but should be caleculated
on the Two per CeRS 5EGIS Providod oy
the General ficts of 1933, pagss 488
and 467 {Code 1940, Tit. 5L, §§30 and
194 ).
Opinlon by idssistant 4%bormey Oenersl
Loebe
Degr Sir:
Your reguest for on offlclal opinicon is as follows:
"In 1201 the Cemeral Aszembly of Alebexa passed
: a law {(Local Achs 1DGCnD¢ 3& e 446} as follows:
w T ok :
EXELEEE G Piseetion 1o Be 1t enscted by the General Ase
Y T sembly of Alsbeme, that the Court of Coumty Come
. smissioner misslcners of Baldwin ¢ unty b, and it I here=
. . ' by dirsected end reqilrsd o lﬁxg;ﬁavmhﬁva col=
lected for the ysar 1801 ﬁfgbeciu“ hac” tax of
one~helf of & mill, @¢ toircrosss SLEE one-
2l of » wmilil each vear thereafier until such
gpecial tax reaches twe mills per anmim, and when
said special tax resches two mills per annum, Lo
levy & special school taz of two miils per anmum




Hra e e
Hone. ¥, H. ¥illkins 5
Page 2.

sack year +W=f@&fba?, vroevided, that such

special tax when 2dded o the assessmenst for

cther ec&*ﬁg DLWposes shall not execeed the

sepsbitutioneld 1imit for county taxatiom;

(~guid éé@&iv% tax ﬁbaiEMBB\wseé culy for the

TruppoPtsand meintemnnce—of public schools in
gaid county as hereimsftor provided.

S e R g e e T . @ R e
- ®'ssctlon 3. Be it furthor snscted, thad 1t
shell be The duty of tha tax colie taw of sald
counby €0 pay over to the county superintendsnt

~cof sducation as herelin orcovlded, alm achool
-monsys collected by 2im emd on hand for public
sckools on the first day of November, 1801, and
o Tthe first day of eszch menth ﬁﬂeweaft@rg rxets
Tl the same shiell bave teen paid inm, s howing
' with each payment what auouﬁt is collacted frow
wiite snd what cmoua:‘" {from colored tazm pavers.!
- "Ihe Legislature of the Stebte of Alsbems, in
iJnum rassad acts governing the Tax Collector

v
o o £ o 3 ] o .
snd Tar Asaesgor's comnlssions (1939 4cts, pages
f Y

458 and m$T5 providing: ¥ - - = In coumbles waere
coliectlona, mod ilnciud ing tazes on real estatls

. Bid in m; ﬂa State ab vax 3a$esg and taxss whiech

wouid De dus om propesviy sxzcept for the “avisiomm

ol Tthe presently applicable law @xemwbin homa=

steeds Ffrom Stabe Lames, do not exceed $14 GDC.00,

_the rate of P@ sission ahell be 10% on the f”rqs _
$5,000.00, 5% ‘om the ‘mext §$4,000, Ou and” é% T

ke ﬂemuimhwae The uawmﬁssiom nsrein 0?0?&&@& for
“is To be geleulated om all collschions for the 7
~—7 generel funl of The STALS and CountY. Lo counties’’

' where the cocllections, not inc*nﬁing taxeg on reul
ssbete bld Im by the Stabte at tax saleg and btaxes
which would ke dus on p? verty 9mrop Tor the pro=
visioms of the present appiicable law sxecmpting
homesteads from Stabs “1xas sxcesd $12,800,00, the
crmm%ss cna zhall De =23 sbove declared up o
ﬁaagoeeouom sand 1%% on the remainder up So 515 2 0000,
2nd 1% on Ythe remzinder zbeve $L5,000.00.1

.




Bom. M. Ho Wilkiz S g
Poge 3.

“The said Acts also §chid®a e = = He shall
algo be embtitied to receive 2% on all collecte
4,&@&31madomﬁg bim om wwﬂ@ial texes, whether such
—+"gpgelel texez b laf“ad for the State or Ce&nﬁvg
\“~_—¢m;bawpala ous of such speclal taxes. The Tax
Collector (and Tax assesaor) shall resceive 2%
commizsions on all Spocial County or District
tazes levied for schoal murnosesaﬁ

‘“Tr@ Coumuy Sommission of Baldwin County, dlabama;
hag gnnuelly, for sach yeﬂrg mede the following
levys 'BE IT RESOLVED, that there is hersby
levied by thls Coumty Commission for the year come
menecing Cctober 1, 1939 snd ending September 30,
1940, e GENERAL T4X of thres (3) mills on sach
‘Gollar worth of taexable property in Bal dwin County,
Alabawma, and on 2ll other sublects of tazmaticn in
the said county as ssszessed for revenue to the
State as shown by Asssssment Books for 19393

"I!BE IT FURTEER RESCLVED, that there iz herseby
levied a tax of twe wills on each deollar worth of
taxable propsriy, or other sublects of Hexation,

in Baldwin County, Alsbema, a8 ths same 13 assesssd
for taxes by proper officials for %the year come
meonding October L, 1932 and’ ending September 30,
1940, eas ﬂm&hﬁyiaadwﬁl\ﬁn deb of the Legislature

of “ab.maywagpmsyad remvuary 283 Egﬁis the samse

be £

'in;mccewaanca”vlﬂhwggia ket, and %o be puid cver
in ha mermer rewuire bF lawe!

@y

iglabture of Alabams, apprcv@d February 28, 1801,
besn collecting the twe mill tax and paying the
sama over Lo the Superintendent of Education of
Beldwin County, Alsbama. :

¥I will apprecigte 1%, very much, if you will, st
your earliest convenience, let me have sn  flclsal
opinion on the following guestions:

®l. Is the two mill school tax collected by me,
as Tex Colliector, part of the collections for the
general fund of the State andfor County?

q&ves in acc@rduna@ w3 zhe Aet of the Leg= =~



2, Iz %hs levy made Wy the County Commission
Seidwin Gountgg Alabama, authorlized by Ths
Ach of the mhgislasv“c of Alisbsnma, epproved PFebe
raary 28, 18201, a part of the levyy of the Couns
or general purposss?

b
i

S Whab mmi ssion i3 the Tax folilector aznd The
Tax Assassor T Beldwin County, Alsbems, entitled
to als g co7lecto@ on the two mill tex levied
o the- County Comwission -of Baldwin County, Alabama,
‘a3 author aze& by the ﬁa% of the Legisl@twma ol

NQ, 2mE appﬁcve@ February 28 1801, which aceorde

ing to the prOV‘SL“ﬂ§ ol said act, i3 used szxclus-

ivgly for public school purposes, 1n cordancs
with sald aet amd is paid over im tho manner Ioe
guirsed Ly lex?®

LS

-
k
se

In an opinion rendered uader date of Decembsr 3, 1253,
to Hon. B, 7. 3ingleton, Chisf Bxsminer of Agcouwnis (Querterliy
Beport Vol. AVIL, page 34T}, 1t was held thed the two=mill tax
levied by Bseldwin County for schivel purpeses under Locel dets,

1900=01, pege 1448, was to be considored within the fivee-mill Sax
levied for gensral gcounty PUrposes; and, of comseguence, carmissions
earned Ttherscn shonld e computed o @ sliding scale basls, ¥Fhile
reference iz made in the opinionm %o act Foo 3285, H. 381, &pprove&
fugnal 2L, 193% {(Genersl Acts, 193%, page 468}, and sct FNo. 328

¥, 522, approved fugust 5L, 1939 [CGonersl dcie, Lucgg DagE &6?3 which
sets amendsd Ssotions LEL and 22, re upoctl?emJ» of Bl ﬁ9ab Rovenues
Laws, it does not eppear that the Mll effect ol %h@a@ amendatbory
acss was given considersition. iacor""n51y9 for The reassons hersine
after get forth, the opinion mus:t e overruled Insclfar as it come
ciudes Thza{ under thoe 1039 Lcts, suprz, the ¢ mmiaﬁion% of the tax
caRgessor-and tax-coddector on- Sha-Lfwo=milild-levy for scacol purposes -
are o be compubed on the ®siiding scale™ basls.

in your letter of 1
tinent provisiome of Act EBo., 32
of the acts I fimd that there w
following provisiont

ngulry you -have set forth the per=
&iﬁ Ac Ho. 328, Aupra . Iin each
5 inserted; by way of amendment, ithe

"ihe commission hereim provided I /qum:@

caloulated on all collesciticns fqr7bmc gewe%a‘\\\
- 1

fund of ths state =nd camn“yo” \\\\ #}_Wk_/i/




Honm. M. £, Wilidns,
Pag@ 8a .

@
a

The "cemmisslon®™ to whish veference ‘s nads is the ——
ioulated om the "sliding scale”™ basis. I mudt follow,
th@?efo“@3 Shat the allowance of 2% on colleciions of Tspecial ta“qgf¢
gpplies with respect Lo collecbions of all obher Saxes than—bthose Top
the general fund of %he state end county. Any other linms of ressone
tog would ilmpel the somclusion thas the Legleslaturs intended the

tar assgsscr and tax collector io rerform 3@“?&09 with respeect o
tnls tax without ¢ avpansatiaqo Ho tvasls for such s result 1= to be
found In the stetuses,

- commission o

iL‘PC‘:{"

S 'It'is"appar@nﬁ5lth@r@foma' tnat ﬁh@ Luglqlaturﬁﬂ bv i
mending Secticons 22 and 181 of the %05 Revenue Law, hes specifie
cally defined the taxes, mpon whiech the tax collecter and taxn
-asmpessoer shall be sntitled to twn y& cent comm;SQ*onq as bsing all
taxes clther tham these colleeted for the general fund of the ﬁbuﬂ@
oF county. Act Noo 323,and Aot He. 326 appear inm the Cods of 1840,
ez §8121 and 30 of Tit. 5L, respeciively.

Sincs, to determine whether ths tex soilector snd tax
asdessor ars entlstled %o commissions onm s gliding scale o7 wpon &
fiat two per cant basiz 1% is recessary to determine whather such
tazes ars gollescted for the genersl fund of the state and county,
1t becomes mecezsary to consider Lra character and dispozition of
vhe speeisl school tex leavied DY your county. > “““\\\

The requirement thet Beldwinm Coun iy lety &_speclal
school tax is fowmd in fet No. €09, H. 1167, = p¢0 n“éﬁy £8,

1201 (Gemeral & Local Acts 120001, page 1448). The peruima&a PrO=

visions of this aet are guoted in your Lettep of inguiry, snd will

not again bs 28t oub. Suffize it oo eay thet 1% is provided by :

Section 3 of the act thatb "it 2nsll Be The 4wty of the tax collectop

of sald counby tc pay over Lo the oo ;quv supsrintendent of education,

23 -herein- p“@videda.M¢1 School momics wollested bY him % % % om £he
Tirst day of each momth & # %"

in Section 5 it is prcvi
of education "shall ksezp the 2pPor:

vided that the supsrintendent
o
o

county schocl money separats from bh

ded
ciment and disbursement of the
¢ state school funds.®

Act Ho. 608, supra, was considersd in the opinion im
Volo AEIIp Fegs S47, it Thers being held thet the zet was cone
sbitutional, walid aqd now In operabicon.

It is my onﬁnkﬂn that the taxes regquired to be leviad
Ly Act No, 809, supra, will noet, w“aﬁ colilocted, go bo the ganeral
fund of the sitats or county. Thils conelusiorn seems obvious in visw
of the po@%*ﬁv direction of Act §og 0099 SuUprs, uua* such taxes
shall be paid %o the county superinteondent of edueat fon.




Hon., ¥, B. Wilkins,
Page 6o

3ince the collesctions will not be for the general
fund of the state or counbty, the tex assessor and bax collector
should recsive a flat two per cent commission thereon, rather
then a commission calculated by the "sliding scale” provided for
in Aet Moo 3285 and sct Noo 323, supra.

Yours very truly,

Thes. 8. Lawson, .
Attorney General.,

WHL W3
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Law repuires assessments {o be
-~ mpde each year.
January 1st. 10 per cent penal-
ty accrues third Monday in

January.

Enclose Postage For Reply

EXHIBIT " E"

Cetober 1st,

section, township, vange num-
bers. For town or city proper:y
give name of sub-division and
jot and block numbers,

: A : o %
E. S. TUNSTALL, Tax Assessor {/ f “Call On Me™
Dial 2671
| B‘S?LA |

February 7,1945

Hor, M. He Wilkins

Tax Collector

Baldwin Countiy
Bay Minette, Alabema

Deer ¥Mr. Wilkins:-

You have, for the past several years, been
collecting the Special School Tax as provided
by the Local Act of the Legislature of 1801 and
the Annusl Special ILevy of the County Commission,
and peying over tc me the commission of twe per-
cent as provided by the 1901 Act.

You have, for the current year, held out
the commissior in favor of the opinion of the
Attorney Genersl, released as of September 20,1944.
T em of the conclusion that the Special School Tax
is a Speciel Tax and that I em entitled to iwo

percent straight commission.

T will appreciate it end this is my Jemend ... ... .
upen you to pay over to me the amount now held
by you, and deing two percent of the amount
collected@ by you under the Iocal Act of 1801 and
the levy as made by the County Commissiorn.

E. S, Tanstall,
EST:b Tax Assessor.

In asking for information give



MEMORANDUM BRIEF
DEFINING "SFECIAL TAXES"

. ‘FNo ‘country in this State shall e authorized to levy
. @ larger rate of taxation, in eny one year, on the value of
‘the taxable properiy therein, tharn one-half of one per centum; % % #"

' Art. Xi, Sec. 5,Const.

1875.

“Ho couniy'in'this State shalllhs authorized to levy a

Section 215, Consﬁa 1901,

?.eoSection 6, The said Commission shall have the duty, power,
jurisdiction, authority and privileges... to levy & general tax,
“for general, and a spscial tax, for special ceunty puTposes, accord-
- ing to the pravisions of the laws of Alabamas cee”
- Tocal Acts 1931 at p.103.

‘"Section 1. Be it emmcted by the General Assembly of Alabama,
That the court of county commissioners of Baldwin County be, and
it is hereby dirscted and reguired toc levy and have collected for
the year 1801 a speciel schocl tax of ome<half of 2 mill, and teo
increase such tax one~-half of & mill each year thereafter until L
such special tax reachss itwo mills per annum, and when said special o
tax reaches two mills per annmum, t0 1lsvy & sSpecial schdol tax of two
mills per amum each year thereafier; provided, that such special
tax when added to the assessment for other county purposes shall
not execeed the constitutional limit for county taxation; said
special tax shall be used only for the support and maintenance of
“public schools in said county as hereinafter provided. }
Section 2, (Buty of State Superintendent)
~-Seetion & Be-it-further enacted, that 48 shall be. the duty of the . _

tax collector of said county to pay over to the county
superintendent of education as herein provided, 21l school
moneys collecied by him and on hand for public schools on
the first day of Novnmber, 1901, and on the first day of

each month thereaftery uatil the same shall have been i

_ paid in, showing with each payment, what amoundt is collecte

R ed from whits and whalt amouni from colored tax payers.
Section 4. {School Districts}

Section 5. (County Superintendent and Board:; duties)
Section 6. {Duties of Board)

Section 7. {Compensation of Superintendent})

Section S. {0f members of Boaprd)

Section 9. (Repeal and Proviso)eso"

Local Acts 1900-01 p.1446,

' ®ER IT FURTHER HESOLVED That there is hereby levied =z tax of
two(2) mills on each deller of taxable property or othsr subjeets




of taxation in Baldwin County, Aladama, as the seme is assgssed

for tazes by proper officers for the year commencing October 1,1938
and ending September 30,1839, as authorized by an Aci of the
Iegislature of Alabama approved February 28,1901, the same to be
used exclusively for pullic school purposes in accordsnce with

- s8id sct, and to be paid over in the manner required by law,”

Tax Ievy Baldwin County Commission.

. "The elevenih ariicle of the constitution is devoted to the

- subject of taxatien, and as was observed by Somerville, J., in
Here V. EKennerly, 83 Ala, 608-611, & South, 683, its several '
provisions "are not grants of power to levy taxes, but limitetions :
upon that texing power, which has alwaye been inkierent in the state ,
and vested in the legislative branch of the state government,
which is the depositary of all authority on the subject.®™ And in

...8xposition of the erticle it was observed:s PTt fully recognizes

three classes of texes on property, and three distinct systems of
texations (1) State taxes, levied for state purposes, and commenw
surate wilh the entire limits of the state; (2} county texes, levied
on property, and subjeclts of taxaiion in the county, for county
purposes; ané §3) municipal texes authorized by law to be levied

for municipal purposes.® The £ifth section of the article is devoted
to counly taxation, and the first clause prohibits the grant to =
county of zuthority "to levy a larger rete of taxsticn in any one
year, on the valus of the taxeble property therein, than ons«half of
one per centum.® The prohitition by its terms, is a limitatior or
restreint of leglislative power, and not of power residing in the
county. Counties are inveluniary politicel or civil divisions of -
the state, created by statutg,tc aid in the administration of govern-
ment. Whaltever of power they may possess, or whatever of dutly may
develcpe upon them, originates in and is derived from legislation,
They have no inherent power of tazstion, nor are they by the consti-
tution invested with such powere ALl the comstitution contemplates
iz the legislative delegaticn of such power; and the statutes have .
delegated the power to the court of county commissioners the agency
Ly which all the powers of the county are exzercised. Code 1896,
Sections 958, 5985. A fallacy of the argument of coumnsel, fatal to
it, lies in the supposition that the comstitutiom grantz to 2

. county power of taxetion, and that the power of taxzation which
legislation may delegate to them is in eny proper sense 2 constitue
tional powsr. It is power derived from legislstion, and may be
withheld or changed or modified et legislative discretion, no

element of coniract with third persons intervening, compelling &

levy and appropriation of taxes. BEdwards V, Williamson, 70 Ale.145."

Stste ve Street, 117 Ala, 203,
23 So. 807 »

~_ "State tsxes are not levied under the law, btut by the laWeeso
Only county taxes are lovied under the law.®
: Calhoun Coo Ve Wo0dstockseo(0o
82 Ala. 157
2 S0. 132.




- "GENERAL AND SPECIAL TAXSS, Taxes, with respect to the

. ‘purposes for which they are levied, are also designaeted as
fgeneral,® that is, taxes which are imposed throughout the

‘state or some civil division thereof, for the purpose of

‘raising revenue for the support of the government and for :
general purposes, and which are levied on the grpund of general
public benefits, or az "spscial,™ that is, taxes which are

levied for =2 zpeciel or lceczl purpose for the benefit of & part
only of the body politice, and whick rest upon the suppesition
that a portion of the public is specially enefitted in the
increase of valuve to the persons agalnsi whom the tax is levied ®

61 Co Jo De 75

mmrrr Ve s st s compensation, g specifﬁeﬁ AInTsecticn 401 of ths
_COda, is for these services. It .is in'the form of a. psrcentags,

. or rete of commission, on the amount of taxes received by the .
o tax collector for the state, and alsc the like rate of commission -

"upor the amount of the county tazes." 1bs ce 401ls We ave of
opirion that this means the amount of Fenerel taxes, or such .
as are levied and cellected for the ordinary current expenses
of the countye. It can not Dbe cons%rued to include special taxes,
or sudh as are levied for apecific or particulay purposese.o=“

East et 2l.vs, Eicholberger.
: 69 Al&. 187.

: “GERER&L._. . ,CQmprehending the mhole, or directed to the
whole; as distinguished from anything applying to or designed
fcr a p@rtion onlye o o of

- Blaek's Law Dictionary, p. 533md o

o “SPECIALo Belating to or designating a species, kind, or
 Sort; designed for z particular purpose; confined ta a particular
purpose, object, .perscn, or classe The opposite of genewai °

Black's L%w Bictionaryype 1109,

As before. indicate&, the - court. of comnby. comnissioners SR

exercised the authority conferred by secﬁion 215 of the conatituo '
tion to levy a special tax of one~fourth of one per ceptum, to
raise a special road and bridge fund, which that dody undertook
to pledge to the payment of such annmally maturing lesal obligations
of the county, assumed under the contracts herelofore mentioned,
and issued interest-bezaring warrants which were received by the

- contractors in peyment for the work severally done Dy them under
their respective contracts with the countye. The pledge of the
furds .ammually produced by the special tax levied for the partieular
purpese of afferding 2 fund to meet the ammually meturing oblie
gations imposed by these contracts of ihe county were valid and
binding when made {Board of Rgvenue vs. Farson, 197 Ala., 375, 379,
72 South, 613, 615, Le Re A, 1918B, 8813 ILittlejohn vs. Littlejohn
supsalj, te the extent that such contracts, in order of their making,
did not exeeed the debt 1limit fizmed im section 224 of the COnsti—
tution, as that section of the crganic law has been iﬁ%e %
in Hagen vs. Comirs, 160 Ala, 544 49 South, 417, 37 L {KoSo)
1027, and Gunter vs. Hackworth, 182 Ala. 205, 62 South 101, among

others.




First National Eank of Abbeville
" vs; Terry, Briggs & Co. 83 So6e. p.172.

in cdﬁétrﬂing 2 similar tax, our Supreme Court through
Judge Tyson, says in the last peragraph of the decision as
FPollowss

B o o The aet authorizing the levy of the speciasl tex
for school purposes is eonstitutionsl, ... Southern Railway
Gamp&n'y VSe Ste Cl@-i!‘ Co. 2% Sgo 2300@ )

Al8s Go So Re COeseVSe Hoeﬁ,
. Tax Collector, 27 Spe 1%9.
: 124 Ala, 253.

e Tor-otheT Wordsy in-classifying such 8 tex, the Suprems
'_Gonrt has desigrated the same as & speelal tax.

L The legislative act itself, that is, Loeel Act 1900«01,

. page 1446, defines the tax twice a2s & "special school tax", and
~twice as a "gpeeiel tax"e.. This designation, if not conclusive,
48 at kesst higly persuasive.

Section 22 and 18l of Act Ng. 326€,(Gemeral Acts, 1939)
approved August 31,1936, and Act No. 325(General Acts, 1939)
approved August 31 1939, £ix the commissions of the Tax Assessor

- and Tax Collector, respectively, as follows:

FIRST: The "sliding scale®, 3 portion of which readsaccas
The ccmmissicn hérein provided for iz to be cazleulated orm all
collections for the gereral fund of the State and Countyeoo".

SECOND: ®...two per eent on all collectioms mede by the
tax ¢ollector »f special taxes, whether such taxes be levied
~ for the State or Countvesse®

e ‘THIRD: "... two per cenmt on all special County or district
o taxes levied for en:ho»c:»'e PUPPOBEScece

- _' The apera ‘tionm of the "sliding scale" as to’ steh commissions S
" 18 therefore restricte& to "collections for the general fun& of L
“eﬁ@the State and County . - . S

- ' By Section 1 of Act Ko. 609, H; 1167, approve& Fabruary 28 1901
:':{Aﬂts 1900-1901, page 1446) the levy is directed and reguired te
. Be made and collected as Ma special school tax?, to ",,, be used
_ oitly for the support and maintensnce of public échools in seid
-Q'countyo,.“ and Section 3 of said Act requires ".., that 1% shall
‘be the duty of the tex eollector of ssid. county to pay over to the
county sup“rinten&ent of education... all schools moneys colleclted
o ‘himee.e® We therefore submit that the colleection of this twe
'-_;mill tax 1s not 8 collection for the gemeral fund either of the
State or of the County, but that =aid tex is " & special county tax
- levied for school purposes”, and that the T,x Collector and Tax
Assessor of this County are entitled to receive as commission a
“flat. two per cenz on the collection therof.




In closing, atiention 1s again called to the Iegislative
delegation of power of taxation to the Baldwin County
Cormission, nsmely: "... to levy general taxes for generzl,
and special taxes for special county purposes..." (Local Acts
Alabame 1931 at page 103}«

' Respectfully yours,

. “Ea“ .143“-"”- Syd by o

.. HES/ner

TR TP




Mo He Wilkins, individually .. , IN THE CIRCUIT COURT OF

Complainant, )
BALDWIN COUNTY, ALABAMA,
s IN EQUITY.
....B.ﬁnld.‘.‘?in...CQunt.y...Boapd_,ogmgduc&tian NO oo,
et als. Respondent.

DEMAND FOR ORAL EXAMINATION.

'COMES the Complainant, by attorney, and represents to the Court as follows:

1. That the following named witnesses reside within one hundred miles ~from

2. That said complainant requires an oral examination of said witnesses before a com-

missioner appointed by the Register of this Court.

Selicitor for Complainant.
NOTE:
Complainant suggests the name of..Blgine Robinsen . . . . ,

as a suitable and competent person to act as commissioner upon the examination of said witnesses.

Solicitor for Complaimant.




BT-6-10-380

DEMAND FOR ORAL EXAMINATION.

............ Ma H. Nilkine,..indi. viciu&lly
and as Tax 1
Collector of Baldﬂ%a%%gmy, Alabama.

Vs.

......... Baldwin. County. Board.of. ...,
Fducation,st als. Respondent,

;

IN THE CIRCUIT COURT O BALDVViN
COUNTY, ALABAMA—IN EQUITY.

Register.

@.mummp_;s}




8581. NOTE OF TESTIMONY Monre Printing Ca.

fﬁg;ﬁg_ﬁilkin§4mindixidﬁally_and,a
THE STATE OF ALABAMA,

?EE§;QgﬂhuﬁuuziﬁLjhjﬁmin_ﬁcuntgg_ BALDWIN COUNTY
Alsbeme, Complainapt 0000
VS, ' _
IN EQUITY

._E&iﬁﬂin County Board of Education:
- CIRCUIT COURT OF BALDWIN COUNTY
et als ' [

: ] This cause is submitted in behalf of Complainant upon the original Bill of Complaint,
S Deeree pro confesso on personal Service against _
. ‘Beldwin County Board Of Educetion and So. M, Tharp, s Superintenﬁent

" OW e e So Tunsatall
as Tex Assessor of Baldwir Couﬂty, Alabam&, gnd COrel Deposition

_.Owlkj-ns compiainant

and in behalf of Deferdant upon None

S:,M — .
:;:(,i,ua ﬁm Crmfaﬂ : Es- 4«W Register.




No.

The State of Alabéma,

BALDWIN COUNTY

IN EQUITY

CIRCUIT COURT OF BALDWIN COUNTY

M H 114

.—-l_l.y-_

and aa Tax gellector of

Alabams

County
Y VS.

ty Boacd of

NOTE OF TESTIMONY

Fited in Open Court this 24

day of mﬁVVﬂ//f. 19427
A 5. itedy

Register.

Moore Printing Co.




M. H. WIIKINS, ete.

. peregraphs 4 = 5 end 8, and therefore neither admits nor denies the

COMPLAINANT I¥ TEE CIRCUIT COURT OF

¥s. BALDWIN COUNTY, ALABZMA

e IN-EQUITY oo

RESPONDENTS

| ind now comes the Respondent, E. S. Tunstell in his o
propef pérsonjénd for answer to the originel bill of complaint in
this cause and to each count thereof seys:

i.. He admits the allegetions contained in paragraph -~ 1
1nsofar as it applles to this Respondent.

2. He admits the allegations comtained in paragraphs

3. He kmows nothing as to the allegetions contained in

sSene,

ind this Respondent for further answer to the bill of

complaint says; that the school tax levied by the County Commission

of Baldwin County, Alsbame, as alleged in the bill of complaint, is
a gpecial tax and that he as the Tax Assessor of Baldwin County,

Aizbama, is emtitled to the commissions thereon as provided by the

- Loeal Act of Alsbema, 1900-C1, page 1446, =nd that the commission held

by the compleint as provided by said Act belonging to the Tax Assessor

- of Baldwin County, Alebama, should be paid over to him immediately.

A
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VMo . Ho Wilkinse, individually and
es Tax Collecior of Baldwin
.County, Alabams,

Complainant, IN THE CIRCUIT COURT OF

VS, BALDWIN COUNTY, ALABAMA

. st

. Beldwin County Board of Education;) IN EQUITY
' of Education of Beldwin Gounty,)
Alabame, end E. §, Tunstali, as) .
. Tex Assessor of Baldwin County,)
Alabama, )
Respondents.

'DECREE

.. This cause coming on to be heard on the Original Bill of
Complainil, Decree Pro Confessc on Personal Service against
Daléwin County Board of Education and S, M. Thapp as Supers
intendent of Education of Baldwin Couniy, Alabama, answer

of Eo S» Tunstall as Tax Assessor of Baldwin County, Alebama,
and testimony as nocted by the Reglster, the Court is of the
opinion that the Complainant is entitled to relief, where~-

upon,

 IT IS ORDERED, ADJUDGED, DECREED AND DECIARED by the Court
—that the two-mill tax levied by the Cowmiy Commission of

Baldwin County, Alelame, on February 1,1944 and the two-mill
tax levied Dy seid Commission on February 6,1945, and assessed
by Ea S, Tunstall as Tax Assessor of Beldwin County, Alabema,
and collected and fte be collected by Mo Ho Wilkins as Tax
Collector of Baldwin County, Alabama, ere, and are hereby
declared to be, special county taxes levied, assgessed and
collecliad exclusively for school purposes,

IT I8 FURTHER ORDERED, ADJUDGED, DECREEED AND DRCLARED by
the court thet ihe respondent, E, S, Tunstall as Tax Assessor
of Baldwin County, Aladame, heve and recover of M. He. Wilkins
28 Tax Collector of Baldwin County, Alabema, two percent
commissions on the said speecial county school taxes and that
the complainant, the s23d M. He Wilkins, have and reiain for
his own account two percent commissions on the sei d speecizl
county school taxzes.

IT IS PURTHRR ORDERED, ADJUDGED AND DECREED by the Court
that complainant, the said M. He Wilkins, pay the costs of
this cause, for which let execution issus.

e DO Nt hi-8 - L he 7 Air-dey of March, 1945, N

£
Judge o




LT

i, Hp, Wilkineé, individuall :
snd as Tax Collector of
Baldwin County, Alabama

Comp lainant

Baldwin County Board of

Fducation, et als.

Defendant



. C@H‘W‘W Printed By Baldwin Times, Bay Minette, Ala.

M. H. Wilkips, irdividnally
' Complainant, £

In the Circuit Court.
Vs. . L e o T s
Mmmmgca-g _In Equity No.— .
‘tion, et als. = Respondent. B : _

DECREE PRO CONFESSO ON PERSONAL SERVICE.

In this cause, it appears to the Register, that service was had on the Respondent-Baidwin

County Bosrd of Education Anéd S. M. Thawm

‘Edueetion of Baldwin Ceunty. Alabsma

seidwin County, on the— 2980 4y of February

by the Sheriff of

194,

{3 o

'And it further appears to the Register, that the said - County Board of

Educetion ané S M. Therp as Surerintendent of Eduvestion of

Baldwin County, “labama.

., the Respondent—, having to the date hereof,

failed to plead, demur to or answer the Bill of Complaint filed in this cause, it is now, therefore,

“He Be Smithy =~ — —— Solicitors

‘on motion of

for Complainant, ordered, and decreed by the Register that the Bill of Complaint in this cause be,

and it hereby is, in all things taken as confessed against the said-3 1aws

~»f Bducasicn and S.u.Tharp, as Sugerintendsnt of FEducation of Bzldwin

County, Alszvanma

This228% _ gay of March 1945

WS 4l etz

Register.




|
|
i No. '

] . CIRCUIT COURT OF *
SR . BALDWIN COUNTY,

T ALABAMA, ;
IN EQUITY

Y0 M. H. Wilkins, individually
| .

47 and as Tax Colleoctor of Baldwin |
} County, Alabama Complainant, i

Vs.

Boldwin County Boasrd of

P ' _Educabtion , et uls, ,
4 : , Respondent. i

o 3}
o B DECREE PRO CONFESSO ON .‘
> PERSONAL SERVICE.
:

194427,

RS- LO/M

' Register.

Baldwin Times Print




_Sth day of rebruary, 1545, adopted an

STATE OF ALABAMA, ) - -
BALDWIN COUNTY. ) TN THE CIRCUIT COURT. IN EQUITY.

TO ANY SEERIFF OF THE STATE OF ALABANA:

You zre hersby com-
manded o summon Bzldwin County Beard of Educaticn; S. K. Tharp,
as Superintendent cf_Education of Bpldwin County, Alabazma; and

o Ea B TurSaaﬂ-,ﬂﬂs Tax Assessor of Bzldwin County, Alsbanma; and
“egach of them, 10 be-and appear in this Court within thirty days.

after service hereof and there %0 answWer, plead or demur %0 a
Pill of complaind, hereto annexXed, filed in this Court against
ther by M. H, Wilkips, individuslly and zs Tax Collector of
Baldwin Gounuy, Alzbama. And vou are further commanded to nmake

eturn ¢f this writ with your endorsement therecn fo ocur said
Gourt in accordance with law,

FITNESS my hand shisd D 7 dey of Febguary, 1945

MM\

Register.

wr
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TO THE HONORABLE F, W, HARE, JUDGE OF SAID COURT:

Comes your orator, M. H. Wilkinsg, individually zand as Tex

Lnfedlector of Beléwin County, A?aoamﬂ,,ara orings this his pill w u;mwwm;
“of complaint against the Bzldwin County Board of ?auc@uzu“, and
cagainst S, M. Th&rp, as Superintendsnt of Educsaticon of Baldwin

County, Alabamz, and against E. €. Tunstall, as Tax Assessor of
Baldwin County, Alzsbama, and respectiully zlleges and rspresents

unte your Henor and the Court as follows:

i. Orator is over the age of twenty-cns yea;u, is 2 bona
flde resident of Baldwin Gounuy, Alabamz, and is duly uluallfieca,
and azcting, and is incumbent for the present derm of office, as
Tax Coliecter of sgaid County and State Baldwin County BG&TQ of
Bducation is a public corporation or boay created by ILoczl Act
of the Legislature of szid State and has its office in Bay Mi-
nette, Baldwin County, Alaoa@g. The szid S. ¥, Tharp is over the
age c¢f twenty-one years, ig a resident of Bzldwin Geunvy, Alaoama,'

and is duly qualified and acting as Super ntendent of maacauzon

of Baldwin County, Alabama. The said E. S. Tunsiall is over th
age of twenty-one years, is a resident of Bzldwin Couniy, Alacama,_
and is quly qualified and acting, and is incumbent for the present
term of office, as Tax Asgessor of Baldwin Ccunty, Alzbama.

2. -The County Commission of Baldwin County, Alabama, on the
4 passed into lzw 80 far as
this County is concerned a tax levy, = copy of which is hereto at-
tached, marked Exhibit "4", is hereby exgressly referred tc and
made a part herecf as if ﬁxprsssly here set out. The said Com-
mission on the lst day of February, 1944, zdopted and passed inbe
iaw s¢ far as this County is concerned a tax levy, a copy of which
is hereto attached, mariked Exhibit *3%, is hereby exrressly refer—
red ¢ and made & part hereosf as is exgressly hnr set out.

%. The szid levies were made under and pursuant to Local
Acts of Alsbama 19500-01 page 1446. The said County Commission was
created under Local Acts of Alabama. The respondent, Baldwin Coun-

%y Board of Educsation was slec created under Local Acts of Alzbata.

811 of seid laws and the szid levies are constitutional and valid
under the laws and Coastituticn of the Stzte ¢of 4slzbamz.




L, On, to-wit: - August 6th, 1941, crator rsceived from
the oifice of the Attorney Cpnera¢ of Algbamz Exkibit "g", a
copy of which is hersetc attached, hereby expressly referred fo
and made a part hereof as if here fully set ocut.

_ 5. On, to=-wit: September 27th, 1S4, crator recsived
from the office of the Attorney General of ﬁl@oama Exhibit "D7,
K cony of which is hersto amtacaaa, nereoy exprasoly referred
to and made = part herecf as if asze Tully set oul

6. The szid E. S. TunSQaii has wade demand on orator for
the payment t¢ him of the balance ¢f his commissions dus hinm
for assessments of properiy under EXhibit "BY, stating that hs
was and is due commissions for sald services at the rates of twe
per cent on the amcunt or axmfunts zssessed =nd coliscied under
seid levy instead of at the rate of one psr cent as orzaior, by
virtue of Exhibit "D¥, had rald t¢ said E. 8. Tunstall as such
Tax Assessor, The szid B. S. Tunstzall has also nmade demand ths
ozator pay him in futurs on both Exhibits "L" znd "B® for his
cormigsions on amounts colligctsd and zszsessed thersundsr at the
rate ¢of two per cent instezd of at the rete of cong per Céﬂu$ A
copy of the said demand is hereto ztitached and marked Exhit
"8 heredby expressly referrsd to and mads a D
fully here set oul Orﬂtcz alleges and sc sial
tor, is entitled ts retain zs and for orator's
cn the collsction of the said spscial tzx twoe per cent
zmount collected under and by virtue of said lzvizs ins
one per cent. Oratcr further alleges Shat the ass
'CO&l&CulCn of the ftaxes due Bv s2id 12%ies iz not & collse

or the gedéralifund of the state °r county bul is 2 gpsci
._tax levied, =zsssssed and celluct & for school purpeses and paid
Qver DY orater to said Balawi Coanﬁy Board ¢t BEducati
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7. Orator, the said E. S. Tunwuwl* and other respondents
are the only parties whe have, or could have, and claim, cr
could claim, sny intersst in this y?uC@@anga

8. Orator has re

ed in his official ac
of roney due or that mi 2 anyce %

al
nt be due o ng in 1

(}Q <t

9. Thersfore, or

2tor alleges that 1t is n
Gours deciare mﬂu ae?lne

Hy O

WEZREFORE, the premises considersd

E ..v
said Bzldwin Ccunty Bozrd of Eu&C aticn, the szid S, M. ”h:*p a8

Superintsndent of Education 391Qﬂ1n Sounty, Alabama, and the
said E. S, ”unsta¢l mS Tax ﬁa: saavmrffﬁali in Couxnty, Alaoama,
‘oe wade parities respondent to this his bill of ceomplaint znd tr

due process of law forthwith iszsue ;rem this Court for sservice

W

=
==

whe
[N

upan thew and eazch of them. And crator furthsr “f%?a that upon

he firnal hearing hereof your Hener and the Courd wil éadu“g
aecl&re and decree that the a&;& E. S, Tunstzall ws sacn Tax As~
gess0r is entitied to receive gm orator TWe per cent commis-
sicns of and for the assessment of taxes assessﬁd and that cra-
tor is entitled to retain for his own account iwe per cent com-
zissions cf and for taxes collected under and by virtue of the
special tax levies described in Ixhibits "4% and FB® herets at-

tached and that sa2id commissions continus so long as sald lsvies

are made and passed by the County Comuissicn of Bzléwin County,

Alsbams; and orator prays for such other, further znd 4ifferent

£2

i

ey -~

rglief, orders, yadgments anc decress zs he mey be entitled o
- i it - g

2
the premiszs con sidsred, ete.

Sclicitor for Crator.
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“ “BEIT FURTHER RESOLVED, that there is heredy lev— =
ied a2 tax of twe mills on each dellar's worth of taxable
oroperty or cther subjects of taxabion in Baldwin County,
Alabame, as the same is assessé& for taxes by preoper ¢ffic-

! ials for the year commencing Cctcber 1, 1S44 and ending
September 30, 1948, asc zuthorized by an Act of the Legislz~
ture of Alabama spproved February 29, 190I, the same to be
used sxclusively for public school purposss in accsrdance

~ with the said act and o e paid over in the manner pre-
scribed or reguired by law.

CEXEISIT "aU,




B S e I R R O R e b ey

BE IT FURTHEER RESOLUEB,;thaﬁ there is hereby ievied
:a tax of two mills on each dollar's worth of faxable prop-
‘2rty or other subjects of taxatiocn in Baldwin Gounty, Ala-
‘bamaz, as the same is assessed for taxes Oy proper officials
for the year commencing Oztober 1, 1543 an& ending Septem-
ber 30, 1S44, as authorized by an Act of the Legislature of
Slebama zpproved February 29, 1901, the same ¢ be used ex-
ciusively for public school purpcsgs in accordance with the

gsaid Act and to be pzid over in the ranner prescrived oI

crequired by iaW,
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July 28, 1941,

Forie Mo EHe Wilkins,
Tax Collector,
Baldwin County,

Bay Minette, Alabama,

Baldwin County=-Tax Asseséor and Tax Collector~Commissicnge

under authority of Act No. 609, H. 1167, approved February 28, 1g01
{General & Iocal Acts, 1900=C1, page 1446), is not 2 "coliection for -
" the general fund of the State and county,” and the commissions of

the tax assesser and tax collector are, therefore, not to be paid on a
sliding scale basis, but should be calculated on the two pver cent basis
provided by the General Acts of 1932, pages 466 and 467 (Code 1940 .

- Tit. 51, Sece 30 and 121)e '

Cpinion by Assistant Attormey Genersl Toeb.
Dear Sir:
Your request for an ofﬁicial opinion ig as‘followsz

"In 1801 the General Assembly of Alabame passed a2 law {Local &éts{
1900=C1, page 1446) as follows:

"Section 1. Be it enacted by the General Assembly of Alabems,
that the Court of County Commissioners of Baldwin County be, and :
it is bhereby directed and required to levy and have collected for the

“year 1901 a. speclal school-tax of one-~helf of a'mill, and %o inersase 7

such ore-half of a mill each year thereafter uniil such special tax
reaches two millz per annum, and when saié special tax reaches two
mills per annum, t¢ levy a specisl school tax of two miils per annum
each year thereafter; provideé, that such special tax when added %o
the asgsessment for other county purposes ghall not exceed the constis
“tutional limit for county taxation; said special tax shell be used
only for the support end meintenance of public schoolé& in said county
28 hereinafier provided.

"Section Se = = = -

"Section 3. Be it further enscted, that it shall be the duty of
the tax collector of said county to pay over to the county superine
Ltendent of education as herein provided, 211 scheol moneys collected
- by him and on hend for public schools on the first day of November,
1901, and on the first day of each month thereafter, until the same
shall have beern paid in, showing with esch payment what amount is
collected from white and what amount Prom colored tax payers.”

"The Iegislature of the Staie of Alebeme, in 1939, pessed achts

. governing the Tax Collector and Tax Assessor?s commissions (193¢ Acts,
pages 466 and 467) providing: = - - In couniies whers collections,

not inecluding taxzes on real estate bid in by the State at tax sales,
and taxes which would be due on property except fort he provisions

of the presently applicable lew exempting homesteads from State tazes,
do not exceed $12,000,00, the rate of commission shall be 10% on the
Tirst $5,000.00, 5% on the next $4,000.00, and 47 on the remainder,
The Commission herein provided for is to be caleulated on 211 coll=
ections for the general fund of the Staie end Countve In counties
Where the collections, not including taxes on real estate bid in by
the State at tax sales and taxzes which wonld be due on property except
for the provisions of the present applicable law exempiing homesteads
from State tazes exceed £12,000.00, the commissions shall be as &bove

declered up to $12,000.,00, and 13% on the femainder up to $15,000.00,
and 1% on the remainder above $15,000.00."

"The seid Acts alsc provide: - = = He shall 2lso be entitled %o
receive 2% on 21l collections made by him on special taxes, whether

EXEIBIT "C® page 1




such specizl taxes be levied for the State or County, to be paid out
of such special taxes. The Tax Collector (and Tax Assessor) shall
receive 2% commissions on 211 Sepecizl County or District taxzes levied
for schoocl purposes,!t

"The County Commission of Baldwin County,; Alabams, has anrually,
for each year, made the following levy:s 'Be It Resolved, that there
is hereby levied by thisz County Commission for the year commencing
October 1, 1935 and ending September 28, 1940, s GENERAL TAX of three
.. {3} mills on each dollar worth of taxable property in Baeldwin County,
“Alsbems, and or-all other subjects of taxation in the said county as
‘assessed for revenue to the State as shown by Essessment Books for 1639:

WEE IT FURTHER RESOLVED, that there is hereby levied a tex of twe
miils on ezch follar worth of tazsble property, or other subjects of
tazation in Baldwin County, Alebama, as the same jis assessed for taxes
by proper officisls forthe year commencing October 1, 1939 and ending
September 30, 1940, as authorized by an Act of the legisliature of Alse
tama, approved February 28, 1831, the same tc be used exclusively for
public school purposes in accordance with saié Act, and to be paid over

- in the mamnmer required by lawd

"I have, in accordance witk the Act of the Iegislature of Alabams,
approved February 28, 1901, Dbeen coliecting the two mill tax and pay=
ing the same over to the Superintendent of Education of Baldwin County,
Alabama. T will appreciaie it, very much, if you will, at your earl=
iest converience, lel me have an official opinion on the following
guestions: :

"le Is the two mill school tax collected by me, asTTax Collector, .
‘part of the collections for the genersel fund of the State and/for County?

Mg, Is the levy made by the County Commission of Baldwin County,
Alabema, authorized by the Act of the Iegislature of Alabsma, approved
' February 28, 1801; & part of the levy of the County for general purposes?

"3, What commission is the Tax Collector and the Tax Assessor of & -
Baldwin County, Alabama, entitled to on moneys coliected on the two miil
tax levied by the County Commission of Beldwin County, Alebems, as :
authorized by the Act of the Iegislature of Alabama, approved February
28, 1901, which according to the provisions of said act, is used exclue
siwely for public school purposes, in accordance with said act and is
- paid over in the manner reguired by law?®

~ In an opiniom rendered under date of December 6, 1939, to Fone B.Pe
Singleton, Chief Exeminer of Accounts(Quarterly Report Vol. XVIL, page
347}, it was held that the twormill tax levied by Baldwin County for
school purposes under Locel Acts, 1S00=Cl, page 1446, was to be cone
- sidered within the five mill tex levied for general county purposes,
and, of conseguence, commissions earned therecn should be computed on
2 511ding scale basis. While reference is made in the opinlon te Aok 5
Fo. 525, He321, approved August 31, 1939 (General Lots, 1939, page 4868),
_and Act Noo 526, H, 522, agproved August 31, 1936 (Gensral Asts, 1s3s °
"page 467). which acts amended Sections 161 and 22, respectively, of the

1935 Revenue Lews, it does not appear that the full effect of tﬂese
ameéndatory acts was given consideration. Accordingly. for the reasons
hereinafter set forth, the opinion must be overruled fmsofar as it conem
ciludes that under the 1939 Acts, supra, the commissions of the tax
&ssessor and tax collector on the twoemill levy for school purposes
are to be computed on the "sliding scale® basise

In your letier of inguiry you have set forth the pertinent provisions
of Act NOe-st and Act Noe. 326, suprea. In each of the acts I fggd that
Llhere was inserted, by way of amendmenty the folleowing provision:

"The commission herein provided for is to be ecalculated
i on 2ll col-
lections fort he general fund of the state and countye"” ’

EXEIBIT "C®™ page 2




The "commission® to which reference is made is the commission
caleulated tn the %sliding scale" bvasis, It must follow, therefore,
that the allowance of 2% on collections of "special taxes® applies
with respect to collections of 2ll other tsxes than those for the
general fund of the state and couniy. Any other line of reasoning
would impel the coneclusion thed the legisleture intended the tax
assessor and tax eeolilector to perform services with respect to this
tex without compensation. No basis for such a result is to be found in
the statutese.

T 1448 apparent., therefore, that the Iegislature, by amending Secw

tions 22 and 161 of the 1935 Revenue Iaw, has specifically defindddths
texés upon which the tax coliector and tax assessor shall be entitled

o two per cent commission, as beimg all taxes cther than those collected

for the general fund of the sizte or county. Act. No. 325, and Act No.

‘326 appear in the Code of 1940, as Sece 191 and 30 of Tite 51, respectived
ly.

Sinece, to determine whether the tax collector and tex assessor are

"entitled to commissions om a2 sliding scele or upon a f£lat two per cent

basis it is necessary to determine whether such taxzes are collected for
the generzl fund of the stafte and county, it becomes necessary to cone
sider the character and disposition of the special school tax levied by

~your couniye.

The reguirement that Bsldwin Chunty levy & special school tax is
found in Act Noo 609, He 1187, approved February 28, 1801 (Genersl &
Locel Acts 1900«Cl, page 1446). The peritinent provisions of ikhis act
are quoted in vour letter of inquiry, and will not again be set out,

Suffics it to say that it is provided by Section 3 of the act that "it

shall be the duly of the tax collector of said county to pay over ito

 the county superintendent of education, as herein provided, all school |
“monies-collected by him +#%% on the first day of e ch monthaest e

In Section 5 it is provided that the superfintendent of education

' ®%shall keep the apportiocnment and disbursement of the county school

money separate from the staie school funds,”

. Act No. 609, suprs, was considered in the opinion in VWole. XVII,
vage 347, it there being held that the act was consiitutiopal, valid
and now in operatione.

It is my opinicn that the taxes required to be levied by Act Nos
609, supre, will not, when collected, go fo the general fumd of the
state or countye. This conclusion seems obvious in view of the specifie
direction of Act No. 609, supra, that such taxes shall be paid to the
county superintendent of education.

Since the collections will not be for the general fund of the state
or eounty, the tax assessor and tex collector should receive a flat two

per cent commission thereon, tather than & commission caleuldted by the
Mgliding scale" provided for ir Act No. 325 and Act Ne. 326, supra. .

. Yours wvery truly,

Thomas 8. Lawson,
~Attorney General.

EXHTBIT "0" page 3.
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September 20, 19440

Hone. Ben Po Singleton '
Chief Exeaminer of Public Accounts,
" CAPITOL

Code 1940,  Tit. 51, Sece 30, 191=
‘Tax Assessor’ts and Collectorés
#iies - Commissions. = Speeial Taxes created
" by Ieczl Aet -'GonStitution, 1901
Sec. 104{(15), 215 =~

Sé~called special taxes authorized
by loezl act Lo be lecied by counties
from the five mills permitied to be

"levied under the Comstitution, 1901,
Bece 215, are legislative appropriations
from the countiez? general fund, and
not speeial taxes withim Cole 1940,

. Tite 51, Sec. 30 and 191 on which tax
assessors? and collecters! commissions
are caleulated a2t the rate & itwo per
cente

Opinion of Attorney General, Quarterly
‘Reports, Vol. 24, pe. 102 overruledo

. Opinion by Assisiant Attorney Gemeral
Matthews.

Dear Sir%
| I have your 1etuer of August 98 reading as followss

- "Please refer to your Bpinions on pages 61
and 347 of Volume 17, page 102, Volume 24,
and your Opinion of August 1, 1944 addressed
to ¥r. M. Hs Lawrence, Fielﬁ Supervisor of
Lecounts in answer to Mr. Lawrence's request
Number 461,

"Pprom a reading of the above four opinions
Jou will gee that the one on page 102 of
Volume 24 reaches a different conclusion
from that reached in the other three., The

j_kgtter to Mr. Lewrence deslt with commissions

of the Tax Assessor and the Tax Collector in
Escambie County. As 2 matier of fact, Conecuh,
- Bsecambie, and Baldwin Counties each have
speecial laws dealing with the zllocation of
the General Tax Ievy of 5 mills authorized
by Sees 215 of the 1901 State Constitution.

"In the light of the fact that the Opinion
- in Volume 24, differs with the cther opinions,
- I should 1ike ycur specific consideration as
spr ) to whether or not the Volume 24 Opbnion now
) controls, insofar as your 0ffice is concerneé,
ir the light of ths two previous Opinions above
mantioned and your Opinicn under date of August
1, 1944 0"

The Opinion abowe referred to, in Quarterly Reports,
Attorney General, Vol. 24, p. 102, rendered July 28, 1941, ic
Fone Mo He Wilkins, Tax Collector of Baldwin County, in e¢ffect
discredited and cverruled the iwo copinions in Vole. 17, Dpefl
and 347, It was based upon the fact that there haé been insert=-
ed by way of amendment of the general law as to commissions of

tax assessors and collectors, with re?erence to "sgliding scale"
‘commissions a sentence reading as follows:




PThe commission herein provided for is, to
bz claculated on all collections for i he
general fund of the State and County.”

‘Prom this the deduction was made that as to all
other colleftions, including so~called "special tazes® created
by loecal law out of the five mills referred to in Section 215
of the Constitution, the flat two per cent comissicn would

applye

R  The general irend of decision in ihe Supreme Court would seem _
- to indieste that such-so-called Mspecial taxes® -ereated by-loeal. .. - -
act and teken and set aside in special funds out of the five~mill
limitation vnder the Constitution, are merely legislative appropriaw
tions, ortfallocztions™ out of the Tconstitutionzl limit of onewhalf
of one per cent authorized to be levied by the county for genersl
purposes.’ Commirs. Court v. City of Anniston, 176 Ala. 605, 58 S0.
2523 Board of Revenue Ve oLALE €X PEL GLLY of"'%?irmingham9 177 Als.
138, 5Z S0, 7073 S0 Hye (O. Ve SLe Clair COUBLY, 124 Ala, 481, 27 Soe
233 PFraccls Ve 30. RYo (0e, i24 Al2, D44, 27 S0. 22 -

. Thus, it would seem thal Tor many years, both legislatively and
judicially, it has been considered thatl the 5-mills ordinerily levied
end suthorized as & limit of county texmtion, except for the 2% mill
road, bridge and building speclel tam, and special county wide and
district school taxzes, is a levy for general purposes, although the

- legisliature may sulthorize or direct application of parts thereof to
"special® purposes and to the creation of M"special funds®.

L Only on this tkhecory may the validity of such texes De sustasined.

I the leglslature by local aclt should undertzke to direct assessment

and collection of such taxzes in a manner al variamse with general law,
..the attempt would be abortive under subdivision 15 of Section 104 of
cothe-Constitution which forbids local legisiation "regulziing eitheyr

the assessment or collection of taxes® except in ceses not maiterial

heres

: Witk reference tc said Subdivision 15 it has beer said thet it is
Maimeé& at local legislation tending to confuse the zuthorities in the
administration of the elaborate system of laws regulating the assess-
‘ment and cellection of taxfs." Sisk v. Cargile, 138 Ala, 164, 172,

In Bridges v. ¥cWilliams, 228 ALla. 135, 137, 152 So. 457, it was
- said: ) : -

"The dominating purposes of section 104 of
the Constituliion was to destroy the prsc-
tice of flegislative courtesy! in the enw=
actment of legislation on the subjects
enumerated therein; and to compel the en-
“2ctmen? of general laws covering these
subjects, providing a uwniform system applie
cable tot he state &s a whole, in respect

to thé agencies provided for the zssessment
and collection of taxes,."” o

If the legislature by local act may Gesignate as specisl tazes
various fractions or parts of the five mills permiited under Sectiorn
215 of the Constitution, there would seem to be no good reason why in
certaln counties it colld mnot so designete the entire five mills ord- :
Irarily levied for general purposes and in that case under the reasope
ing indulged incour opiniom in Vol. 24, pe 102 of the Quarterly Reporis,
the effect would be to create by local Act 2 scheme Ffor assessment and
collection in violation of the Constitutions

: Moreover, in my opinion, #n framing the legisliation 28 tc commissions-
payable to tax assessors and collectors (Code 1940, Tite 51 Seco 30, 191}
cand fixing a flat rete of twe per cent on "special tazes" and "speeial
county and district school tazes levied for school purposes," the lege
islature, aside from the school taxes, had in mind only the special
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road, Dridge and building tax permitted under action 215 of the :Conw
stitution. If it had intended the flat rate to apply to the type -

of so=called speclel taxes ereated by local act in the counties of -~
Conecth, Escambla and Baldwin, that situwation could have been easily
provided for and clarified by the use of & few apt words. . . . b

- I am of opinion, therefore, that the two opinioﬁﬂ-iﬁgvbiﬁﬁé-17 of;f
the Quarterly Reports to which you refer shoulé be followed in the :

matter of computing commisslons for tax assessors and coliectors, amd .

‘Yours very truly,

Willaim N. ¥McQueen
Acting Attorney Geperal

JEM:zfw
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Bm? Hinette, Als.
ebruary 7, 19&9

Fon. l H Wilklns, : N
Bal W;n c rty _
Bay Minette, Alabama

_'Dear'Mr; wzlkzns* )
Yeu have, for tae past sever 1 y@ars, beeﬁ coliectlzg
the Special School Tax as provided by the Local Act of - the
Legisiature of 1801 znd the Annual acla¢ Levy of the:
Goantf Comnigsion, and paying over to mé the commzsszan S
of twoe percenﬁ as pr%vzaed by the. 1001 Aok,

You nave, for the cu*renﬁ res r, hala out the ccmmlssmen
in faver of the opinion of the Attorney General, released -
as of September 23, 1SHL. I am of the cancluaian that the”
Specxal School Tax is a Special Tax and *Eat I -am ent*t¢ed
to wwe percunu straight omm1831on. B .

I will appreciate it and thls 1s ny demand upon you tc
pay over to me the amount now hsld by you, and being two
o vercent of the amount collected by veu under the Local Ack

cooef ?QO? a“é t = 1evy as.mzde by. the Sounty. Commission, -

Yours very truly,

E. S, Tunstzil,
TaX LSSessSoT.
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- County, Alabama,
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CIN THE CIRGULT COURT OF
BALDWIN COUNTY, ALABANA
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