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ELIE JACKSON, JR., & minor suing
by his father, and next friend,
ELIE JACKSON, SR.

Plaintiff,
VS,

ALTON SCHERMER; SCHERMER PECAN
COMPANY, a Corporation; ALFRED
JAMES, JOHN DOE, ABC, persoms,
firms or corporations, whose
true names are otherwise unknown
but will be added by amendment
when ascertained, jointly and
separately.

Defendants.,

IN THE CIRCUIT COURT
OF
BALDWIN COUNTY, ALABAMA

AT TAW

CASE NO

. _10.428

CERTIFICATE OF SERVICE OF WRITTEN JURY CHARGES

I, the undersigned Augustine Meaher, III, hereby certify

_ >
that in open Court on this

day of April, 1977, I did

deliver a copy of each of the attached jury charges toc the

attorneys representing all parties in this litigation.

/;
-

7

S e He
- G e ST
i gt A e L

-

~~ /AUGUSTINE MEAHER, IIL

A A
_’,/s/f./ ‘?
p=
o




r
‘ :
e &
e 4
: £
. Prwss? g

o

.
Fo

’;;’r;:: o R

Fr

——
et




N Clee 50 a_./zaﬂ SC)C-A

| As Lo L4 .f.r._r.u.c __ojg Soé J*c?_a_mal_.'.. o
| : ans

éﬂcs_f/'stocc ﬁ.L.Qi /r /(c/// "é‘l?—t /J‘d“’f--z-----.---

- (fer )mu_éo___ ag'cc/‘aé:é G.r__.-a:/_o wé H’Z;cf’é‘/:_(’“

...C.?f f)o‘é éz’ﬂ. JC’/ Lf\.aﬂcq}{y ‘flsc_/)_’ Cm/as{.h’“

Qj *1{.5—/ ‘9_”‘...5-("‘/5’\/./") & 7 /Qj.“xalbc/f k'}?/z}t\,

. éi’ﬁ / Yy oo cen f/’f'f! o c..f_ ¢ j c/_;_'_/rlz & /p_ju!_r (Pera 7[

iW.Q.J.’....._S‘c’z_..:.‘.{a/'.n_.eﬂt.'_ ) A.n\/ 7 c5.../_z'_3__c acC

’éZm‘fi | .0 Ca vrr Caﬂa}pgnf 'é% L ﬂjc/ptna(ﬂr-«- 1(9

7-—:':\3 77 ‘W/&/.QC 5, G—_STT%LJ‘T _O" 04)/_'_ em//a)z cg,

.Q,j__c.n‘{).j.‘.(fvc«‘;) .O’.fC,fJO-\.W/%ii—t fzjt/f__.

___(ECc:/HfZ/a( /‘c.a_.//?_c_at / e cc nzzcbq *((4 (‘ ééUC

’?_War /m/yeoaﬂ,aj/cw// '?.Zé ’é!ﬂ: /ﬂ/f;/a’é Pp 1—- {élu .

'\—'( fEJC'-\"! & -

/

fc'rfc'-- V»Fga“—a—i;éaztﬁ-——é@fﬂté p"f "{- {"’ el fé(

MGCQ.S"IQI/ GjUC. Cor 044{, ai /f gC’PC(.’ S o el '(‘/6



_ ﬁcj_//j c,d'cc..

Ry c/ a(. Jc_,ar_‘}\. _ /mf c/xo!/f\ fCr_;’Z.} eﬁ C?l?éé C“/

:E/azvi/ 'é‘é(,«. iZ, /-.m.,.—;«../.l( éc -T‘JZJ‘CZUC"T< o




Schermer No, 7

The Court charges the jury that the burden of proof is on
the Plaintiff in this case to reasonably satisfy your minds
from the evidence of the truth of the material allegations
of the Plaintiff's Complaint, and I charge you that unless
the Plaintiff has met this burden then you cannot return a
verdict in favor of the Plaintiff,




Schermer No. 8

The Court charges the jury that if you are reasomably
satisfied from the evidence in this case that Plaintiff's
injuries and damages were the proximate result of a mere
accident, then you cannot return 2 verdict in favor of the
Plaintiff,




Schermer No. ©

I charge you members of the jury that if you are reasonably
satisfied from the evidence in this case, that at the time
and place complained of Elie Jackson, Jr., was guilty of
negligence which was the sole proximate cause of his injuries
and damages, then you cannot return & verdict in favor of
the Plaintiff against the Defendants,




Schermer No, 10

I charge you members of the jury that if you are reasonably
satisfied from the evidence that at the time and place complained
of Elie Jackson, Jr., was guilty of negligence which proximately
contributed to his own injuries and damages, and that neither
Alton Schermer nor any agent, servant or emplovee of Alton
Schermer was guilty of any subsequent negligence, then you

cannot return a verdict in favor of Plaintiff against Alston
Schermer,




Schermer No. 11

I charge you members of the jury that if after considering
all of the evidence in this case the mind of any ome or more
of the jury is not reasonably satisfied from the evidence
that Plaintiff is entitled to recover, then you cannot return
a verdict in favor of Plaintiff,




Schermer No. 12

The Court charges the jury that if you are reasonably
satisfied from the evidence that Elie Jackson, Jr., knew

and appreciated the danger of falling and being run over

by a truck while attempting to climb onto a moving truck,

and if you are further reasonably satisfied from the evidence
that at the time and place of this accident, Elie Jackson, Jr.,
assumed the risk of injury due to falling and being run over
by a truck while attempting to climb onto a moving truck,

and if you are further reasonably satisfied from the evidence
that Elie Jackson, Jr., fell and was runm over by a truck while
attempting to climb onto a moving truck, then you cannolt return
a verdict in favor of Plaintiff.




Schermer No. 13-4

The Court charges the jury that if you are reasonably satisfied
from the evidence that Alfred James was an independent contractor
for the gathering of potatoes at the time and place of the accident
made the basis of this suit, and if you are further reasonably
satisfied that Joe Jordan was an employee of Alfred James at the
time of this accident, and if you are further reasonably satisfied
from the evidence that Alton Schermer had no reserved right of
control over the employees of Alfred James, then you cannot return
a verdict in favor of the Plaintiff against Alton Schermer.




Schermer No. 14

The Court charges the jury that Count 1 of Plaintiff's Complaint
avers that the driver of the truck invelved in this accident

was an employee of Alton Schermer, and the Couwrt further

charges the jury that the burden is on the Plaintiff to

prove this allegation. The Court charges the jury that if

you are reasonably satisfied from the evidence that the

driver of the truck involved in this accident was not an
employee of Alton Schermer then you cannot return a verdict

in favor of the Plaintiff against Alton Schermer under Count

1 of the Complaint.




Schermer No., 15

The Court charges the jury that unless you are reasonably
satisfied from the evidence that the driver of the truck
involved in this accident was an agent, servant or employee
of Alton Schermer, then you cannot return & verdict in favor
of Plaintiff against Alton Schermer.
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DEFENDANT ALFRED JAMES' CHARGE NO.

The Court charges you, Ladies and Gentlemen of the Jury,
that if the plaintiff, Eli Jackson, Jr., suffered the injuries
and damages complained of in this cause as a result of his own

negligence, then you must find for the defendant, Alfred James,

REFUSED L

GIVEN .

5 i




DEFENDANT ALFRED JAMES' CHARGE NO. 2=

The Court charges you, Ladies and Gentlemen of the Jury,
that if the plaintiff, Eli Jackson, Jr., suffered the injuries
complained of in this cause as a result of his own contributory

negligence, then you must find for the defendant Alfred James.

GIVEN ; REFUSED

/



DEFENDANT ALFRED JAMES' CHARGE NO. J;i“_
The Court charges you, Ladies and Gentlemen of the Jury,
that even if you believe Alfred James, OT those in his employment
were negligent, you cannot find for the plaintiff if his own

negligence contributed to his injuries and damages.

v

GIVEN ; REFUSED

A5

e e e o e T i .




DEFENDANT ALFRED JAMES' CHARGE NO. 4?
The Court charges you, Ladies and Gentlemen of the Jury,
that if negligence for which plaintiff is responsible is sole
proximate cause of plaintiff’s injury, there can be no recovery

because there is no actionable negligence on part of the defendant.

GIVEN : REFUSED L—

AR

Henderson vs. So. Ry Co.
191 So 234; 238 Ala 356

P



DEFENDANT ALFRED JAMES' CHARGE NO. —55
The Court charges you, Ladies and Gentlemen of the Jury,
that whenever it appears that the negligence of the plaintiff
was the proximate cause of his injury, negligence of the defendant

then ceases to be the proximate cause thereof.

GIVEN . REFUSED e

Ala. Steel & Wire Co. vs. Tallant
51 So 835, 165 Ala 521




DEFENDANT ATLFRED JAMES' CHARGE NO. uéé;_
The Court charges you, Ladies and Gentlemen of the Jury,
that one complaining of injury who has through want of ordinary
care or attention contributed #proximately to injury he complains
of is not entitled to recover.
L=

GIVEN : REFUSED

/
L & N Ry Co. vs. Richard //i5€%§%;' gz//

(14 So 24 564)




DEFENDANT ALFRED JAMES' CHARGE NO. ;?
The Court charges you, Ladies and Gentlemen of the Jury,
that one sustaining an injury from a known peril to which he

voluntarily continued to expose himself may not recover therefor.

GIVEN : REFUSED ZL///I/

| %/wmg
Republic Iron & Stell Co. wvs. Fuller, )ii:;a/" /
/

60 So 475
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7
DEFENDANT ALFRED JAMES' CHARGE NO. *S
The Court charges you, Ladies and Gentlemen of the Jury,

that contributory negligence is a defense to action for simple

negligence.

GIVEN : REFUSED

Shafer vs. Myers, 112 So 230
215 Ala 678
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Plaintiff's Requested Charge No.

The Court charges the jury that the following is the

law of the State of Alabama:

"OBSTRUCTION TO DRIVER'S VIEW.OR DRIVING MECHANISM
(a) No person shall drive a vehicle when it ' is so
loaded ... as to obstruct the view of the driver to
the front or sides of the vehicle, or as to inter-
fere with the driver's control over the driving

mechanism of the wvehicle.

Ala. Code, Title 36, § 58(30)(a), (1940) (Recomp. 1658).

-
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PLAINTIFF'S REQUESTED CHARGE NUMBER

The Court charges the Jury that an employer's right to
control, and not the actual exercise thereof, determines the
relationship of master and servant.

Accordingly, you should consider whether Alton Schermer
retained the right to control the work performed in his

fields.




PLAINTIFF'S REQUESTED CHARGE NUMBER

The Court charges the Jury that in considering whether
a person is an "employee"” or an "independent contractor" you
should consider whether the person for whom an individual is
working has control over the means and agencies by which the

work is done.




PLAINTIFF'S REQUESTED CHARGE NUMBER =~

The Court charges the Jury that in considering the
question of the existence of the relationship of an independent
contractor, it is the reserved right of control, rather than
its actual exercise, that furnishes the true test of whether
the relation between parties is that of an "independent

contractor” or of employer and "employee'.




PLAINTIFF'S REQUESTED CHARGE NUMBER

The Court charges the Jury that in determining whether
the relation between Alton Schermer and Alfred James was
that of independent contractor or of employer and employee
you may consider whether Alton Schermer had the right to
discharge any of the workers in the field, if he saw fit,
and whether the workers fully recognized Alton Schermer's
right to make suggestions and requests with regard to the

manner in which the work was to be performed.




PLAINTIFF'S REQUESTED CHARGE NUMBER
The essential test by which to determine whether the
relation between a workman and those for whom he is rendering
service is that of "employee" or of "independent contractor"
is dependent upon the extent of control or right of control

which the so-called employer is to exercise over his so-

called employee.




PLAINTIFF'S REQUESTED CHARGE NUMBER

The Court charges the Jury that the distinction between
a "servant" and an "independent contractor' may be determined
by whether the person for whom one is working has control
over the means and agency by which the work is done, or by
which the result is produced, and for one to be a ''servant”
the other party must retain the right to direct the manner
in which the work shall be done as well as the result to be

accomplished.




