LAW OFFICES OF

GAILLARD, GAILLARD & SMITH

712-7i8 ANNEX FIRST NATIONAL BANK BUILDING

MOBILE,ALABAMA
S.PALMER GAILLARD

5.PALMER GAILLARD,.JR, March 9 5 1960

WALTER F.GAILLARD
HARDY B.SMITH

Re: Edward B. Evans et al vs.
J. 0. S8ims, as Mayor of
the Town of Gulf Shores,
Alabama, et al.

Mrs. Alice J. Duck

Clerk of the Cirecuit Court
of Baldwin County

Bay Minette, Alabama

Dear Mrs. Duck:

I enclose an amendment to the Bill of Complaint in
the above styled cause, the effect of which is to strike
as parties complainant, Messrs. William W. Pearce and
J. H. Posey.

I have mailed copies of the enclosed motion to Messrs.
Pearce and Posey and a copy to Mr. J. B. Blackburn, one
of the Solicitors for Respondents.

Will you please file the original motion.

Very truly yours,

GAILLARD, GAILLARD & SMITH

Hardy B. ?ﬁith

HRBS/wh




EDWLRD B. EVANS, BT 4il., )
Complainants, )
VS. IN THE CIRCUIT COURT QF
A
)
BALDWIN COUNTY, ALABAMA
J. 0. SIS, as Mayor of the )
Town of Gulf Shores, Ala- IN BQUITY NO. LELL
bama, ET il., )
Respondents. )

DECREE SUSTAINING DEMURRER

This cause coming on toc be heard on this date, which is
the éate heretofore set for hearing this cause by the order made
in this cause on February 9, 1960, is submitted on respondents®
demurrer to the complainants? original »ill of complain®: upon
consideration of all of whiéh it is, therefore, ORDERED, ADJUDGED
AND DECREED by the Court as follows:

1. The respondencs? demﬁfre% to the complainants?
original bill of complaint shéll be and it is hereby sustained.
o 2. The complainants are allowed twenty (20) days from
this.déﬁe tomémend théir.said bill of complainf, if.ﬁhey shail
elect so to do.

ORDEREZD, ADJUDGED AND DECHEED on this the 15th da

<
O

February, 1960.

- : £
J;,M N VS

Judge

=k
P
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DECREE SUSTAINING DEMURRER

EDWARD B. LVANS, BT AL.,
- ys.
J. 0. SIMS, as Mayor of the Town

of Gulf Shores, Alabama, ET AL.,

Respondents,

IN THE CIRCULT COURT OF |
BALDWIN COUNTY, ALABAMA
IN BQUITY NO. L8hk

. C Oi’ﬂpla irlants.? ':‘.‘?': e




EDWARD B. EVANS, ET AL IN THE CIRCUIT COURT OF

Complainants BALDWIN COUNTY, ALABAMA

vs.

J. 0. SIMS, as Mayor of
the Town of Gulf Shores,
Alabama,ET AL~ -

N S Sl N N o o N M St M N N S N

Respondethits IN EQUITY NO. 4844

QRDER OF DISMISSAL

A written stipulation having been filed herein by
complainants and by respondents providing for the dis-
missal of the suit by complainants with prejudice, and
that‘the costs herein, including the entry of this order,
shall be taxed against the respondents; it is ORDERED,

ADJUDGED and DECREED by the Court that the bill of complaint

ig hereby dismissed with prejudice and that the respondents
18 _Qereby CLSmiISSEC Wilh PIE] =L IIE LESPUL SO

go hence without day.

It is further ORDERED, ADJUDGED and DECREED by the
Court that the costs of Court in this proceeding be taxed
against the respondents, The Town of Gulf Shores and J. C.
Sims as Mayor of the Town of Gulf Shores, Alabama, and D. L.
Hastings, P. L. Armstrong, William C. Crowell, W. Forest
Crotwell and Otto Kaemmerexr, as Members of the Council of

the Town of Gulf Shores, Alabama.

. : . -
Mede and entered into on this J  day of Vfﬁﬁ“’{ , 1960C.

4

| et [ ) TR
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Edward B. Evans, Et Als
Complainants

Vs: IN THE CIRCUIT COURT OF BALIWIN

Jo Oe Sims as Mayor of the

Town of Gulf Shores, Alsbama,
Et Als

COUNTY, ALABAMA

WV\..J\,/\.,J

IN EQUITY NO. L8LL

Respondents

Tl

Comes Barry H, Smith and withdraws as one of the Solicitors

for the Complainants in said cause,




. MeElroy, Ernest Romeo,
. William W. Pierce, R. M.
“Willis, J. H. Posey, R. E.

 ”VS:

- Otto Kaemmerer, as Members of
-the Council of the Town of

and J..A. Golemon,

J. O. Sims as Mayor of the
- Town of Gulf Shores, Alabama,

Edwazd B. Evans, 4, P.

Lee, Ollver E. Young, J. R.
Gibson, Angelo N. Miceli,

Complaintants IN THE CIRCUIT COURT OF BALDWIN

COUNTY, ALABAMA

IN EQUITY NO. é@gééé;

and D, L. Hastings, P. L.
Armstrong, William C. Crowell,
W. Forest Crotwell and

Gulf Shores, Alabama,
Respondents

)
(
)
(
)
(
)
(
)
(
)
(
)
(
)
(
)
(
)
(
)
(
)

. TO THE HONORABLE HUBERT M M. HALL, JUDGE OF SAID CIRCUIT COURT,
IN_EQUITY

Come now Edward B. Evans, A. P, McElxroy, Ernest Romeo,
William W. Pierce, R. M. Willis, J. H. Posey, R. E. Lee, Qliver
E. Young, J. R. Gibson, Angelo N. Miceli, and J. A. Golemon and

bring this their Bill of Compiaint-against J. O, Sims as Mayor

©f the Town of Guli Shores, Alabama, and against D. L. Hastings,

P. L. Armstrong, William C. Crowell, W. Forest Crotwell, and Otto
Kaemmerer, each as members of the Council of the Town of GQulf
Shqres, Alabama, and allege and show unto the Court as follows:
1. That the complainants herein are each over the age
of Twenty-One (21) years and are bonafide residents of the area
hereinafter described in this complaint, and each and every one
of them is an owner of real property in said area hereinafter
described. That the respondents are each and every ome over the
age of Twenty-@ne (21} years of age and are bonaxlde re81dents'

: - fnrhxﬁ'thp 11m1tq of -the Fo /A

"

Skores;—4ATabama, or within the area hereinafter described:
2. That on or prior to November 12, 1959, the legal
limits of the Town of Gulf Shores were defined and shown by

Exhibit A", attached hereto and made a part hereof, as ‘Area AT,
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Commencing with the issue dated October 1, 1959, in The Onlooker,
a2 newspaper published at Foley, Alabama, and thereafter each
consecutive week, ending ﬁith the issue dated October 22, 1959,
there was published a legal notice, a copy of which is attached
hereto and made a part hereof, and marked "Exhibit B”. The
said notice purports to set out in detail éhe Bill té be introduced
in the legislature of Alabama and described, by metes and bounds,
.the area which was proposed to be included in the extended limits
in the Town of Gulf Shores. All of this area is shown on "Exhibit
A" as "Area B" and “Area E'. No other notice of the propoéed in~
tfoducéion‘of-the Biil mentioned in said notice was published.
When the Act was finally passed, it omitted from the are; of the
extended limits of the Town of Gulf Shores that portion of the
original published description, which is shown on “Exhi%it AY as "Area
. 4 . )

3. The Act was passed as Act Number 492 Regular Session,

1859, the title to which is as follows: "An ACT to alter, re-
arrange, ané extend.the boﬁndaries énd cofporaté limits of the
Town of Gulf Shores in Baldwin County.” The said title clearly
indicates that the territory deécribed'would become a legal part
of the limits of the Town of Gulf Shores upon adoption of the Act.
But the said title is misleading and in conflict with the body of
ihe Act in that the territory to be included in the extended limits
of the Town of Gulf Shores was not automatically made a part of
the Town of Gulf Shores upon the adoption of the Act and the

éaid territory would not become a part of the Town of Gulf Shores
n.uﬁless approved by a majority of -the voters in an election to be
held in accordance with the body_éf the Act. The said Act,
iﬁstead of automatically extending the limits of the Town of

Gulf Shores merely provided for an election to getermine whether
or not the limits should be extended, and in so doing the said

Act is vague, umcertain and indefinite in that it provided,
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“The notice of the election shall be given by the Probate Judge

of Baldwin County, and the election shall be held, conducted and

results thereof canvassed in the manner prescribed by Article 2

of Chapter 5 of Title 37, Code of Alabams 1940, for giving notice of

and coﬁducting elections on the question of annexing territory to
cities of twenty-five thousand or more inhabitants insofar as such
provisions of said article may be appropriate.“

The complainants charge that the Act dces not set out any
method_or agency by which a determination might be made of which
provisions of the said Article 2 of Chapter 5, of Title 37, may be

appropriate. The Complainants charge that the said Act is uncon-

stitutional in that it violates the provisions of Article 4, Section

45 of the Comstitution of Alabama.
4. Complainants further charge that said Act is uncon-
stitutional in that it violates Section 106 of Article & of the

Constitution of Alabama, becguse thers was a material change in the

description of the territory to be included as set out in the pub-

lished notice and as fiﬁaily'enaéted'by_the legisiature. The
omission constituted that property shown om “Exhibit A" hereto at-!
tached as "Area EY, which was a vital and maéerial omiésion. The
said 3&reaiE” inciuded in the legai notice and excluded in the
finalrpassagé of the Act consists of approximately Seventy=Three
(73) acres of property directly facing the Gulf of Mexico and has
thereon Seventy-Three (73) buildings, FifEY"FlVe (55) of which are

valuable dwellings. The total acreage actually annexed and shown

' as “Area B™ on “Exhlblt A" is approximately One Thousand Thirteen

Hundrea and Forty-Eignt (‘348} acres in extent, of which approxi-
mately Four Hundred Slxty-One (461) acres are in a lagoon shown on
the map, leav1ng a total of Elght Hundred Eighty-Seven (887) acres
on which buildings could be erected. The omission of ”Area E¥ is
based on mo reason and in order to accomplish it, a 1iﬁe was érawn
down the middle of the paved highway parallel with the Coast .

of the Gulf of Mexico. The part omitted consisted of water

front property with riparian rights and is the most




i
valuable area per acre of that property included in the area pub~
 lished in the aforementioned notice.

The omission of *Area E¥ would place a much greater burden
on the remaining area_actéally aﬁnexed because the valuable pro-
perty comprising “Area E", which was omitted, cannot be made to share
the burden of the-expensé cf the municipality. There is no basis
whatsoever for not requiring the omitted area to share its part of the
burden of police protection, fire protection and other bemefits it
may'derive from the extension of the limits of the Town of Gulf
Shores.

Because of this material change in the description of the
property as final adopted in the Act the said Act is unconstitu-
tional as hereinabove alleged.

3. _Complainants show that an election was held to-wit:
December 18, 1959, and it is claimed by the respondents that a
ﬁajority of the qualified voters in YArea B* as shown on "Exhibit
AT voted im favor of including said érea wiﬁhin the Town iimits
oé“the_fown of Gulf Shores, Alabama. Complainants, upon information
and belief, allege and chargé that the said election was not duly
held according to law but that followiang the said electiomn the
respondents have undertaken to assume jurisdiction over the said
area as a part of the Town of Gulf Shores area for fhe purpose of
assessing license taxes, excise taxes and have otherwise assumed
jurisdiction over thae property.in the said area. Complainants
show that the respondents have absolutely no right nor jurisdiction
over the said area and that your complainants will be greatly damaged
if respondents are permitted to collect license taxes, excise taxes
and to¢otherwise exercise jurisdiction over said area.

PRAYER FOR PROCESS

WHEREFORE, the premises considered, your ccmplainants make
J. ©. Sims as Mayor of the Town of Gulf Shores, Alabama, and
D. L. Hastings, P. L. Armstrong, William C. Crowell, W. Forest

Crotwell and QOtto Kaemmerer, as Members of the Council of the
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Town of Gulf Shores, Alabama, parties respondent to this Bill
6f Complaint and complainants respectfully pray that due process
shall be issued to them and each of them in accordance with the
rules and practices of this Honorable Court, requiring them and
each of them to answer, plead or demur to this Bill of Complaint
within the time and in the manner required by law and the rules
of this Homorable Court.
PRAYER FOR RELIEF

. Your complainants furthér resééctfully pray that upon a
presentation of this Bill of Complaint the Court will grant a
temporary injunction enjoining each and every one of the re-
spondents from asserting or exercising any jurisdiction over the
area amnnexed, and as officers of the Town of Gulf Shores, over
the area purported to be included within the limits of the Town
of Gulf Shores by virtue of the Act hereinabove set out, and that
upon a nhearing of this cause a final decree shall be entered de-
claring the said Act umconstitutional and permanently enjoining
the respéndents-and each and every one of them from asserting and
exerciéing any jurisdiction és such officers of the Town of Gulf
Shores over the said area. Your complainants further pray for
such other further different and additional relief as may be just

.and proper, the premises considered.

fwﬁ- f"b"ﬂ"—"“:—

Edward B. Evans
' STATE OF ALABAMA )

(
COUNTY OF BALDWIN )

" Before me, the undersigned, & Notary Public, in and for the State

6f Alabama at large, personally appeared Edward B. Evans, one of
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the complainants in the foregoing Bill of Complaint, wno is known
- to me and who being by first duly Sworn, deposes and says that he
has read the foregoing Bill of Complaint and that the allegations

therein contained are true and correct.

et o

Edward B. Evans

'éﬁbéétiﬁed and sworn to
before me this the 2 o
day of%.&uuw 1948

%J%ﬂ

//Notary Pyblic Cﬁ&qgf

HARRY H. SMITH and
GAILLARD, GAILLARD & SMITH
Solicitors for the Complainants

r%Z:éi:;¢ij xfff;7fgz;o¢£2fi

rdy B. Smith

The foregamng Petltlon for a temporary injunction, pending

‘a final Hearlng of this cause, having been presented tc me for fiat
and the Court. belnc of. the opinien that no substantisl injury is

likely to result .to complainants from delay, it is ORDERED, ADJUDGED
and DECREED by the Court that the a@pllcatlon for a temporary in-
junction be and the same is hereby set down for a hearing on the
Z day of February, 196@ atnqaahﬂgf@%«aaa.,4%7;@ww&3 /.

S A X SR

it is further ORDERED, ADJUBGED and DECREED by the Court
that notice of the time and place reported for hearing of the
application be given the respondents named therein, such notice to
be given them at least three days prior to the hearing of the ap-
plication, and that they be served with a copy of the Bill of
Complaint.

ORDERED, ADJUDGED and BDECREED by the Court this the /
day of February, 1860.

ek et

Hubert M. Hall
Circuit Judge.

-
4%

iy
3
g 3]
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" SUMMONS AND COMPLAINT

3 . ALA.
MOCRE PRINTING COMPANY - mAY MINETTE,

The State of Alabama,

Baldwin County.

TO ANY SHERIFR OF THE

Circuit Court, Baldwin County

t0 appear and plead-,-'answer or demuir

the Cirouje Court of Baldwin Couﬁty,

', within t

in- hirty days from the service hereof, g t

State of Alabama, at B

ay Minette, against __-.J.‘O._ﬁﬂis.,_ ________
-8 Meyor of e -Towm_of guie hﬁhgr_e_sa_ﬁ.le.bm hals Defendant
by ____ Edwarg 7, Evans, % als-____-“__..“_____h______________,--__-____“_,____,_-_-_ ....
e A -» Plaintigr___
Witness my hand this______ 9th ..




S C H"“““E—q |dwin County

CIRCUIT COURT
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Vs,

...JJ.-.O.:...SIH_S .
-8 Mayor..of.the. ToW——
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EDWARD B. EVANS, ET 4L., )

Complainants,

VS. THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

L .

J. 0. SIMS, as Mayor of

the Town of Gulf Shores, IN ZQUITY NO. LELL
Alabama, ET AL., )
Respondents. }

DEMURRER TC ORIGINAL BILL COF COMPLAIRT
La

th

How come the respondents and each of the respondents,

H

separately, and demur to the original bill of complaint that has
been filed against them in this cause, and as grounds of such
demurrer assign, separately and severally, the following:

1. There is no equity in the bill of complaint.

2. No facts are allsged on which the relief sought can
be granted.

Je It affirmatively appears that the complainants have an
adequate remedy at law.

- H&; Ho fécﬁs.ére alleged to show any right on the part of
the complainants to prosecuts this action.
5. No facts are alleged to show any right on the part of
the complainants to prosecute this action.
6. The allegations of the bill of complaint are conclusion
of the pleader.

7. The allegations of the bill of complaint are vague,
indefinite and uncertain.

&. No facts are allesged to show that the complainants, or
any of them, have any right to cuestion the validity of the electio
described in the bill of complaint.

9. No facts are alleged to show that the complainants, or
any of them, have any right to gzgéééggiéhe validity of the electio
described in the bill of complaint at this ﬁime.

10. ©No facts are allsged to show that the cemplainants, or

any of them, have any right to question the validity of the electilon

described in the bill of complaint in the manner set cut in the sai

bill of complaint.

3

d




11l. The allegations of the bill of complaint are vague,
indefinite and uncertain and no facts are alleged to saow any in-
jury to the complainants, or any of them.

12. Thes allegations of the bill of compiaint are vague,
indefinite and uncertain and no facts are alleged to show where the
complainants or any of them reside.

13. No facts are alleged to show that the complainants or
any of them reside within the area which they allege was improperly
annexed to the Town of Gulf Shores, Alabama, a municipal corporatio

1Lk. The allegations of the bill of complaint are con-
clusions of the pleader and =no facts are alleged to show that the
Legislative Act described in the bill of complaint is unconsti-
tuticnal.

15. It affirmatively appears that the complainants do not
come into this.court of equity with clean hands.

16. The complainants seek relief against the Town of
Gulf Shores, Alabama, a municipal corporation, without making it
a.pgféﬁmﬁéithis actiéﬁ;" . e

17. It affirmatively appears that the Town of Gull Shores
Alabama, a municipal corporation, is a necessary party to this
action.

18. It affirmatively appears that the Town of Gull Shores
Alabama, a municipal corporation, is an indispensable party to this
action.

19. No facts are alleged to show that the acts complained
of will result in irreparable damage to the complainants.

20. No facts are alleged to show that the acts complained
of will result in irreparable damage to any of the complainants.

2l. It is multifaricus.

22. It affirmatively appears that the writ of injunction
or restraining order which is sought in this causs would interfere
with the rights of the Town of Gulf Shores, Alabama, a municipal

corporation, and it is not made a party to this action.




23. HNo facts are alleged to show that the election re-
ferred to in the bill of complaint was not duly held according to
law.

4. DNo facts are alleged to. show that the acts com-
plained of will interfere with the conduct of business or other
property rights of the complainants or any of them.

25. No facts are glieged to show that the acts complaine
of will irreparably injure the complainants or any of then.

II.

Now come the respondents and sach of the respondents,
separately, and demur to that aspect of the original pill of com-
plaint by which the complainants seek a temporary injunction enjoin
ing each and svery one of the respondents from asserting or exer-
¢ising any jurisdiction over the area annexed and as officers of
the Town of Gulf Shores over the area purported to be included
within the limits of the Town of Gulf Shores by virtue of the
Legislative Act set out in the bill of complaint, and as grounds
of such demurrer assign, Separately and severally, grounds numbered
1 through 25, both inclusive, Jjust as though each of the said
grounds was specifically rewritten here.

LAl

y 1

Now come the respondents and sach of the respondents,

5

separately, and demur to that aspect of the original ©ill of com-

lative Act deseribed in the said bill of complaint declared un-
constituticnal, and as grounds of such demurrer assign, separately
and severally, grounds numbered 1 through 25, both inclusive, just

28 though each of. the said grounds was specifically rewritten here.|

QJEBW

S /ﬁzqu
e U)o

Attorneys for respondents




EDWARD B. EVANS, ET AL, IN THE CIRCUIT COURT OF
~ BALDWIN COUNTY, ALABAMA
Complainants, s

VS. IN EQUITY

J. 0. SIMS, as Mayor of the " NO. 4844
Town of Gulf Shores, Alabama,
et al,

T L W L M L

Respondents.

AMENDED BILL OF COMPLAINT

TG THE HONORABLE HUBERT M. HALL, JUDGE OF SAID COURT, IN
EQUITY SITTING:

Now come the Complainants in the above styled cause
aﬁd;amend their Bill of Complaint heretofore filed by adding
:gthereto as party respondent, The Town of Gulf Shores, Alabama,
it being the municipal corporation of which the other parties
izesPon&ent are Mayor and Council Members respectively, and -
wihich municipal corporation claims to exercise jurisdiction
. . ...and control over the area described in Exhibit VAT attached

to the original Bill as Areaz "BY.

GAILLARD, GAILLARD & SMITH
Solicitors for Complainants

Service accepted on behalf

of the. Town of Gulf Shores,

Alabame and J. @. Sims, Y., Forest Crotwell,
D. L. Hastings, P. L. Armstrong,

William C. Crowell and Otto Kaemmerer

ge R -
%ﬁ BLACKBURN e, (o Sreaee

citor: for Res dents (23//




EDWARD B. EVANS, ET AL., IN THE CIRCUIT CQURT CF

Complainants, BALDWIN COUNTY, ALABAMA

J. 0. SIMS, as Mayor of
the Town of Gulf Shores,
Alabama, ET AL.,

X

- Respondents

Now comes Hardy B. Smith, one of the Sclicitors of Record
for the Complainants in the azbove styled cause and amends the

Complaint heretofore filed

Fn

Bill o

|

n the sbove styled cause,
as amended, by striking therefrom as paities complainant William
W. Pearce and J. H. Posey. Ycur movant shows unto the Court
that he filed this motion at the particulazr instance and request

-

of the aforesaid William W. Pes

o

H. Posey.

H
0
®
i
9]
(2%
C

Your movant prays that this Court will relieve these

 parties from any responsibilityfor the pzyment of any costs

T

arising out of this proceeding.

GATLLARD, GAILLARD & SMITH
Solicitors for Complainants

: Hardy B. Smitl

7 YR ’:ﬁigﬁﬁ :
Déﬁ% REQISTER ¢
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EDWARD B. EVANS, ET AL, IN THE CIRCUIT COURT OF

Complainants BALDWIN COUNTY, ALABAMA
Vsl
J. O. SIMS, as Mayor of

the Town of Gulf Shores,
Alabama, ‘ET AL,

Mot Mot N Mot N M N N Y N N

Respondents IN EQUITY NO. 4844

STIPULATION

It is her.eby stipulated by and between HARDY 3. SMITH,
Solicitor~of-Record for EDWARD B. EVANS, A. P. McELROY, ERNEST
ROMEC, WILLIAM W. PIERCE, R. M. WILLIS, J. H. POSEY, R. E.

LEE, OLIVER E. YOUNG, J. R. GIBSON, ANGELO N. MICELI, and
J. A. GOLEMON, complainants herein, and JAMES A. BRICE,
Solicitor-of-Record for the TOWN OF GULF SHORES, ALABAMA,
a municipal corporation, J. 0. SIMS, as Mayor of the Town
of Gulf Shores, Alabama, and D. LT HASTINGS, P. L. ARMSTRONG,
WILLIAM C. CROWELL, W. FOREST CROTIWELL and OTTO KAEMMERER,
respondents, that this suit shall be dismissed with prejudice
anc that the costs of court in this cause, including the entry
of the order and decree contemplated by this stipulation,

shall be taxed against the respondents.

RSy

ﬁOL1c1T@% OR COMPLAINANTS

1’&‘« r*»x}




