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nhne, Alabama,
TADE OF ALARANA
TR Y
ATDWIN COUNTY N
<7
I
S,
v
Defore W@,Eggggﬁv \QE§§;\ 2 Xotsry Public, In And
~
3 oy Iy Yo = o) AT PR AT LT
or sald County aﬁ: Muate, personally apyeared . P. STALLNORTH,
1 [ 2 - - R 3 2 2 O ur 2
R., who 18 known To me, &na wig 2eilg Sirst duly sweorn, Geposes
] e - 2 4 T 5 - 4 . ! - ——— = l
nd says that he is the Compislingnc in Lo &a00ve stvled causse,
; _— o -
né he has resd the sbove B1ll and
nd that the statements ol fact
TOX T,
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" SUMMONS AND COMPLAINT Moore Prg. Co.
__ The State of Alabama, | | Circuit Court, Baldwin County
Baldwin County. NO e
__________________________ TERM, 19....

1o é'ppear and pI'ez'xd, answer or detiur, within thirty days from the service hereof, tothe complaint-filed ig "

the Cirenit Court of Baldwin County, State of Alabama, at Bay Minette, against

_____________ T B WA REN G et eeammammn e o ——y Defendant___:

. q T AT T TT <
DY en Ml P _Sl';r_!-"uﬂf_\_fid..&,__y.a e e o e o e o e

e e e e e ot et e e e e e e e —————————————————— e = = , Plainfiff--_.




No...__._ /ﬁ Page

The State of Alabama

Baldwin County

CIRCUIT COURT

e P STALIHORTH, 3R,

Plaintiffs

Vs,

J, e MARENO

Defend‘m ts

Summons and Complamt

_____________________________________ Clerk
© INCE J. DUGH, Recister
.. _dJOHN V, DUCK
fi Plaintifi's f‘xttqrney

Defendant’s Attorney

Defendant lives at

Daphne, Alsbama

Received In Office

________ e e ey, Sherifl
I have executed this sumnmons

e 2 B WO3

by leaving a copy with
Ve,
K J, P27y

-

Sheritr claims \\—5?(

: ~=—=—mios 5%
S per mile Tl j%&

—

AR Wi KIBS, Shariis
- 4 heriff

Jen Cent

T DERUTY snm;ﬁ—‘éz"“*w%




TO: E. G. RICKARBY, ATTORNEY AT L&W, OF FATRHOPE, ALABAMA,

‘Beldwin County, Blsbamz, Upon cral examinetion pursuant toc an

~gact of the Tegislature of the State of Alabama, designated as

%o teke depositions and swear witnesses Insaid County in said

M. P, STALLWORTH SR., IN TES CIRCUIT COURT OF

Complainant BALDNIN CCUNTY, ALABANMA,
TS - IN EQUITY
J. E, MARENC

Respondent

g

— R
Please take notice *.:hat at g ofclock E.M, on the = |

day ofﬂ_\E;(TC?AA:\fﬁQb 519588, at the Court house in Bay-
Minette, Alabama, the Complainant, M. P, STALLWORTE SR., will

take the deposition of FELIX T. BIGBY whose address is Daphne,

et number 375, regular session 1955, approveé September the 8th,
1955, before Mrs, Louise Dusenbury, an officer suthorized to
edminister oath in the County of Bgldwin, State of Alabama, who

is Court Reporber of Balidwin County, Alabema, duly authorized

State, The oral examinebtion will contimme from day to day un~

til completed and you are invited to attend and cross examine.

\m\\s\fi

orney ror Complélﬁanﬁ

Y
T
~—




M. P. STALLWORTH, GSR.,

Complainant,

AT LT AT ANA
CCUNTY, ALAEAMA.

IN EQUITY.

e e e e Nt S S e e e

*5)
4]

LiX ING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

5y
-1
)
W
33
-5
33
1
L]

E.\.;Elt?\ -

4

Examinztion by Mr. Duck.

Q. Hease siate your name?

£, Felix Bigsky.

Q. Are you employed by the Town of Daphne, Alabama?

P

A. Part-time employze of ihe

e?

o

Q. What is your it

A, Clerk.

Q. As Clerk for the Town of Daphse,:do vou have the legal - or the
custody of the ordinances of the Town ¢f Daphne?

A. I do.

Q. Do you have an ordinance promulgated by the Town Council of th

Town of Daphne pert

&
v
-4
fos
k-3
i
tQ
o
[¢]
w
o]
3]
0
i
i)
©
i
i
43
=1
-
[
3
(8]
o
O
N
o}
jw)
a0
¥
[(®}
t
¥
®

1100th. block of main Stireet in Daphne, &labama?

A. I have a copy of an ordinance, There is not an original copy
of the ordinance of the Town of Daphne znd the reasocn for that
cver the many years the town has never had zan office up fo the la

o,

couple ¢of vezrs zsnd there was ne ver zn Crdinance book Kepi

(page 1)




until I Lecame ClerX and s

by
b

have tried to accumuials

[

nce that time

-

an Ordinance Book ocut of the Ordinances I have been azble 10 accumu-

late and find.
Q. WMr. Bigsby, on or aboul ithe first of September of this year
did Mr. M. P. Stallworih or his contractor submii to the
town of Daphne an applicztion for permit to erect 2z building in

the 11:00th. tlock in Daphne, Alakama?

A. Let me answer your question this way: The only thing I Know

about the reguest for building permit is by word of another persorn -
that person is Mr. Manci, the Mayor of the Town of Daphne. To
my knowledge Mr. Stzllworth has not made an appliicaticn for z

Q. Did you or not, on the llth day of Octcber, this year, write to
Mr. M. P. Staliworih stating by action of the town Council

L

of the town of Daphne at a meeting held on the &th day of October
his application for permit to erect a bufiding on the site in the

1400th. block on Main Street had been rejected, because there weas

e

an ordinance restricing the property tc residences oniy?

A. At the reguest of Mr. George Fowler I addressed a letter to Mr.

M. P. Stziliworth in care of Mr, Filer in that regard.
Q. Do yeou have a2 copy of the Ordinance?
A. I have a copy of the Ordinance ~- A certified copy.
Q. May I see it pleazse?
B

EPORTERT'S NOTE+. Witness hands Mr. Duck Ordinsnce.




Q. Mr. Bigsby, under sub-section C. of Section 2 of this
ordinance it says: "No structure or bullding hereinafter shall
be erecied for business purposes in the section of the town
beginning with Mobile Bay on the west, the incerporation limils
on the East. Dryer Avenue on the North and extending to the Town
Limits on the South. Is thal correci?

A. Yes sir.

MR. RICKARBY: I object to that question. The iInstrument is the

best evidence.
Q. Where are the Town limits on the South?
A. The Read -~ County road leading te the bay; I don'il know

exactly how

negre schoeool

the Bay is the Town Limit

Then the 140
Crdinance?

Yes sir.

Do You know
I do.

Has Mr. Mare
course of hi

has never

to tell you how
on the south -

S.

"

Oth. Block of Mz

Mr. J. E. Marenc

ever checked

checked the Ord

it isy; it is passed the colored
the first right hand road fowards
in Street is covered by this

, the Respondent in this Case?

the Town Ordinances during the
real estate z2gent or selling propertiy

inances on any sale that he has made




ps-l

Q.

L.

within the town of Daphne?

S0 far as I know personally, No.

I will ask you this: Is this the only Ordinance that the Town
has as far as zoning property?

It is.

This is 211 inclusive ordinance zoning properiy?

it is,.

CROSS EXAMINATION OF THIS WITNESS, HE TESTIFIED:

Examination by Mr. Rickarby.
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as the
Ordinance?

Yes sir.

It has?

Yes.

When was that COrdinance Book Complied?
As I stated previously, when I became ine Town Clerx Lhere wes
no Ordinance Bobk; in fact, the records were just in =z

trash box, you might say, and I attempled tec find copies of every-
thing that I could to maXe an ordinance booK; I have been the Cleg
five years.

L
On the 28th day of August, 19,6, were you the Town Clerk of the

Somebody else was?

Daphne an Crdinance Book out of which you gol this

Yes S5iT.

1l



L.

Do you remember who was

No sir, I don't.

When you but this ordin
the only copy you had of

-

That is z

You do have one copy of
Yes sir.

is that copy you have du
is an official copy?
f

Mr. Rickarby, i

a legal ordinance that do

far as the legality of the ordinance,

and I

oy
[
s

is along that 1€

concerned,

I asked you whether the copy you found was eertified as being =
true copy?

No, merely a copy of an ordinance.

No certification at aliil?

Ne sir.

Was there zny certification that showed that that crdinance

had been published?

I can®t say it was, but there is no certification on there; I
Lelieve it does state on the LDottom of the ordinance that it was

duly posted.

Clerk at that
ance in the Cr
it?

certified copy of the one copy 1

that?

ly certified

is

es not pertain tc this case whatever as
and so I think your g uestion

can't answer as far as the legality is

)
[
&
[}
-

dinance took,

do have,

we are irying to come to the fact that this

is this
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Q.

Ne, it says it shall he ~--We don't kKnow that it was?

[oh

No s

T.

You have no records?

Ne sir, 1 have no way of knowing whether
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no cennection with the Town at that time.
Are there any records showing the minutes of the meeting of the

£

Town Council ¢f the Town of Daphne on the 28th day of Augusi,

None that I can find.

Mr. Bigsby, do you have an.extra copy of this ordinance that I c
gei?

This one here is the extraz copy.
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inprovements on the property in the 1l

As 1 said before, if there was any application for 2 tuilding

permil made it was mede to the Mayor and not to me; the only
thing I know about it is that at the meeting following this date

=)

1 what

=

that you have mentioned the Mayor explained to the Counc

o

had done and the Council agreed with him 100%; as &r as any
one making an appiication that is all that I can say -

there has never Leen an application made prior to “he time it
was supposed to have teen ifurned down in the Cler:

-

and thatts 211 I can say.

he




Did Mr. Fowler and Mr. Mareno come to your office
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Town Council turning this appl
action had been taken on it?

Yes sir.

At thal time isn?t It a fact that you told them th

tion was turned down because --- by the Mayor becs
a suitable structure?
Ne sir, I was informed by Mr. Mareno znd Mr. Fowle

nad been turned down and wanted to know why and I

-

prior to the

k you what

couldn't tell them why because I didn't have any knowiedge

O_'. it»
When Mr. Mareno and Mr. Fowler came into your offi

=]
[ 73]
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about the Ordinance didn't vou read the

csrdinance -~ this ordinance here?
I read them a2 portion of the Ordinance.

Wasn't Section 5 the portion you read to them?

I pelieve I did; I read them 2 part of it and it s
that was the one I was trying to bring teo their at

was sclely in the discreation of the Mayor if a permit was in

order.

Did you see the drawing that was submitied with the application

]
bt

“or imprevements on this properiy?
No sir, there was not a drawing, as I understand i

.

telling vou 21t the time the application was made

ok

EN
19

. and 1 kept

wt I wasntt

{(p;age 7}
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ownis Clerk's office at il

aware there was an application, but ithere is nothing on record in

£ £

at time of f

2 drawing after

-y
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ES

Ir. Marenos and Mr. Fowler came that afternoon in regard L

[N

permit;Mr. Fowler did br

When the drawing was handed to you?

L. Yes sir, it had zlready been refused.
G. Has any application to this date been filed with the touwn
or
the part of Mr. Stailworth/by WNr. Sizjlworth?
A. To myv knowledge not by Mr. Stallworth.
ON RE-DIRECT EXAMINATION OF THIS WZEHESS HE TESTIFIED:

Examination Zy Mr. DucK.

Q.

What youw are telliing us now is thal the Mayor and the Cit
Council refused a permit without an application ever Leing

submitted?
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I will tell vou the story as I have had it expl
Y P

nes out tc put up s Dbuildi

o
=1
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1~

The coniractor was laying his

the policeman informed him that he had to have a Luilding
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S
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and stopped him from further work; on the s
applied to the Mayor for a building permiti and was refused
It was refused under this Ordinance --
under the Mayor'!s power to refuse a permit?
Under the Mayor'!s power to refuse a permit.

In the Town of Daphne?

understocd

o the

ng back later on a dreawing bul the permiy

Cn
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LY

Was it refused for Mr. Stallworth?

As I say, I don' know Mr. Stallowrtith; I never met Mr.

Stzlliworth or knew that he was involved.

Do you have a copy of the letter you wrote Mr. Si
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Yes sir -- As a personal faver to Mr. Fowler I wrote him a

letter and he reguested that I address it io ¥
This is the ordinance?
That is a certified copy of en c¢rdinance.
Your letter confirms the action taken by the Mayor and Town Counci
of Daphne refusing the permit on the grounds that it was zoned for

I+ was refused for two reascns.
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o read you the minutes: his is my personal lettler
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refused by the Mayor in accordance to the Town Ordinance

restricting the area to residential, and in accerdance wiin the
town ordinance in regard to building permits. DNow I would take

that in regard to building permiis as to the type of ruilding

Wy

alsc., Thei is my interpreiation. As I say I don'i know on whail

a

grounds that the Mayor based his refusal -~ what specific items
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was because of the
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CERTIFICATE:

4

I hereby certify that the feregoing, consisting of pages 1
to 10 both inclusive, correctly sets forth a true and correct

on of Mr. Feliz Bigsby taken by me in

-3

transcript of the deposit
Bzy Minette, Alabama, on Decermher %, 1958, under Agt 375 enacted

Ly the Legislature of Alabama.

This 24th day of Fekbruary, 1959,

£ “Téart Leporter, SRR 7

Official
Judicial Circuis




LAW QFFICES

TELEPHONE WA 8-2828 E . G . R ! c K A R B Y

BANK BUILDING

P.Oo. B3O0X ¥\

FAIRHOPE. ALABAMA

October 29, 1953

Mrs., Alice Duck
Clerk of the Circuit Cour:t
Day Minette, Alabama

Dear Mrs. Duck:
Stallworth

loreno
Our FPile: 1583

Inre
Vs

Znclosed find the Demurrer and Moticn to Strike
in the Equity Case of Stallworth versus Moreno.

Please file same.
A eopy of these pledings have this day been

sent to Jehn V. Duck, Zsq., attorney for Complain-
ant.

Yours very truly,

BGR/s1
ce: HMr., John Duck
ancl,.




M. P. STALLWORTH, SR., i
IX THE CIRCUIT COURT CF

Complainant, |
BALDWIN COUNTY, ALABAMA,

—VS~ i
IN EQUITY.
Je E. MARENC, 3

Respondent. §

DEMURRERS

Comes the Respondent and offers the fellowing separate

-

and several demurrers to the Complainant®s Bill of Complaint,
and shows thati:

1, Said bill does not set out when or vhere the alleged
representations were made,

T 2

2, Said Dill guotes the substance ¢f an alleged ordinance
of the Town of Daphne, without setting oui the ordinance or giving
its date so 1t cam De checked,

3o That the allegation in Paragraph III, " the Town of
Daphbne had an ordinance zoning said property for residential
purposeés™ is a conclusicn of the pleader.

Ls Thbat said allegation in Paragraph III quctes the legal
effect on an alleged ordinance without setting out the ordinance,
or stating where it can be founde

S5« That said bill is vague, indefinite and uncertain in
that it does not properly inform the Respondent of the facts
charged.

6. That said bill does not state a cause of aciion in
that the alleged misrepresentation is one of law and not actionable,

7o That the bill seeks a rescission of a transaction
and damages for loss of benefiis on the rescinded conitracte.

Respondent demurs to that aspect of the bill secking a
rescission of the transaction without offering to return the pro-
perty acquired by the Complainant in the transactione

Respondent demurs to that aspect of the bill seeking
damages and shows:
i. That Paragraph VI states that the Complainant "had
secured a prospective buyer and that the saigd buyer had agreed

to pay to the Complainant approximately FIFTEEN THOUSAND {$15,000,00)

DOLLABS, for the said building after its erection,” and that said

'ﬁﬁg ~Page Onee-




id:

usion of the pleader; (b)

b

s {a}, a conc

}-J-

on

s

allegat
indefinite and uncertain that it cannot bhe considered; {(c¢) does
not show with whom said agreement was mades; (d)} does not_state
whether it was an oral {(and therefore, void}, or a written a-

-

reement of purchase; and (e} that the amount claimed is not
arithonetically justified,

2. That said bill seeks damages for prospective and
uncertain profits.

3. That the damages claimed in the bill are the loss

of profits which were not within the contemmlation of both
j

parties and the time of the iransaction.

S S0 vague,

E. G. RICKARBY, Q
Attorney for Respondent.




M. P. STALLWORTEH, SR., 1
IXN THE CIRCUIT CCURT CF
Complainant, i '
BALDWIN COUNTY, ALABAMA,
~V 5~ I
IN EQUITY.
J. E. MARENO, ]

Respondent.

Wt

MOTION TO STRIKE

Comes the Respondent and moves the Court te strike the

following portion of the Complizinant®s bill, namely:

1. Respondent moves to sirike Paragrapk VI and Exhibii

L

YAT, thereto, because said paragraph is irrelevant,

Z. G. RICKARRY,
ATtorney for Respondent,




