THE SPERRY AND HUTCEINSON § IN THEZ CIRCUIT CCURT CF
COMPANY, g corporation,

COMPLATNANT

VS

R

BALDWIN COUNTY, ALADANY

THE CITY OF FAIRHOPE, 2
3 IN EQUITY

Yunicipal Corporat¢01

e

RESPONDENT

2

Comes the defendant in the above styied cause znd without
waiving its demurrer heretofore filed January 16, 1958, %o the
bill of complaint, as amended, now files to the said complaint,
as amended, the following additional demurrer,

a. That the allegations of the bill of complaint, as
amended, alleges nc facts shewing that ordinance, Exhibit v,
imposes an unreagsonable, prohibitive and confiscatory tax on
the.complainant,

b. That the allegations of the bill of complaint, as
'amenaed alleges no facts showing that the complainant is un-
able to do business in the City of Fairhope under the operatiocons

of the ordinance, Exhibit V.
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the ordinance, Exhibit V,
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confiscatory tax on the complainant is a conclusion of the nlead

-

Respectfully submitted

BBEBE & SWEARINGEN

e allegations of the szid complaint alleges that

nposes an unreascnable, prohibitive and
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er,

Solicitors for respondent.
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THE SPERRY AND HUTCHINSON
COMPANY, A Coxrporation,

IN THE CIRCUIT COQURT OF
Complainant,

BALDWIN COUNTY, ALABAMA
vVsS.

IN EQUITY NO.
THEE CITY Or FAIRHOPE, A
Municipal Corporation,

(o el 3 e (0 M e

Respondent.

Comes now the Complainant in the above styled cause and
amends the Bill of Complaint heretofore filed by it by adding the
following paragraph to said Bill of Complaint immediately following
paragraph "10." and immediately preceding paragraph "11.Y of said
Bill of Complainpt:

"10a. The average margin of profit upon which S & H opern-
ates is five'per centum (5%) of its gross receipts.”

_And by striking paragraph "22." of the Bill of Complaint
and substituting therefor the Iollowing paragraph:

*22. The ordinance imposes an unreasonable, prohibitive
and confiscatory tax on the complaint and other trading stamp com-
panies and because of said ordinance and the tax imposed thereby the
Complainant is unable to do business in the City of Fairhope and is
informed and believes and upon such information and belief alleges
that no other trading stamp company can do business in the City of

Fairhope because of said ordinance and the tax imposed thereby."

Respectfully subnitted,

CHASON & STONE
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THE SPERRY AND HUTCHINSON i IH THE
COMPANY, a corporation,

By

COMPLAINANT

Pl

Vs BALDWI

CITY OF FAIRHOPE
Municipal Cor porﬁu*o“,

iy

a

RESPONDENT

Comes the deferndant in the above s

)gj

&

N COUNTY, ALABAMA

IN EQUITY

-

¢ cause and demurring

]
LYyiLe

to complainent's bill of complzint says:

1. There is no equity ir the bill.

2. Szid bill of complaint alleges no facts which, under the
laws of the State of ilabama, entitles it to the relies vrayed for.

3+ That the facts alleged in the said bill of complaint are
not sufficient under the laws of the State of Alabama to authorize
this court to grant the relief prayed for in the bill of complaint.

ke That the allegations in the said bill of complaint that
the saiﬁ.é'dina*ca, ﬁxnibit ¥V, deprives the complainant of 1i erty
and property without the due process of law is a conclusion of the
pleader,

2o That the said bill of complaint sets up no Ifacts showing
that the ordinance complained of deprives the complainant of libersy
and property without due process of law.

6. That the allegations in the said pill of coemplaint that
the ordinance deprives the compliainant o e¢qual protection under the
law is a conclusion of the pleader.

7. That the said bill of complaint sets up no facts showing

thatl the ordinance, Exhibit V, deprives the complainant of egual
protection under the law.

&. That the allegation in the bill of complaint that the

4 ordinance, Exhibit V, violztes Section 1 of irticle 1 of the
Declaration of Rights of the Constitution of %he State of Alabama
is a conclusion of the plaader.

9. That the said bill of complaint sets up no facts showing
that the ordinance complained of violates Sesction 1 of Articie 1 of
the Declaration of Rights of the Constitution of the State of
Aiabama. '




10, That the allegetion in the bill of complaint that the
said ordinance violates Section 6 of Article 1 of the Declaration
of Rights of the Constitution of the State of
clusion of the pleader.

1l. That the szld bill of compiaint sets ﬁn no fzets showing
that the ordinance complained of violates Sesction & of Article 1
of the Declaration of Rights of the Constitution of the State of
Alabama.

12. That the allegation of the bill of complsint that the

13. That the said bill of complaint sets up no facts show-
ing that the said ordinance violates Section 13 of Article 1 of
the Declaration of Rights ¢f the constitution of the State of

Alzbama.
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S
16. That the allegation of the said bill of complaint that
the ordinance, Zxhibit V, violates the lith amendment of the Con-
stitution of the United States is & conclusion of the pleader.
17. That the said bill of complaint sets up no facts show-
ing that the said ordinance violates the lith amendment of the

Consiitution of the United Stzte

in
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18. That the allegation of the said bill of complaint that

h

the ordinance complained of unduly burdens interstate commerce and
violates Articie 1, Section & of the Constitution of the United

States Is z conclusion of the pleader.

£

19. That the said bill of complain® sets up no facts showing

that the said ordinance, Exhibit V, unduly burdens interstaie
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commerce and violates irticle 1
of the United States.

2C. That the allegetion of the said bill of complaint that

ey

the said ordinance, BExhibit ¥V, violates Article 1, Section 10 of

the constitution of the United States is a conclusion of the pleader,

21. That the said bill of complaint sets up no facts show-
ing that the said ordinance, Ixhibit V, wiclates Article 1L, Section
1C of tke Constitution of the United States.

22. That the bill cf complaint shows on its face that this

complainant does not come intc this court with clean hands seeking

lief at the hands of this court from the tax imposed on it, in

services and to make its trading stamps available t¢ all merchants
who degire the sanme.

23. That the complzint shows on its fac
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complainant seeks redress at the hands of this court against the

tax levied under the ordinsnce complained of on the ground that the
sald ordinance discriminates against the complzinant and the said
complaint shows on its face that the cemplainant in its operation
makes its services available to only one merchant of z class there-

discriminating against all competing merchants. hence it does
Ji - = ?
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not come into
2. That the allegation of the szid complzint shows that the
tax levied under ordinance, Exhibit ¥V, is operative on zll persons
i 2 2

firms, and corporaticns engaged in the class of business taxed

25, That the allegation of the szid biil of complaint shows
Y

]

on its face that the that the tax levied by ordinance, Exhibit 7,

rj
ct

is not discriminatory.
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s face thzat the tax levied under

o

26. The complain® shows on i
ordinance, Zxbibit V, applies to all persons alike engaged in the

business of marketing trading stamps t0 merchants in the City o
o iy

* 27. That the complaint shows on its face that the szid
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cerdinance taxes persons engaged in the business of marxeting trading
stazps is a lawful exercise of the police power of the City of

airhope.

v 29. The complaint shows on its face that the levy of the
tax by the City of Fairhope on persons engaged in the business of

\ 1] - w omm » -
v Co That the said bill of complaint al

that the tax levied on all persons marketing trading stam

discriminatory.

a
that the tax levied.on a2ll persons mark eting trading stamps is an
the taxing power of the City of
Dill of complaint shows on its face that the tax
~levied on. that clzss of business and that business engaged in the
marketing of trading stamps is a lawful tax on that class of
business.
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merchants issuing thelir own trading stamps and acvertising devices
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are not taxed, does not under tShe laws of the Stz
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render the tax levied by said ordinance, T ¥, on business

1

engaged in the business of marketing trading stemps thereunder
discriminatory and void,

34, The fact that Section 15 of the ordinance does not apply

ey
to persons lssuing coupons or certificates furnished by a manu-

facturer or compcunder as a part of an original package or item

-

of merchandise and distributed in comnection with that one
commedity omly, nor to persons issuing coupons or certificates

exclusively on one private brand product only is not sufficient %o

this court €o grant the relief praved for.
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25, The fact that Section 15 of the ordinsnce does not
apply to persons issuing coupons or certificstes furrished by a

manufacturer or compounder as a part of an orig ginal package or
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item of merchandise znd distributed in connection w

commodity only, nor to persons issu ving coup

®

ons or certificates
excliusively on one private dbrand precuct only dees not invalidate the
levy of the tax on this complzinant.

36. The fact that the provisions of the ordinance are not
appliicable to merchants who issue their own stamps or similiar
devises does not render the tax levied by the ordinance, Exhibvit
V, unconsitutional and is not an arbitr Ty, Capriclogs and void

cizssification without just basis or resson.
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appliicable to merchants who issue their own stamps or similiar

fact that the said ordinance privides that the local merchant shall
cle for the tax in the event he issuss stamps on which the

-

tax nhas not been paid is not sufficient te authorize thi

Solicitors %ﬁw respondent.
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