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charles ®.0lds, Complainant,

VBa No, Tn Paldwic Oireuit Jourt, 1o Equity .

August Ohler, ‘et mls., Defendauts .

rmendment of Oross-Bill,

wow come the cross-gomplainsnts in this cause, Johl august Ohler, Mrs,

Regine Swith, Mrs.Louls  Jas
ne Ottlieb, and smend fhelr oross
the following averuents and pray

7o

¥rs.osrolina Welgand, and Mrs,Qhristi-
“bitl iu this cause by adding thereto
ars, namely o= S

%

mhat recently certaln Dersous feelipe an interest in the asyuire-
ment of #he title to the aioresaid tract ol tweniy-seven aud 37/1LpC
pores, deeming it already or else prespectively vaiuable and desire
sbie property, put forward certain eriorts towards that end, and

it ias resulted thet certain written instruments have been spread
upon the recerds o1l gonveyances oi Baldwin dounty, Alabama, tending
to create dillerent chaius ol title to said lands ; and coreating
ciouds upon tie rignt apd titie therato previgusiyvested ia liese
grogs~compisinants, Aross-complainanis are ipiormed and Lelieve
and tliercon aver that the ﬁrigiﬂal'cog@igingnt‘ﬂh&ries W, 0lds, whuse
name is mentioned in one oi said chains , aas 2ol up 8 elaim thet
these eross-ccmpleinants, or else their ancestor the said Felix Qu~
fer, lost their title and rights iu and to said lands, which
cross-cemplaipants say is not the oase, aud they mow arg luriier
intoried acd believe apd thereupon charge and sver that said Charles
¥, 0lds bas, alter filing bis G?igima? bill i this cause, made
and signed ap instrument oi writipg id abd by wivieh he has parted
gth ell his right title znd interest in said laund, ynless he still
ias some incumbrapce or lieu thereon and thergiore Orosg-coim=-
plaiuants de pot fully kuow jyebfwhat/arefthiefroadl facts of the
matiter a8 between sald Charles %.0lds and his graptees or tue
grantees named ip deeds sndar him., They deny that he ever iad and
aver that he never had any title in said land beyond a possible
undivided two sevenths interests under. con¥eyance from the other
two heirs of said Felix (Ohler , a3 atoresaid, but they -ver that

as aforessid he has parted with thet and has no interest ileif un-
less he have some inounbrance or lien on the property.

Put eross-compleinants further aver that said cherles W, 0lds
claims or is reputed to claim or fo own scime right,title or interest
ix or lien or ineuwbrance upon said land or some part thereoi, and
ornss-complainents now hereby sail upon him fo set forth and spediyy
in answar to this.oross-bill” what &3 the right,title or_interest
lien or ineumbbance that he clipims in or to or upon said land an
esch part thereof, and how and by what instrument of jnstruments
the same is derived and greated » :

(,,

\nd cross-complainants further aver tiad Hiram H.Mayonard claime
or is veputed to cialm or to oWn B0oMe rig@t,titie,interest‘
iien or irvcumbrance in, to or upon said iland or swe vt
thersof, aupd cross-combiaiuants now hereby eali upon him also
, fo set iorth and speciiy in anaswer 10 thig crpss-bill what is™
the right,titie,interest, ilen or incmmirence that he claiwms ia, 1g

or upen seid land and each part thereof, aud how and by what in-
strument-or instruments the same is derived and created , T
They are informfed and believe and thereupn aver the fact to be
that said Hirsm H.Maysard is a aon-resident of the State of Alabana,
fesiﬁiﬁg in the 3tate of Iliinois, and taat e has s postotiice ade-

dress in the Harris Trust Building, at/I] Monroe Streef, in the eity
i )

" ghiesgo, I11liinois ..

Nross-gomplainsnts aver that petwithstanding thst aaid Hirem H.May=
nerd clsims or is reputed to to claim or to own said lapd or some
interat therein or scme liew or igcumbrance thereon, Le does oot ,
by reason of tle law and the tasts in this case, OWH beyond &
nogsibie undivided two-seveutis interest in ssid iland whieu the

e Sy
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original eross~bili, din the juiormation tien at nand, attributed to

snid Oharles W.0lds, and they wow aver that ii they were mistaken in

attributing said undivided tyo sevenths to said tharles W,0lds as a ten=
ant in common, then the ssid undivided twe sevenths interest in said
land, eonveyed by said other two heirs of said Felix Qhler, are now owned
by said Hirsm H.Maynard, and the other five undivided seveuths oi sald
1apd are owned by your cross-complainents, all as. tenants inp common,
In other words, sross-complainants are the owners of five undivided sev-
oths interest in said land, aund the other two undivided seventis int-
orpat therein ars owined between the said Charles ¥W.0ls apd said hiram
", Vaynard or else by the anid Birem H,¥ayvnard, ail as tenants in cofm=-
mon, or as lien haiéers , axcept tiat aross~complainants have not a
lien or incumbrause on the land or suy part of it ,  Other thapn as in~
dicetel by sueh imstruments as have been piaced npen rogord, your oross-
s omplainaits are not ipiormed as to tiie sfats of claim Detween said Chas,
w.nids and said Hirsm H,Haynard, and cannol Detter sllege the state of
title ss between them .Hence they anil on ensit of them to set forth and
speciiy his rigits slaimed herein , as atoresald .

10, Prayers added .

Arosgw-somplainants thereliore pray thatl said Hiram H.Heyusrd Ue maide a .
deiendant 1o their cross-bill as amended, and e required to ansver
the same as by law provided . .

 Mhey further pray that said yiram 5, 4syuerd be Peyuired to set
fortih and specify what is the right, title and interest, glaim, jien
or ineumbrauce that he has or elaims in, to and upos sa1d land and
each part thereoi, and how the same is creanted and derived, and by

wiat instrunest or instruments the same 18 cronted and derived .

They further pray that the said original complainant apd crosse
dendant charles W,0lds shail st forth and specify what is his right,
title,interest, lien or ineumbrapce, in, to or vpon said land and
each part thereoi, and how and Ly wiat ipstrument or ipstruments the
same 18 derived and crested . ' Ny :

Oross-sompiainants further pray that the court will decide
upen, ascertain and decree the pights, title, interests 1o sald
tauds of all the parties to this ceuse, and give judgment scoording
to the rights of the parties ; that all Juestions of titie and int-
arest of whatever kind im or to or upon gaid 1end be tried aud de-
termined in this suit ; thet ali olouds upon the titie ol any oi tire
erosa-gomplainants, wiengver the evidence may develdp any , be
finally removed and eancalled on their faces and records ; that the
sourt wiil adjust and defermine ail tie oquities ii any tis? may €x-
ist between all apd any of the partiss as concerus said land 80 as
to properly eifefuvate o sevaration of fhelr inmterests as prayed

iin tire ¢euse ard will sefrle and yuiet the claius and riguts ol aii

the parties to the eause .

mhey furtlier pray that the court will tinally decree thet the
oross-det endants Chas.yolds and Hiram H.¥aynard have and has eseh of
tiiem respectively no other right;title on interest in said land
thay ag feuants in comaon, and that the interests of Lot of them
togetiiar do pot aggregate beyond two audivided seveutin interests,
and that the interests of the sross-compiainants aggregate 1ive un-
divided geventh inferests in ssid lapd, as tenants in eommon ; tiat
tie court #ill decree who are toe tengnts in cowmon of seid land,
romove olouds from sush interests , c¢lear up tiie title to tie wuole
iaid, and will fiyally effentdally separate the interests of the
ovners of the land as tepants in sommon, by partition or else by

gale for division, according to the law in such ocases .

, and cross-compleinsnts further pray for sueh other and further
or different relief in the prewiSes as in equity and good consciense tney
ought tqﬁ-aae .

- ‘ rnd as in duty bound, ete

ﬂ@?:rgf?‘ 42;?£%g%47 .
golieitor for Oross-complaiuants
Foot-Note . _ _ | 7
The cross-delendants Chas.%,0lds and Hiram H.Maynard are eadil



_ifﬁﬂ to answer all of the ﬁi[@gqiiﬁng gomtained in the ioeregolng orow
ais amended, contained in yar %?a« s or sections numbered jrom I To
fle onths to the answers spedliersiy

1ﬁnl”ﬁ bnt wet under osth
b{‘f Wﬁlved °
. g“/ ]
A7, Moot
rosse Jomplainacts
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State of Alabams)

Baldwin County. § Bafﬁra we %. W Rieharﬁﬁa Clerk of the Circult
'@anr% of Baldwin Counity, Alsbams, personslly eppeered Willism 8. |
Andersen, the Selieltor for the Complainent in the sbove stated
cause, whe afier %@iﬁg by ms fira% duly sworn, depcses and &ayﬁ,
Ty %h& defendante E&ﬁﬁﬁ in @&ia Bill of ﬁﬁmplaint te which this
sffidevit is attached are sll nem-residents of the State of Alsbene,
that they each reside ium the City of Few Orleans in %he State of }
E&uisiangﬁ %hat he has made &11&@&&% 1&@ﬁiry t¢ s@certain the pest
gffice aﬁﬁr&sﬁ of aaah af aﬁi& ﬁeﬁan&antat and he states as a re-
oult of said inguimima thak *ggﬁm% Chler‘s Poat Uffice mddress is

Sorner of Handeville and E@hnﬁﬁn S%r@eﬁa Hew Gxia&ms L@ﬁiaiama-
the Fost Uffice address of Bwfanﬁant Mrs Regina Smith ig,1418 Art&
%%reét §&w Orleans, mguasiﬁaz- tha Pont @ffiaa a&ﬁxasa of Nrs ﬁe&ia&

Jags, i, 1918 E&?ﬁi&@,fi&iﬁ,ﬁéﬁmﬁé* Hew Orleans, Louisispa; the @ﬁﬂ%

Office sddress of Mrs ﬁaraliné W6ig&&§ i, Gpmbilly Terrsce, Hew
Orleans, Lonisiens; the Fosd Office sddvess of Mys Christine Ot%lier
ia, 8% Olande Streset, &aai&iaaa* |

Affiaﬁt further says that each of maid defendants ia over the
age @f twonty~one years; tvhat 3@m@1&imaﬁt ig over the age of twenty-

pre years and raa&&aﬂ in %@%ﬁlﬁ Al&%&ma¢

Bubsoribed and sworm %s before mei i
this 33r& day of Hovewmber 1925, |

e

/ ﬁﬁm%ﬁ' £ ﬁﬁif
Olexk Ulreul® Courd, Baldwin aeﬂmty, Alabams.




 §&3?183! W. oOlds, 'éémﬁiaihantw T

Cvs.

chiﬁ? et al,, &eigndants ané,grosswgempiééﬁaﬁts,

A brief -for Hon'l  John D.Leigh, 'Judge, on demurrer and

~motion for security tor eosts, by .. D, #. .Cobbs, ~ Selieitor

tor defiendants and cross~complsinants .

To sfate tha iaets giV1ng rlbe tu f}p qaestlﬁns LOBGB?DB& now ,

'Jnas.w Oids by hzs sailclfor ch’i ﬁllilaw 8. %nderoﬂn f;ied
his bill in thp Baidw1n Slreuii uOh?t to qulat tltle un&er the
'pprsgnql preenedlng _statutes agalnaf f;VP deiend?nts Qﬁler

et &1 The orlglnal blll ail@g@é these ilve defendants “are

the helPS af Iaw or next of ilﬁ of Felix ther deceased" ,
and caiied on them to set forth ané spee1iy thelr rights , ete ;
The ilve deien&antﬁ came in by tnelr answer by D, B Cobbs their

Bﬁiiﬁituf an& admlfted LLat they are helr& of said Fellx Oliler,

'ﬁeceased but bet up That there are sever such h81rb, gi whom

: they are five , Titat the iand conceried was eﬂneé by sgid Felix

ehier ln hls 111911&3 ~and ihat he left these Seven hﬁirb, who

awned a8 tanapﬁs in ~common, the land coneerned but- that the T
cemplalnant had bought out thc 1n erestn of two of these heirs. ;
and lb a tenant in common owning two undivided seventﬁs 1QteP@st

in the ilsnd ; that the Ilve deiendanfs are the other five helra,

and had net soid their uﬁd1v1ded five sevents interests,which: the
cﬂmplﬂlnaﬂt haé alse enée&vered to purchase from fhem ~and that

fhey st111 W *hese fiive und1v1ded seventh interests as teagnts

in c@mmﬁn and thgt they are teﬂantb in commen with the complain-
3nt ‘hab W Olds, who saccee&ed in purchasing the two undivided
1nterests'ai the other twm, heirs . - The answor alleged that

Lneg oWn an und1v§deﬁ:f1V3F§eVeﬂths.igte?eSt:1n the land,-..and

J . . . . s R



are five of the seven heirs of spid Felix Ohler, that they claim
their {ive updivide seventh interssts as sueh five heirs,

that said Felix Ohler formerly resided in Baldin County, that
he owned this land, whieh commonly went by his name; that at his
desthie leit surviving him 3@93@ children, his heirs at law,

of whom these defendants are five, snd that the other two heirs
are slse living , but that the complsinant had “negotiated with
a1l seven of seid heirs to purchase the land frow tham, and had
succeeded in buying the twe updivided interests of two of the
heirs, .but that the defendants, being the other five heirs, did
not part with ftheir interests to apyone, but still own the same.
That esch of the defendants cwns an tndivided ope seventh interest
in s2id land, so that the five of thew own updivided five seventlg
and that the complainant 0Olds owns the other two undivided sev-
g nth interests, ell the faffies ﬁwnimg, a5 the biil distinetly
says, a8 tenants in common of the lapd,  Thus the five defend-
ants stated that they cleim the title of B/7ths as tepants in
¢ ommon, and c¢lainm as heirs of said Felix Ohler,decessed, They
- did not seb up any other cleim, whether of ineumbrance or

title, than wmerely as tepants in common owning 5/7ths,and that
the complainant 0lds is & tenant in common with them, owning: hhe
other twe undivided seventh interests in tﬁis ladd , These a=
verments, of fshancy in sommencisiming the title, are express-
ly made, But  the bill did not allege in s0 many words thet
8aid Felix Ohler owned thé iand at the moment of his death, sand
it did not say that he " f{)r“.merly " owned it . It stated that
he formerly vesided in Beldwin, snd that he owned this land,end
that he ie dead snd that these sre hig_héifs, ate., as above
stated . Put that they elaim it as such heirs is wmmde ex-
pressly and plainly , snd that he owned it is slse éieariy'
stated in the apswer , Before any grounds ¢f demurrer were
filed by complsinant 0lds, after the answer had been made s
eross~-bill, the defondants amended their cross-biil to bring
into it as a defendant one H.H.Uaypard, and alleged in their
amendment of the cross-bill that after the original biil had

been filed by Olds, he had soid his interest in the land to



Dill  fhelr pight, titie, interaes

2

tois  Mr.haynard, and that  Me,Maynard does not own beyond a

possible two undivide seventh interests ip this land, and that

complainant 0lds does not own any interest in it unless he has

some lien or incumbrance therson, and th t thers is k: rola~

tion of fenants In common of *this Iand awongset the flV@ defend~
_ : o in favor of 0lds

ants and said Maynard, with = possible lienfon that part of it

whieh the original bill sttributed to said 0lds spd whieh O0lds

had now conveyed to Maynard . The amendment did not sirike
' . . ., wlOEs-

ot auything, but simply 2dded to the original/bill, and thus

the cross-bill as aucnded was oneg 1o test the title of &oii-

piaicant and said Mayuerd, , by sallegations plesded a5 well
ander Tiie partition siatutes, ag under the statutes fo yuiet

title , As smended it pesyed - that the interests of sll

eb

e pavrties to the suit i

-’I‘D

asceriaipred and decreed snd that the

interasts of the tensnts ip common be separated Ly psrtition by

mes prd Dounds or else by sale for division between such of the
parties as turn outte be tenants in common, 80 as Ty leave

any nlone wio mey turn out noi to bLe tenants in common ,  sxeapt
barely to ascertain thelr interssis.

There are two damurrers, with sets of grounds, but.
a8 the demurrer Joined ip by both ssid solicitors , Judge An-
ceson and Judge Turner, ingludes gll the grounds assigned
wall ta%e up only the demrrver

1.

@

by both together, We may as
tiled Dy them tugether . And iney can De summarized as fol-
icws :-their grounds Deing =

Ist, Mo eguity in the eross-bill as amended -

C'D

Znd, No svermwment that the eross~complainants are in pPos-

BSBE10n,

A i)

grd, Fail to set forth and spesify in the answer and eross-

s

, lien or incumbranes, and by
what ilustrument it ig derived or erested . Do not show they

hava any right, titlepintersst, ¢! qim cr incuabrance, nor sst

=1

up &ﬂj Pessession under alaim of Gfﬂ&?%ﬁip.

4th,  Butirsly wanting in,egmity, pg there is no averment
of any right,title,interest,claid, or incusbrance to entitle
them to mpintain any bill fﬁ?'fa iief. They do pot claim posses-

sion, "ha ol¥patian  *ha*+ * fapmariv their father Felix Ohler



resided in Baldwin County, Alabasme, and thet he was the owner of

nragsent

-

spid lands, which went by his pame "™ does pof show any
right,title or intersst in cross-—comblainants .

The eress-bill is also for paptition,ete.,as shown below .

L o ot

The caseis uuder submission on the demarrer ine'uding the sbove
3

"It is plain  thet the iast‘sﬁatgﬁ EPOUNG , mew that the gﬁerment‘
that the desd aen fafﬂeriy resided in this eounty, and thet
heowned this land, does not show any oresent inte?ééé'iﬁ tue
land == is but an srpumentative ground, ofidressé to one Dartic.
ular averment of the arassébiii; sud peyving no attention to other
averments of the whoie eross-bill; Dbut since this is but one
ground 3ssigmé@ , and the demurrer is on its face addressed
to the entire cross~bill in all its purposes, it follows that
if the demurrer is bad  as to sny purpose oi the bill, it
st be overrvuled, notwithesndicg the fast, if it had been a
fact, that some one grousd or other wmight be good, &8s to
50fg Pa Ptl&uiﬁ“ pgri i averment of the erossbill., For instance,
if a Dill be fll@d 1in t€a swpecis, and ome of‘;aem.is zood and
contains eyuity while the other does net, then a demurrer, in
order to be sustained, when sd@essed to the whole bill, must
be zood ag to the whole v of course, 1if it were adessed to
afniy one aspect , and is good as to thal, it might waii be sUS-
teineg: as to fthat aspect, buﬁ not when it is adressait@ the bill
as g whole , as this demirrer is , Tihe grounds of a de=

Cmurrer are nothing wmore than simply the plader's ressons for

& demurrer to the eifect that g bill is ineufiiecisnt, in part or

in wiacie; hiepce if only one of sueh reasons is good  that demur-
rer miat be SEsiaiﬁeé, for it needs only one zood ground; but
this is not necessarily true when the desmurrer gﬂes ﬁe the whole
b iii, becsuse in such case the demurrer, on some graund_ar
gther, must be good to the whole bill, 8¢ that if the bill be

gocd in one aspect, though bad in aﬁﬂthéf, then s demrrar to

the whole bill has to %e'@vgf°alea, entirely, notwithsisnding

e




some ground mey be good as to some part of tae b;il For geex
&mpie; wieire the bill is filed i dGhQL anﬁebt,ef erogs-onill
either, a demurrer with a doﬁﬂ grounds, eleven of which sre vad,
miust Le sustained if énly one ground be good ; this is t?ue,.
-ﬁhétheﬁ‘it'be sddressed to one as@éat or both 3 if addressed to
beth,hewavef?"the?e mst De at least one ground which is good to
both aspects, otherwise it has o be overruled , These decis-
i0N8 are tag.numeroﬂs for guestion , sand sare applicable in
tiis casg . The.§?GUﬁﬁ that the 9118Jat103 6¢f former ti=-
tie 108 not indicste any present title is evidently addressd

te this particular allgstion in the c?¢§§i%ill, (tho! migm
‘iuﬂ,ed in the desurser). As a&éfeﬁgﬁﬁ to the whole Lill it esn

not avail for any Purpose, becau %fthnre are other ﬁizeéﬁtlﬁns

W pl&lﬂly a present title .And .

a demurrer to tie whole cross-pill, with a ground that one pert

in the eress-bill which do she

o f the eross=Liil is not suffibienfiy'aliegeﬁ, connot be sus-
tained where there are other aileaaiians that make the oeross

at least
bill good for Jone of its ﬁmieﬂbes .

LT

A e T T R o o

if ﬁhis cros3-bil had Deen filed under only the perscnal oroe-
ceeding statute to quiet title, as iae original bill was,
then the defendants, would r&f have needed to obtain sny afe
tirsative velief by wgy of a cross-hill -- they could hesve simply
set up their claim by an answer, without making it a cross-bill,
and tiey would then have the burden of estaiblishing whatever
Fight,titie,intef@st,11@& oF incu;branea they set up apd s?eei_
iied gs theirs . . o
Emith vs.Iryingtﬁn Land Co.,I850 2la., 4F9,
Fast Egham B.R.Ce. vs.Egham Mech.& ¥, o.,1I50
| Ala., 483, | |
To other words, this would be blmﬁﬁf the F@iief that the state-
ute itasell rovides, no more, nie less . I50 Alm,., 4035,
| | | I0T So.,838,
And in that event, the defendsnts eould not have tested out
the right,snd title, ete., of the complainant who filed the orige-
inal biil, '



But wheve the defendant desires affirmetive relief of soms
kind, he should file & cross-bill ond pray for it , if he
e oulines himsalf to the stattory proceeding to guiettitie .,

Otherwise, the issue ould be, the seme as in an answor slone,

what is the right of the defendants in the bill as against the
complainant , 10T Se.Bep., 835,

Ii the purposes are cognate t¢ the land concernad in
the origingl bill, then the eross-bill filed mey do several
things, é% as mauy as it will. For instanse, it ean thus
test out  and ascertain what is the right and title,interest,
¢ iaim, lien or incumrabee, of the complaingnt himself . or,
it ean bring in outside matters appropriate to any of the Dar~
ties about the same 1&5@, Just 80 it is not muliifarious--utho!
the statute on mmltifgriuusne83 now perzits almost anything to
be brought in, wnder its terms aud langusge , and no guestion
of multifariousness has arisen hers . Here, the cross-bill
brings in » status of isnaney in common ( formerly esiled a8 joint
title ) and =asks that the interests of al 1 the parties 4o
‘thre causacbe aseertained and declared in the decree, and that-
the iaud be partitioned or sold for division belween sueh of
the parties as the evidsnce may show are tesants in common of it,

Bat the grounds of this domurrer clsim that this
whole cross-bil]l is bad Tbecsuse the cross-~bill does not sat
forth anl specify what is the defendants' right and by what instru-
ment 1t is derived or ereated, does not show thay have any right,
iien,inocumbravece, eotec . This resson for sustaining the deuur-~
rer to the whole bill evidently is addressed to oply that aspect
of the Dill as to quisting title under the statute. Of gourse,
it is bad and must be G?er?uleé, if there be anything in the
cross=bill t¢ give it any equity . Even if the coss~bill were
merely to sscertain the inteérests of the complainant wder the
stetute, a8 to goieting titles, it is néver requisite that
one whom this statinte reguires to set forth and syeeify'hiﬂrPight
sandby whet ipstrument or how it was derived and created, gshall-
s&¢ forth and spefify matters of evidense, sueh ag is contained |
in & chain or source of title.  The statute does not say they
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must set forth and svecify by whgt instraéent, in evaery case,
the defendant derives his title or by whiech it is ereated, for
in some instances, such as here, it would pot be possible, les=
gally spec™ing, to do s0 , as where one claims by inheritance .
Just as in ejectment it reguired a sitsatute to be enscted so as&te
‘rquire one to set forth and speeify his title, ete., or chein of
title, 8o in the hill to qu et title e defendant is not
required by any statute to set forth his ehain or the sourge of
his titie or otherwise to plesd matters of evidence . If he has
a deed, or n will, he must set it up, and in this kind of suit
he must set up every different title that he claims, if he has
different claims of title , because he is going to lose out
on everything that he does not set up, even the! he wins on what
he does set up ., The siatute means what 1t says := if he has s
deed or will made directly to himself, he must set it'ag if he
dasires to rely on that derivation ; but if he elasims by inherit-
ance, he does ﬁﬁt necessarily have to do more than shoew that
fact, and that his ancestor from whom he derived the claim he
males, .haﬂ the title; to reguire him to 8% up the deed to his
angestor, if there was g deed, is to reguire him to plesd mat-
ters of evidence .  Huppose, again, that h s gncestor did sot
have any instrument, neiﬁher deed nor will directly to himself;
thep 11 that would be required is to show how the defendant de-
rives his title or ¢laim, by inheritanee y for if it were
fequil"@iglﬁ’&ys to set up that one has s deed, or a will, then
the faet than the sneestor hd acquired title by alverse possessicn
witiiout even a color of title, would be totally unavailing to a
defendant ,the' he may have inhé?ited the full titls A de
fendant is not reguired to set nup an& apecify the source df his
¢ iaim, nor his ehain of title . Lek v.¥ahn,I05 So.Rep.,I85 .
He mey, ifi he wishes, do ﬁafe than the statute reguires, and
thus incumber himself with s greater burden of oo, of Mune
neCassary or rdunant allegations ", but the statute does pot re-
g uire it-—- ho need nmot set out the sources from whish he elaims
the title. Ward vs.Jauney,& Cheney, 104 Ala;,Igz. Adler vs.
gullivan,ITH Alp,,B84,  Wiehther does a eross-complainant have

~ta mat ont more,when by a cross-bill he asks merelythe affiras-



tive relief of testing out to sscertsin what interest the come
plainant has .  Drennan v, White, IS8T Alm., 274,

| Adler ve.Sullivan,ITE Ala., B4,
This is expressly stated congerning s cross~complainant in the
last above decisions,  Just as in the sbove analogous cases rgm
lating te eomplainants ., And Jjust as this is t ue in the statuw~
to vy proceeding only, so it is all the more true when the

cross-bill,or the original bill either, brings into the ecase
other matters besides sueh siaiutory matters, ag is o eommon
prastice .
| Thig the wresnt cross=bill does, as is permitted .
After first sefiing out snd spécifying what is the title of the
erasSé&empiaingﬂts, snd that it was déﬁi@éd-hy inheritence from
rPéix Ohler, deceasad,  which is suffiecient to make it a good
oross-bill under the statute so as to sscertain thatf the other
two undivided seveths are owned by the s?iginai coaplainant or
hig grantee Maynard, eor that it is owned between them in whate
gol' wpy it is owned between them, it goes further and asks
for further affirmative relief, as is lawful, nvamely, it asks fe
9 separation of interests between whoever are the tenants in come
mon, | _

This , wmifesily, would not have been permissible
under daclisions in forosg Just hafore the code of 1922, under
w hieh this ;wéceeﬁiﬂg is taken, went inte force . But it is
new .

Under those former decisions it was required that
where such a separation of interests is sought, by yartitiag or
sale for division, it musﬁ be between perséns who are tenants in
common in the land, and 1if it ever fturned out that g perty ap=
pears finally not to be such a tenant in common with the rest .

the requirement.was that either sueh non-tenant be put out of the
ease oF olse the bill must be dismissed, wupon the ground that
an outsider, one having no tenaney in common with the others,

¢ ould not be brought into the ease with those having interests

in the land to be divided or sold . Thus, =2 tepant in sommon,

‘desiring to bring in such an entire cutsider, in order o elear




up anl} dispute or doubt or ¢loud, that the proverty may be freed
of suchh trouble for the bepefit of uﬂOSG who are to share in it,
eculd not bf%%g bﬁﬂﬁ an outsider ;ﬂte the case, on abjeation,

If then, it fi ally sppeared that someone is in who is not such

a tenant in common, ﬂega,éless of whatever sort of slaim he
might have or make against the land, 'thgﬁ tf@uble goild not DLe
settied up in a2 partition suit, but the bill would have to be

4 igwissed wholly, ii he were not himself smended or diswisscol oot

ef it , Maias laof? nis 3ihimﬁwi tever it as, undarterwined.

1

This was a great dimscveming s ond worey end Lle to thoBe

wihie vere interested ip the land., And there was some strong
ressoning against this view, but it prevailed, And because it
was regarded as ubjust to the tenants in common, it was changed
by the legisiature , Thise was done in Y920 by acts that are now
in the new code, as appears in 1its sections 9381, 9832;?333,
and 9834 as amen&eﬂ by said sct of 198G, To quote them briefly,
ii substance, - 9ast, as ¢ e ulty'gurlaélctzen nnd DOWErs, |
gives this eourt eriginal jurisdietion to ﬁl?lde or sell amongst
tenants in common of land, regardless of who is ip possession
of it, and regardiess of Whgt sort of elsims may be set up by the
defendants in the bill for ?aftitiOE, it says in so many words,
that this is so, Y whether the defendant denies the title of
complainant, or sets up adverse possession or mot ", Seetion
8282 provides for an outsider to eome in voluntarily with what-
gver Figﬁ£ or claim hseds up, by way of interpleader. Section
8235 requires the court to deelare the rights of everybdy. in
the ease,whether the cutsider eomes in or is brought in., And
section 9884 as smended in 1920, reguires the sourt to settle
a1l questions, remove all clouds, sdjust all equities of the
tenants ip common ae Letween eseh other, as well gs any equities
or incurrances or claims by outsiders agains’ someone o more of
the tenants in commone-  svery right of gverybody in the case
ig tc be settled and dé%ermiﬁeﬁ, and the whole watter ended in
the one suit in equity . A1l these ere under the partition
subject,and thers can be no doubt taat the cross-bill as amended

has equity, for ope purpose or the other or for beth purposes,



according to its allegations .
_Your Homor thouglht omee that the possession ¢f a cross-
G ceplainant is necessary, but the sbove statute as to equity
jurisdetion expressly applies both to psrtitiens by metes and
bounds and fﬁlsaie for division, se¢ that in equity ﬁie mgtter of
possession ecuts absolutely no figure,.as a prerequisite for a sepe
reticn of interests of parties in land ., by ?artitiog, or by
sale . The statuteilself is toe clesr for question on the Doint.
and this is proper when you consider the real nature of a tenaney
in ecmmon; it does not imply the legal titie at all, for ten-
ants in common may have only an eguitable title ; they may be tenm
ants in common of a leasehold estate, or other less estate than
the full title . And even where the slliegsticon is of the iegai
t itle, nas in this case, the siatufe steps in and dispenses
w ith any reguirement that tie tenents in common shall be in pos~
session; if one is in, he is ip fer them all; but none of them
 peeds to be in possession, and they can have a sale or else a
vartitien in egquity even where ocne is in %he gsets up snd shows
that he is ip adverse possession claiming agginst them all.
The aljegations for the separation of imterests
are not ehallenged expressly by any ground of the demurrer, and
are ot eovered Hy Qhe general demurrer or ground that the erosg—
Lill has no eguity . Let's see if that iz true .
"It is held it is pot necessary to allege thet the parties
elaimed to be teﬂants-iﬁ common, nor to prove, that they have,

the legal title—- o mere ewuitable title is sufficient. I28 Als.,
179, 208 Ala., 479. Hpee all that is necessaryis to allege
that there sre tenents in common, and what is the gquantum of
interast Qf_@aah tenant igleammﬁn. Jode sections 9305 at.se@.
It is not necessary to allege the divisibility or pondivisibility
of the land other than in the very terms snd lan uvage of tie stat-
ute itself giving this remedy , ihat is, ip the gepelal Words
there used. I80 Ala., IG2,

Under these new and old secticns is partition, the crosse-

U ill as smepded tobring in Mr.Msynsrd, is sufficient to clear
upb el guestions of what intersst he or comdlainant Olds has,
apd to obtein a deeree in faver of whoever is entitled and aske

a2 deoree . You will recall that ip equity the old rule tuatl



all must recover or pone ecan has been abolished by the stat-
vtes, and now under them even where there are mﬁny complaine
ants anyone One oF moremey have a decree while others may not,
tud also the decree goes against whichever of the defendants

is lisble, regardless of whether other defendants aré or not ,

- There is oOne Basé that has been decided wmder ihﬁsenew parti-
tion statutes, and w.der it, our allegations and pP&ye?S'iﬂ?_paF-
tition are s&ffieient:; for partition or gparation of interests ,
alog with settiing up every right or elaim asserted, bLetween sil
the parties te the cause, howaver they eoue or are brought in,

ig now the practice, even as against some outsider whe turns
out net even o be a ftenant in common »  Bandlin v. Anders,
.98 Southern, ( Alabama )/ 209,

Therefore, even if the ailegations had not Deen sufiiew
ient to test out the rights of the complainsnt 0lds, and his
grantee Mr.Maynard, under the statuie as to quieting titles, ===
although T maintain they were —= 'whgtever-mgy'be thair‘rights
is a subgest matter of the partition eross~bill filed , wunder
the eXprebs terms of the partition statutes, whieh thug enables
their rights to be sscertained,determined, quieted fully, at
the instance of the five Ohler eross-cemplainants. |

To reeapitulate, the cross-bill as amended mneeds pot
to alleg ge or show any sort of possession, tho' it does show it
by alleging tenancy in common, if Olds or Msyvard be in pos=-
session 3 It does set forth andspecify what right or title
defendants and eross-compleinsnts have, and does show how they

.Anviod _oar acanived it. | Ti dnes_ set 10 a elaim of owpershib.
thﬁrity for ?ﬁﬁhn?lﬁg s nopresident or anyone slse, and@r the

sonstitution, to make security for the cosrs, and to éﬁ;lts
teﬁms'ﬁusﬁ be complied with, er the party be brought within it ,
Tn this case that is not true .  For the statute itself avd the
deéiéi@ns eonstruing it, say s¢ distinetly . The statute does
not cffend the presrnt seetion I§ of the bill of rights, as fo
pdminigtering justice without sale,éenigl or éeiay, ete , Bt
his yuestion, as tc bringing a party into the terws of this

statute has arisen Defore and been settled . It is held that



under the Dbove decis:ons and statutas;- the ellegation ofrevery-'
thing necessary to ascertein and declare what are the rights of
éaeh party to thée ceuse, and to have the separation of the
interests prgyéﬁ for in the eross-bill. i do not see how it
is possible to doubt thet the cross-bill has equity , and it
follows thet the demirrers filed agsinst it should be overruled .
?hié veans the demurrer of Mr. 0Olds, and the demurrer of Mr.Maye
nagd . | | |

gt ths same time the sasge was sutmitted on 2 motion by Mr.0lds

to require these cross~compleinants té give security for"the
gosts , ¥ | |

What costs 7 On what grounds or reasons ?

" o the grounds ﬁégt they -are ncnresidents of the State of

Alabamg ", Purther Dbecause ¥ The felief seught in their

alleged eross bill is entirely different and distinet from the

matters set out in the originsl bill, and they are bringing in

ﬁﬁw'yartiés ", Becguse " The matters set up ip the Cross
Lill are an eﬂiire’ ée?a?tu?é from the matter invoived in the

origingl bill, " | B

T¢ regaire security for the ecsts, which means the

whole eosts of the cause, they must certainiy'briﬁgrﬁa'within
the terms of the statute on this subject , and it doesn't seem
t o be a merely'diScyéticngry matter with the court to ré%aire
seﬁﬁ?ity or not . On the contrary, the ststute is the only
.aathgrity for requiring g nenresident or anyone else, under the
constitution, to make seeurity for the cosrs, and 1o EgZits
terms must be complied with, or the party be brought within it .
In this case that is not true .,  For thé'ﬁtatute_itSQEf and the
decisions consiruing it, say so distinotly . The statute does
net offend the presrnt section I8 of the bill of rights, as fo
odministéfing justice witrout sale,denial or delay, ete . But
this yuestion, as toc bringing & party into the terws of this

statute has arisen before and been settled . It is held that



the costs for whieh the security, when properly required,is to
be given, aré_ ail thé costs for which tie ﬁlaintiff nay be or
hecome lisble » 124 Ala., 547 , on page 8§48, And it is mani -
fost that in this case that this mesns not only the costs of
the eross-bill alone, but all the costs of the cause=—- it was
hid that it covers even sosts already accrued as well as those
created alftefwards , Ib., ©p.b48,
The statﬁte requifes that when this security is 1o
be required, then the suit Lrought by the vonrosident must be
‘diswmissed unless the seeurity be given when the suil was eom~=
menced, or in the time fixed py the aaurt; gode section 7249,
ard snother provides for dismissing it in 80 days after the
o order of court
notice,to give the sesurity when the suit is brought by a plsin-
tiff whoe i3 resident and afterwards becomes a gonresident . TR5RZ,
donstruing thésed statutes, as to nonresidence, the
supreme court, to make a long argument short, settled it,

that this statute applies iny'when the nﬁnresident, who has

alreng been brought into eourt by e complainant, files a ﬁr%ceéﬁ-

ing that wholly secks some entirely new and indemdent ralief

" not related to that sought by the complainant., 1 believe this
to be a correct statesent, but I will rather takef them from
the decisions themselves . There are a number of former
decisions that held that wherever in any event a nonresident
asked affirmstive relief, the statute would apply apd so the
seeﬁrity for the eosts of the cause could De required, but that
related to an entirely new case, Sepsrate anddiégtinet from the
cause of sction im the original suit , and this is eviéentiy

the resson why moveant alleges that the present eross-bill con-

stitutes an entire departue from the original bill, This, on

T ins %Gtiéﬁ, aopears plainly ineorreét. You cannot read the
two eases below cited without eoncluding moveant is in error .
In MeAdams vs.Beard, 84 Ala.,4V8, it was held nlainly that

s trial of the right of property is a suit begun by the glaimant,
is a suit within a suit, an&'yat is pot within either the spirit
or the letter of this statute as t¢ requiring the claimant

to give security for the cosis . And in the case oi ex parte

G
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Blackburn, & nonresident was not required to give security for
the costs, slthongh taking a proceading in a pending cause .
Yrs, ¥oore, a nonresident, was wade a defendant in a cause ¥
lating to her child, and its custody was therein ewarded to an-
other; thereupen ¥rs.hoore, while still a nonresident, filed

B .
in the same eause her application for habess srpus to recover the

shild, and it was heid that this amounted to a new gpplication
t o the same court in tie same cause to modify said former decree
giving the custody to that other person, and to have its custody
now awvarded to herself, Mrs.doore . .Thereap@n g motion was
made to require her to give security for the costs, and  the
supreme court held that it shall not be done , on the ground
that this is not seeking some relieff affirmetively which is
entirely new and independent of the cause of action stated in
the suit, but is merely the asking of alditional or furiher.
orders in the.aame suit, and is not the bringing of a new suit
such as the statute contenplates .  So, euf eross-bill, whiech
at once asks relief as to testing out the ecompiainant's title
both under the statute ss to quieting title nd also under the
partition statute, merely avks the further relief of sepa~
rating those interests of the parties, aiter they shall have been
aseertained, and this brings it elearly within the prineiple of |
th above Blackburn easse, that where it merely seks g&ditiengi
or Turther relief in the same case, it is pot the commencement
of a suit in the meaning of this statute . Moreover, the
statute speaks of the suit being one by or for the use of the
ecross-gcomplainant, and it is perfectly clear thi the partition
sought is not for the sole use of the cross-eomplsinants, but
also for the benefit of the comPlainant , they being tenants
in comgon, This is also just, and right, because. the
eross-complainants did not thewselves voluntabily bring suit in
thefirst place, but were themselves first forced into the |
court against their will; and then they but ask the same kind
o f relief as in the ﬁ?igiﬁ&i bill, relating to the same Proper=-
ty, but also ssk further or atditional relief about it in the
same suit inte which they themselves were first foreed , It

sems plain that the cross-complainants, although brought in



themsdves in the first place, as nonresidents, mey file their
eross-bill, when brought inm, about the same subject-matter this
land, and have like relief as the original bill seeks, and in
sddition the further relief of separating the interests ascer-

tained, without being required to give security for  prpeeeding

not wholly in their own interest but for the use of the original

eomplainant a8 well, =as joint tenants of the land, without
being reguired to give security, as if they hed originaily
brought the pertition suit themselves by original bill, The
distiction is clearly made by the above two cases of Blackburn
and Merdams , | .
Respectfully submitted,
. B. Jobbs

Qolir for Nefts. & eross compkis,
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’ STEVENS, M¢CORVEY, MSLEOD, GOODE & TURNER
b ATTORNEYS AT LAW
502-8 FIRST NATIONAL BANY BUILDING
MORILE, ALABAMA
L:g::ipﬁ.ﬂi\;ﬁiv )
WILLIAM MSLEGD
SavD B peonE June 18th, 1928.
C. M, A.ROGERS
Hon, Jobn P. Leigh,
Julge of the Cireuit Court,
Brewbton, Alsbams.

Dear Judge Lelgh:- In re: Charles W. 0lds, complainant,
: : -vs.,~ August Ohier, ‘

The above case is pemding in the Cireulit Court of Baldwin
County, the original complainant being representsd by Judge
William 3. Anderson. Prier to Judge Anderson’s death the cause
was gubmitted on demurrers of complainant to answer and grogs-
bill and demurrvers of Hiram H. Maynard to said cross-bill, the
gald Maynard having been mmde a defendant thereto, and further
gubmitted on moticn of complainant to require cross-cemplainsnt
to give geeurity for eosits. This matter was handled for the de-
fendant by Judge Andersen during his lifetime and while the writer
was interested therein as associaste counsel, he never took an
active interest in sald case. “nite a while ago we were ftrnished
with a cepy of a brief by Judge Cobbs, who is on the other side of
this case, and we were also furnished with a brief prepared by
" Judge William 5. Anderson in support of the demurrers and motion
as filed. Ingsmuch as the litigation was handled by Juige Andersm
up to the time of his death we hesitate o wundertake to add any-
thing to his brief because of our convietion that he thoroughly knew
the state of the plegq;ng and the several guestions raiged. We
therefore submit you“ our drief in ths matter, the original brief
prepared by Judge Anderson which is hereto Rttached. We are send-
ing a sopy of this letter and brief %o Judge Cohbs for hls inferma-
tion. .

We are sending this letter directly to the Register at Bay
Minette with the request that if the papers are not 2lready in your
hands that they be submitted to you at once. If at all possible
we will appreciagte your handing down a deezsien upocn the matters
involved as gpeedlly as pessible.

With I:indest regards ami best wishes, I am,

Copy to

Judge D. B. Gobba,
Mobile, Alabama.
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Charies W, Olds,

Complainent, GIRCUIT'GOUET, BALDWIN COUNTY, ATABAMA,

fugust Ohler et al.,

}
!
. ' % In Baui ty.
) ' .
Defendants. )

Bill to quiet the title of Complainant.

Brief for %emplainént on submission of csuse, on Demurrers

gnd motion to reguire Cross Complainants to give security for costs,.

I hardly deem it-necessgry to notice the Demurrer to the
original Bill. The Bill is in the statutory forms, it alleges that,

" Seconde Complainant shows unto your Honor that he is in
the pesceable possession of, and claiming to be the owner
in his own right of all that tract or parcel of land in
Baldwin County, Alebama, deseribed as follows, to-wit:”

The Defendants demur to the Bill of Complaint upon the ground
| "that it does not Sufficiently set forth and allege that the

-complainant owng the land set forth and described in the
Second paragraph of the Bili™.

Demurrers to Answer and Cross Bill.

'ﬁﬁw As sn Answer required by the statute, it fails to set Fforth
and sgpecify, their title, claim, interest orlincumbrance,and by what
instrument the same isg derived, or ereated;

In the 3rd parsgraph of the answer, they admit that they claim
some interast,elaim or incumbrance on the land, and that they sre
the heirs &t law of Pelix Ghler,aaceased, but do not say wh&ﬁ that
interest is, |

The 4th.paragraph of the BEnswer, makes tﬁese statements,

"Respondents admlt that Felix Ohler,deceased,was their father,

and formerly resided in Baldwin County, Alabama, in which the

land is located, and that he was the owner of said land,which
went commonly by his namel - '

4% the time of his death he left surviving him seven chil-

dren, his heirs at law, of whom these respondents are five, and
that the other two are alsc in life."

"Respondents also a&llege that the complainant negotiated
with all seven of the heirs of said Felix Ohler 4o purchase
their respective interests in said land; that he succeeded in
obtaining deeds from two of said heirs Tor their two sevenths
interest therein; but failed to obtain a deed or s contract of
conveyance for the undivided interests of these respondents
in said land”. _

"That these five respondents and seid two other persons
were al the time of said negotiations, heirs at law of said
felix Ohler and prior thereto,was a fact well known o the
Complainant™. ‘

{1 "Respondents did not part with bheir interests in said

f ¥ land to the complainents or to others, and this fact was well
, -j known to the complainant when he negotiated to take deeds from
f ) fhem for their in’serestst ‘ : :

A



ﬁth.Pﬁr&graph. _ .
ERQSPOEdents further ailege that they sach of them own respéet-
-ively an undivided one-seventh interest in said land,so that

the fivevrespondents Logether own five undivided sevenths in-
terest therein. The Complainsant owns two undivided sevenths
interest in said land. And Complainant and these respoadants
are according 1y tenants in common of said 1ané owning in
propotion as above set forth."”

Gth. Paragraph and last paragraph. allsgss,

 then follows the aver-
That the land can be equitsble divided by metes snd bounds,

mad that it cannot be ecultably divided,aldinthat event they;may
- for s sale of the land for divisgion.

The Erayer ealls for the Court to ascertain and determine

the rights of the respective partles and will determine that
Crogs Complainants are bemanis in common with complainanik.

That there seversl interests be separated, or that the land
be s0ld ané the proceeds divided betwesen the parties.

I have thus set out & full summary of the Bill, so that the
Court mey see that there is no Equity in the Bill ss & Cross-Bill;
and the Answer utterly fails to set forth and specify any title,
¢laim, interest ok encumbranee on the part of the defendants.

The only clainm te'ownership or inbterest is contained in the
4th.persgreaph,

" Regpondents admit that Felix Chler,decesgsed, was their
father and formerly resided in Baldwin Gounty, ﬁlabama in

which the land is locsbed, and that he was the owner of
said land, which went 3ommanly by his nsme" :

"At the time of his death he left subviving him seven
children, his heirs at law, of whom these respondents gre
five,snd that the other two are slsgo in life".

These allegations may all be true, that Felix Ohler formerly
resided in Baldwin County, and that he cwned this land, They 4o not
"say how long sgo that was, nor do they deny that he parted with his
title in some \ﬁfay. I ﬁiight have been twenity-five or thirty years
8go, snd he mey have parited with his'title.

The next sllegation is that, "at the time of his death he
left seven children his heirs at.law,éf'Wham these respondents are
five", There is an utter failure fto sllege that Fe1ix Ohiler wasg
thé éwnar of this land at the time of his death, or Whenﬁhis death
took piace.

Do these allegations show any present right, title or in-
terest in.respondeﬁﬁs. Congtruing the allegationslmost strongly
against the yiaa&er, they would tend to show that Felix Ohler @as
‘not the owner at the time of hisg death, snd that such interesi aé

he had at some time was lost or disposed of by said Felix Ohler.

Al A i e s - R




- I would call the Court's attentlan te the fact that the only
basis for & elaim that these resyendeﬁts are tenants in common with
complainant, ‘1s set out in the sane 4th.paragraph of respondeﬁts
answer and crose bill, that complainantrnegetlateﬁ with the seven
children of said Felix Okler, to Burchase the;r respectlve interests,

and succeeded in ebtaln;ng,éeeés from two of said heirs, but failed
| to get deeds from the five respondents. |
That fact respndents eaﬁclﬁaa make.them tenants in common.,
That is the only ground on whiech they seek-to-base'their claim
that they are teﬁants in common with complainant. They say that by
these desds from the two heirs, the complasinent became the owner of

two seventh, and these respondents e romained the

owners of five sevenths, "ind Complainant snd respendents are accord-

1ng1y benants in common cf seid land, owning in proportion as sbove
gset forth.," | |

I submit to the Court, that a cemplalnant seeklng to quiet
the title to a traet of land from several parties who are repubted
t0 have some right, title or 1nterest iE said lan& even though they
be brothers and 51sters who eobtains s quit elaim deed from one of
said parties, does not thereby make himself a tenant in common with
the others, who refuse to releage their interest.

But suech is the claim of the respondent in this ease;

I¥ has no other feundatian._

The Amendmdnt to Cross Bill, is in the nature of & Bil#;o Quiet
the title against the defendents. but it conteins no sllegation that
$ross‘complainants are‘in possession of gaid lands or claim to be
the owners thersef. Without setting up sny ownership or possession
of said lands cross eemplalnants call upon the persons name& as de=
fendants, to set forth end speeify in their respective snswers, what
is the right, title, interest lien or encumbrance, that they claim upon
said land, and by what instrument it is derived or crested.

The Cross Bill Then claims that they are tenants in common
by reason of'the conveyanece or ¥&lease of two of the seven original
heirs of Pelix Bhler %o Chsrles W. Olds. |

We insist that there is no sufficient Answer to the Originsl

Bi1? andé the Croos Bill and amendment are entirely wanting in equity
and should not require an&wars.

4
3
|
I
|
i
:
|
|
!
i
I
i
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Ori the motion to require Cross-Complainsnts to give

security for the costs.

We confidently submit %o the Court, that this motion should
be granted.
. Cross-Complainants are non residents, by their own admissions,
The.Cressmﬂomplainants ask for relief entirely distinet and

different from the matters set ocut in the Original Bill, and they

are bringing in new parties. The matters set out in the Cross Bill
are & departure from the metters involved in the Ofiginal Bill.

The Statube requiring sesurity for costs, Gee.7249 of the
code of 1923 is in these words,

"Nonresidents must give security for costas. All suits at
law or in equity, commenced by or for the use of a non-
resident of this state, must be dismissed on motien, if
security for the costs, approved by the clerk or regisber,
be not given bu such nonresident when the suit is commen-
ced, or within such time thereaffer as the court may direct™

£ ]

o | : . - ’ .
E;ﬁ As held by the Supreme Court in Ex parte Blackburn, 204 Ala.132,
O & -

&, (85 80.495); |

©o "The foregoing statute has heretofore received an elag~
F tic construction by this eourt, so as to make the giving of .
igg security for costs necessary in practically all proceedings
© - or actions,which seek affirmative relief, by invoking the

iy action of the court, and has been applied in several insbtan-
33 ced to petitions in pending suits”,

3 The Supreme Court however in this cage of Ex parte Blackburn,

§ cited sbove, which was s petition for hsbeas corpus seeking“tha

3 custody of & minor child, the Court held,

K]

"Piling of & petition for hsbess corpus Seeking the custo-
-4y of a minor child, which merely sought further sction

by the court in a pending cause,in which the petitieoner

was & party snd related to the custody of the child,which
wag & ward of the couri, court never having lost jurisdie-
tion, was not, "the commencement of & swit" within the in=

fluence of the statute, regquiring that nonresidents must
give security for costg,”

Thisg case clearly shows, that it was an exeeptien $0 the rule,
and related te the custody of a minor child which was & ward of the

Gourt; and the court had never lost Jurisdiction, to determine what

was the best interest of the child,

In the case of Ex parte Blackburn 202 Ala 132, (8D 50.495)

the Court quobes with approval the case

38 Als.5l4, where 1t was held, : blicati
gg&riﬂg by a non-regident defendant, is within the Btatute

requiring security for costs.”

This case is cited by couneil for cross complainants; . as an
authofity,why they should not give security for costs, we think it

is against them as this suit does not relate to the custody of a
minor child.
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In the other case cited by Council in his Brief for Gross
complainante, McAdams vs Baard, 54 Ala 478, we think our friend
has entirely misconstrued the decision in that case.

He cites the case &s holding that the Claimant, in a suit
to try the right of property, is not such & sult as requires the
elaiﬁanﬁ to give.seaarity_for cost8., The case makes no such hélding.

The head note is thist | |

"The commencement of & statutory claim skhit, is not the
issue of the execution, nor its levy, but the making of
the affidavit and the giving of the bond by the claimant.”

Clearly uwhder that decision if the Claimant were g non-resident
he would be req&ired to give security for the costs,

In that case, McAdams vs Beérd 34 Ala 478, DBeard & Henderson

| were the plaintiffs in execution ageingt David Edwerds, and James
- the orlglnal
Kcﬁaams was the clsimant. MeAdsms wWas not & party to/khﬁk'suit.

The execution in the case of Beard & Hendersan vy, Bdwards,was
levied on certain property on Dee 3,1855; and the claimant,MoiAdans,
made the statutory affidavit éﬁﬁ gove the bond on Jany 7,1856.

After several continusnces by bofh p&rties,thé case was finally
called for trial:at the Fall Term 1858, and the élaimant then moved
to dismiss the levy on the greund that the plaintiff was & nanmres;
ident, and had fasiled to glve security for costs.

There was no question rsised in the cass as to the claimant
g;ving gocurity for costs. He the claimant moved to dismissvthe levy
of the execution, because the plaintiff,in the cause Wwas & non-res-
ident and had failed to give security for the costs.
| The only.two cases cited by the Brief for cross-complainants,
ténd to show that the meti@n ghould be granted, and cross-complain-

/ required to give security for costs, 1f they are allowed to remain:

in the case and prosecute their Croass Bill.
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.Charles ¥W. Olds,
Geompilainant, IN THE CIRCUIL COURT OF
BALDWIN COUNYY, ATABANA,

V3

August Ohler, et als., IN EQUILY,

Regpondents,

This cause comiﬂgron.te be heard is submitted for final
decree on the piéadings, including the answer -of Hiram H,'Maynard
this day filed, and the agreement of counsel dated the l4th day‘of
July, 19%8, and filed as of this date. TUpen consideration of said
pleadings and the agreement of counsel as aforesgald, it is ordergd,
adjudged and decreed by the Court as follows:

1. It is ordéﬁed that the several demurrérs and moctions
hereéofore filed in s=2id ceuse and referred to in sald agreement
be, and the same a?e'heéeby, permitﬁed to be withdrawn, and are‘withw
drawn by attorneys Lor the respective parties in open_court, and
that the former. submiseion on said demurrers and meotion be, and
the -same is hereby, set aside and sald cause re-submitted as aiore-
said .

2, And it further appearing to the Court, pursuvant té
the terms of =aid agreement, thal the said_wayﬁard hes this day filed
his answer in said cause denying the materiél allegations of ssid
cross-bill and praying that his Hitle to said lands be quieted by
en appropriate decree as against all of the respondents named in
the original bill as heirs of Felix Chler, and that said respectlve
solicitors have agreed that sald cause may be . submitted for final
aecree without further notice te any of_the parties to said cause,
'i% is the oplnion of the Court that the said Hiram H. Maynard is
entitled to the relief prayed for in his éaid anawer, and it is
therefore ordereod, a&judged and decreed by_the Géuft that the title
agsserted by the five Respondentas and GPOSS"quplalﬁaPtm, August. Ohler,
Mrs..ﬁegina Smith? Mrs. Louise Jas, Mrs. Carolina Weigand and WS o
Christina @ﬁieib ig in the sald Hiram H. Maynard, and that said
Respondents have norright; title, interest, lien or lncumbrance
in or upcﬁ the property descriped In sald blll of Gomplaint, vizs
The following described lands in Ba}dw1n
County, Alsbama, viz:-

Beginuning a% 4 point where the section

line between Sections 30 and 31 inter=
sects Dolive Creek on the Haast side or



bank and running East 18.72 chains to
halr section post on sald section line,
thence South 15.50 cheains to the Nortl
line of lend sold by C. 8ivley to one
Calloway, thence due West 16.28 chains
to Dolive Creek, thence North along the
Creek to the point of beginning, being
& part of the Northeast guarter of the
Northwest Guarter of Sectlon 31 in Town-
ship 4 South oI Range 2 East, containe
ing 27 acres, more or less,

Aﬁd 1t is further ordered, adju&ged and decreed by the
Court that the title to s2id land is now in Wirem H. Waynard, free
of any right or claim on the p art of said Respondents above named,
and that as agaiﬁst.said Respondents, or any c¢laim asserted or to

be asserted by them in the future, the title of seid Hirsm H.

Haynard in and to said lands is forever quieted,

It is further crdered, adjudsged and decreed that the
Register of this Court shall, within thirty days from the rendition
of this decree, file a certified transcript therecf for record in
the Probate Court of Baldwin County, Alabama, and tax the expense
thereof as an item of costs in thia cause pursuant to 3ection 9909
of the Code or Alabama of 1923.
It is further ordered that the Probate Judge of Baldwin
County, Alabama be, and he is hereby directed to enter in his lis
pendens docket, at the proper place therein, the following entry:
UPhis cause has resulted in final decree dated
August 14th, 1928, in favor of Hiram H. Maynard, a psrty
to sald cause, declaring bthe title to the property de~
geribed in the attached 1is pendens notice to be in ths
said Hiram H, Maynard and guisting his said title as
against the five Respondents named 1in the bill of com~
plaint to which said notice refers.”
It is further ordered, adjudged and deereed that the
costs of _ﬁis canse be, and the same is hereby taxed agsinst Hiram

H. Maynar&, for which let execuﬁigg\issue.

Done in term btime, ab Lay Minette, Alabama, thig the

4L A L

udge 21lst Judicial Gircuit Ht Alabama.

14th day of Auguéty 1926.

y“\.



Charles W. Qlds, IN THE CIRCUIT COURT,

Complainant,
EQUITY SIDE,

VE e

| BALDWIN COUNTY,. A
dugust Ohler, ot al., ' BALDWIN COUNTY,. ALABAMA

hefendants.

.ﬁw‘In this cause, as will fully appear Irom ths papers filed
therein, the proceedings were begun by' an originael bill of com~
plainﬁ filed by Charles W. 0lds as Complainanﬁ, v8. August Chler,
Mrs. Regina Smith, Mrs, Louise Jagz, Mrs. Caroclina Weigaﬁd and Mrs,
Chrisﬁina Ottleib, as Respondents. All of said ReSpcndemﬁs appeared
in said cause and filed a demurrer to said bill and an answenr there~
to and prayed that =said aﬁswer De considered as a cross-pill in
.said_cause, and that thereafter said Respoﬁdents above named amended

- their orossfbill in such ﬁarticulars as will appear from said
amendment on file in this cause, smong the other matisrs asccom-
plished by said cross-bill being the brimgiﬁg in of Hiram H.

Mayﬁard as a Respondent to said cross-bill; that thefeaffer the !

Complainant and cross-respondent, Charles W; 0lds, and cross=

-respondent-Hiram He Maynard each filed separateiy their demurrers
to the cross bill of Respondeﬁts,'ana also Tiled & motvion to re=-
guire the Complainants to give security for costs of saidlproceed- !
ings. Said cause now stands submitted on the several d?murrers |
and motions above set out.

The sai@lbill of complaint descripes and involves the title
.to the following propertj:

The following descriped lands in Baldwin
County, Alabama, viz:~-
Beginning at a point where the sectlion
line between Sectionz 30 and 31 inter-
-sects Dolive Creek omn the East side or
bank and running East 18,72 chains bo
half section post on 8aid section line,
. thence South 15,50 chains to the North
‘line of .land sold by C. Sibley to ohe : : :
Calloway, thence due West 16.28 chains !
to Dolive Creek, thence North along the
Creek to the point or beginning, being
& part of the Northeast Quarter of the !
. Werthwest Quarter of Section 31 in Towne i
ghip 4 Scouth of Range 2 East, contain~
ing 27 acres, more or less. ’

: And now all of the parties to said suit, acting thréugh

'"“gth%if respective Solicitors, having-reached an agreement as: te

the settlement oi said sult, 1t is agreed that sald cause may* be




2.
settled in the following manney:

1. It is sgreed that the severai damurrers-ané.motiéns filed
by the respective parties as hereinabove outlined shall be and are.
hereby withdrawn and the former submission on such &emurrers and
motion be and the same 18 by agreement set &side,

2 That the said Hirsm H. Maynerd shall this dey fiie his
ansﬁer in said ceuse, denying the material allﬂgatlons oi said
erosg-bili and praying that his titie o said 1ands*Be quleted, by
an appropriate Jdecree, as against all of the Ré3pondents named in

- the original bill, thef being ske-heirs of Felix Ohler, and thab"

thereupon said cause may be submitted for final deéree without further

notice to any of the parties in sald cause on the.original bill,
the answer and cross-bill end the answer of the said Hiram H.
Meynard to-the cposs-bill, said decree to Dbe rendered lmmediately
upoh such submission by the Judge of the Circuit Court in which

the cause is pending, or any other Judge designated by proper
suthority to act in said premisss, elther in term time or vacatlcn.

2, That upon said submiasion the Judge of sald Court, or
such Judge as may be des vnated to act in gaid csuse, shall eﬁter
a decree adjudging and decreelng that the tible assarted by the
five defenqants and Crosse- complainants above named is in the sald
Hiram H, Maynard, and that said five Respondents have no rléht
gitle, interest, lien or incumbrance in or upon the property de-
seriped in ssid bill, and that the title to said lends, as sgainst
said Respondents, is decreed to be in the said Hiram He. Haynard,
and his title to sald land as against these Respéndents fovever
guieted.

4, That upon the entering of said decree the presiding Judge
shall issue an order to the FProbate Judgs of Baldwin County, to
enter in his 1is pendens docket, at the proper place therein, an
endersememt showing the result of salﬁ suit, end the devolutlon of
title to the property therein described in and to the gald Hiram H,
Maynard, J |

5. The original of this agresment shall be filed in. sald
cause in'support of and as subhority for the entering of the de-

cree hera in agreed to.



3.
IN WITNESS WHEREOF this agreement is executed by D. B. Cobbs,
as Solicitor of Record for the Res@ondentsrin the original bill and
Cross-Complainants; and by Ben D. Turner as the Solicitor of Record
for the Original Compleinant, Charleg W, Olds, and.Crass-Respcndent,

Hirem H. Maynard, on this the f day of July, 1928.

M. léa,é’é‘w..__

As Soliciteor of Record for Defendants
and Cross-Complainants, August Chler,
{John August Chler) Mrs. Regina Smith,
KMrs. Loulse Jasz, Mrs. Carclina Welgand,
and Mrs. ristina Ottleib, heirs of
Felix § Deceaged.

'z

As Solicitor of Record for Charles W.
Olds and Hiram H. Maynard.

- —
I
bf\
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Charles W. Olds,
Gernlainant,
- : IN THE CIRCUIT COURT OF BALIDWIN
-V, - ' : COUNTY, ALABANM
: IN EgUITY,
August Ohler et al., : '
Respondents.,

e e om G R R o W s T DR B T R wed et o mun DM S DG e ae o e

Comes the cross-respcndent, HiyamlH} Maynard; and
for answer to the cross-bill héretefore filed in this cause by
John August Ohler, sometimes known as August Ohler, Mrs. Regina’
Swith, Mrs. Loulse Jas, Mrs. Carolina Weigand, and Mys. Christina
O0ttlisb, as amended, says: |

That subsequent to the fiLing of the originel bill
in thié cause by Charles ¥. Olds; comﬁlainant, he purchased from
the said Charles ¥. 0lds all of his right, title, snd interest in
and to the property described in sald bill of complaint; that under
and by virtue of saild purchase he acquired the fﬁli and conplete
title tb gaid 1ands‘and went into possession thereof; that the
croés~complainants above named have no right, titlie, or interest
in, or sncumbrance upon, sald lands or any part thereof,

He therefofe denies each and every materialéallegawr
tion of said eross-bill as amended. which would tend to assert. a
claim of title on the part of saigd crosg-~complainants and demands
s%rlct procf of the same, ‘and prays that upen a hearing of this
cause the Court wi¢1 determine bhab hls right in snd title %o said
property is superlor to any and 21l claims asserted or %o be ag-
gserted on the part of said crogz-complainants and will enter g
decree to the effect that the legal title to sald lands is in said
Hiram H. Maynard and his title thereto be forevéx-quieteé agaiﬁst

any cleim on the part of said cross-complainants.

Stevens, RLﬁk-vey Heleg Goocde & Turner,

By

Solicitors Tor The said mrvam O,
Haynard,

e



T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT GOURT
BALDWIN COUNTY

BAY MINETTE, ALA.

June 8th,1929

Hon.D.B.Cokbs
 Mobile Alabama,

‘Dear Mr.Cobbg:-

Enclosed find @U.S? mut ou psid Baldwin
Times for advertising fee in cage of 0ldés vs Ohler,
which was eollected a few days ago by r. Turner along
wWith the other wo%ts,

p - Very tr&ly,yours;%iZ;;%}iZZEZLAAAAJqurZAHM_
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Cplds vs, ohler .
- Jany. TBth,T1925,

=

HOH T%‘Pluhnrsom,"'

- Pﬁb}.eafﬁf wl?@{ﬁl; uﬁ!}f'ﬁ,’ R . 7. . - .

T

L suitlc1ent &h& 1f nﬁt ewﬂugh ﬂmk_

G PBay winettey e S

— ;
-

T " In the ecase of

Ohas,¥.0lds, conplainant, against August Ohler et als,, in your ecourt,

Y am enslosing an amendment of my eross-bill recently forarded, aud would -

'thankfy0ﬁ t0'fi1e'thé‘ameﬂdmént,gﬁd ﬁotiﬁg jgdgg_%ﬁd@fsﬁh‘ Qaié 5mj%13?

!

f-'

taking the Live Pfy 91 5Sklﬁg Gi YOu fhe iavorfaf illlh Nlti 3udf 3ta-

' pieion fap @L Ionpé notlbe ef ilb pﬁﬁﬁans ﬁ& %urniﬂg'oﬁe? to him the

?@9 k ens labed iGP 0ﬂe ﬁoiiqr tu eaven 1ne uosts ci Peue‘ﬁiﬁg,it,w.if

(
)
e

N

'Biy'a_i'i_iidgv.i‘.ﬁ-‘f or ,ﬁi'biiﬁa}tiw ﬁalus*{ z—izimz-ai_%fig ﬁayﬁard,, & deiendant to the.

I/,a‘. . L i B ) S ‘_

~vross-bill as’ thus amended < - Thankinpg you for attention to these,

T rewain, BRI ”73_:”5 .

?ﬁo@éf’w

"'*"391"? ¢ for sross-complainants |

T
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STEVENS, MCCORVEY, MELEQD, GOODE & TURNER
ATTORNEYS AT LAW
502-8 FIRST NATIONAL BANK BUILDING
MOBILE, ALABAMA

THOMAS M. STEVENS
GESSNER T. MECORVEY
WILLIAM MSLEOD
DAVID B, GOGDE

BEN D. TURNER

'.c.M. A F{‘OGER; Au.guﬂt 14 th, 1938,

Hon. T. W. Richerseon,
' Register of the Cirouit Court,
- Bay Ninette, Alabams.

Dear Mr. Richerson: ~ In re: Charles W. 0lds vs.
Avgust Ohler,

I hand you herewith the following papers in this
eause:

1. Agreement of ocounsel dated the 14th day of
July signed by D. B. Cobbs and the writer as counsel
© for the respective parties, _

€. Answer of Hiram H. Maynard filed according
to said agreement. '

. 3, Blenk decree which we have prepared for the
eignature of Judge Leigh. : :

_ Please file as of this date the agreement of coun-
sel and the answer of said Hiram H. Maynard. _

. M¥r. D. B, Cobbs, counsel for the respondent, will ,
hand you this letter together with the several papers there-
in mentioned. He will request that Judge Ieigh sign the
decrece today and in this requegt I earmestly join., I will
thank you to see that the matter is brought o the attention
of the Julge and the deerse signed promptly.

You will note that ghe decree requires a certified
copy to be filed in the Probate Office, and the same is
hendsd you berewith, it bejng necessary that you add thereto
your certificate:. You wili note further that the Probate
Judge is direoted to enterian order enm the lis pendens dooket
showing the termination of“this cause, and we will thank you
to see that this is done. The costs in the cause are taxed
against Hiram H. Yaynard and as soon as you send me bill
therefor I will pay the same.

Thanking you for your prompt attention to the matter,
I am, 7

f::very trﬁly,

Y A

Copy to
Mr. Norborne Stone,
Beay Minette, Alabamsa.
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r. T. W Richergon,
| Register,
" PBay Minette,
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Charles W. 0lds, IN GIRCUIT COURT, BALDWIN COUNTY,

Gemplainanﬁ,
V8.

ATABANA,
In Bauity.
Mrs Regina Smith, |
lrs Louise Jasz,

Hrs Caroline Weigand and

Hrs Christins Ottlieb,
Pefendants.

)
)
]
}
_ _ }
August Ohler, %
%
)
]
To the-Hon,_John=B. Leigh, Judge of the Circuit Court of Baldwin
County, Alabama: | ' |

The Bill of Complaint of Charles W. Olds exhibited against
August OChler, Irs Regine Swith, kre Loulse Jasz, krs Caroline Weigand
and Frs Christina Obtlieb. |

| Firsh.

Complainant shows unto your Honor thet he is over the age of
twenty-one yesrs end resides in the City of iebile, Alabame, that
the defenﬂants are each over the age of twenty-one years and reside
in the City of New Orleans, Louisiana.

Secénd.

Complainant further shows unto your Honor that he ie in the
peaceable possession of, and cleiming to be the owner =mf in his own
right of all that tract or parcel of land in Baldwin County, Alabams,
described as follows, bo~wit:

Beginning at a point where the section line dividi gsectionsg
thirty (30) and thirty-one (31} in Towmship ?our,(2§_30uth,
Range Two (2} Bast intersects Dolive Creek on the Emst side of
seid creek, thence rumning Bast eighteen (18) chains and sev-
enty-two (72) links to the half sectiom line, thence South
Fifteen (15} chains and Fifty-four (54} links to the North cor-
ner of the land sold by Cyrus Sibley te Calloway, thence West
Sixteen (18) chsins snd Twenty-eight (28) links to Dolive Creek,
thence North aleng the ereek to the point Qf:be%inning, all .
being in Section Thirty-one (31}, Township Four (4) South Range
Two Hest, and containing twenty-seven acres mors or less and
known a8 the Felix Chler placs.

Third,

Complainant shows unto your Honor that gaid defendants elaim,

‘or are reputed to claim some right, title or interest in, or encum~

brenece upon said lands. Defendants are the heirs at law or next of

" kin of Felix Ohler decesased: and Complainants now calls upon said

- defendants snd each of thém, to set forth snd specify his or her

title, claim, interest or encumbrance, and how and by what instrument
the same;Zs derived snd crested. And Complainant further ghows to %the

Court, thefy no suit is pending to enforce or test the validity of the .
, . A
to said land,

ANy

F IR
title,;elalm or encumbrance asserted by said defendants

-



‘fhe Post Gfilce add;essfof each of thefée;endamts'lg se_”

the a£$1@aV1t aerete atfached aﬁi ﬂade a ﬂﬁit of } is 5111 @I Gemwvff

flalnt

- Bolicitor for Complainsnt, . .




State of Alabams)

Baiéﬁin County. % Before me T, W. Richerson, Clerk of the Circuit
Court of Ealﬁwinfﬁauuty, Alsbams, personslly sppearsd William Se
Andersoen, the Solicitﬁr for the Gcmpl&inant.in the aée?e stated
cansé, who after being by me first duly sworn, deposes and says,
that the defendants nsamed in ssid Eill of ﬁamplainti to which this
affidavit is attached are all mom-residents of the State of Alabsma,
that %hey each regide in the City of Vew Orleans in the State of
LOHlSi&E&F that he has made diligent inguiry to asscertain the post
office aﬁéress of sach of sald Defamdants and he states as a re-

sult of said inquiries, that &ugaat Qhler's Pogt Office ad&rass is

Corner of Mandeville end Johnsan Streets ﬂew Grleans L@glsaana-

p’

the Pogt Office a&ﬁrass Gf Defendent, ¥rs Hegina Smith 1§11418 Arts

Streét,‘ﬁéw Orleans, Eouisiéna; the Fogt Office a&dresa éf Hrs E@ais
Jasz, is,1918 Hlysisn Tield,Avenue, Wew Orlssns, Louisisna; the Post
Office a&&ress”af ¥rs Caroline Weigend is, Gentilly Ter?§ce,'§ewn
Orleans, Louisiana; the Post Office address of K Hrs Christine Ottlieb
is, St Glau&e Street, Loumslana _" |

. Affient further says: tha%\;é%h of said defendants is over the
age of twenbty-ons years; that Gaﬁgfaln&nt is over the age ef twenty—
one years and resides 1n Mﬂbil& Alabamao Q%

Subscribed and sworn fo bﬁfare me {?%2%%/(?7i/65;44§56445¢Z/*%

this 28rd.day of November 1935.

=y

Clerk Circuit Court,Baldwin Cotnty, Alsbams.
e ot F -




Charles W. Olds, .
Jomplainant,

V3.

august  Ohler, et als.,
. Defendants ,

Demrrer, cross-bill and answer ,

Now come John August Ohler, ¥rs.Refina Swmith, Mrs,Louise Jas |,  Mrs,
Oarolina Weigand, and Mrs, Christina Ottliieb , beimg_the same DPersons
uamed or intended to be nemed in the originel bill heresino as defendants ,
sud demr to said bill of gomplaint upon the ground tiaat 1t does not
suifiiiently set forth and ailegé that the complaint owns the land set

i orth and described in the second paragrapi or section ol the Bill .

| tnd Tor ansver to said bill of somplaint and a sross-bill there-

to, respondents say as follows :=

1. They admit the ailegation of the first paragrapt of tie bill set-
ing forth the ages,names and residences ol the parties, and they al«
lege that the same are therein set forth correctiy .

2. They deny ﬁﬂﬁ allegation of the sSecond paragraph of the bili to tie_
pifect that*The filing of the Lill the cowplaiiant is in tie peacable
possessioy ol ssid land claiming to own the same, etc,, and expressly
deny any impiication of title to the land contained in the allegation
rhat he is in its pesceable possession claiming to own it ,  They
admit that the cowplainant claims to own said land, since 1u nis uill
Lis states that he elaims it, but they say thatl he does not owy
it in his own sole right apd that e Las only the rignts oi a thant
in common of the land . ' *

3, HRespondents admit the silegation of the third paragram of toe bill
o the effest that they themselves claim some right,titie or inter=
est in or incumbrauce upou said land,  They admit tie allegation
- of said paragraph that they are heirs at lawy of Felix (Qnler,de~
cesged, PBut other than by the biil itself tihey are not informed and
do not know wiether any suit is pending to eplerce or test tie valid-
ity of the title,elaim or incumbrance attributed to them by the
bill, or that which is herein set up by them, and accordiugly they
deny the allezation tant no sueh suif is pendiug .

4, Respoddehss allege that Felix QOhler, deceased, was their iatner,
and formeriy resided in Baldwin County, Alabama, in wiilch the said
tand is loeated, and that he was the owner of said lapd, whieh went
commonly by hiis name . ' |

At the time of his desath he leift surviving him seveu childreun,
his heirs at law, of whom these respondents are iive, and taat the
other two are ailso in life ,

Respendents furtier allege tiat tihe compiainant negotiated with
ail seveu of the hieirs of said Felix Ohler to purciase tiueir respest-
ive interests in said land ; that he succeeded in obtaining deeds
from two of said heirs ior their two seveuti interests taereln ; but
failed to obtain a deed or a contract ol couveyance ior tue undi-
vided interests coi these respondents im said land,

That these five respondents and ssaid two other persous were



at the fime of s4id negotistions heirs at law of said Felix
Ohier, and prior thereto, was a fact well kuown fo compiainant ,

? Res?endeﬁts did pot part with their interests in ssid land to
the complaivant or to others, and this tact was also weil known fo
tiie complainant when he negotiated to take deeds irom them ifor tueir
interests , - >

5, _ Respoudents further allege that they each of them own respect -
ively an uuddivided one-seventh interest in said iland, so that the
five respondents together own five undivided seventfsinterest tieraiy

d The complafinstt ewns two undivided sovenths interest in said

an _ . '

“And complainant and these respondents are accordingly teuants

in eommon of ssid land, owning in proportion ss above set Lorti .

pRd]
-

Respondents allege that said land is ssrable i an aguitable division
by metes and bounds upder the jurisdiction, practice and directious
of fiis Jdeourt, And if by any meaps it De iound that tiey are
mistaken in the above allegation of its divisibility, they ailege
that it is not susceptible of an equitable division or partitiocn by
metes and bounds excapt by a sale of the land and divisicn oi its
proceeds ) .

7th, Prayers ,

Bespondents {hereiore pray tiat the foreyoing answer
bo taken and treated as their cross-bili im this behall, snd that
said complaiant Charles ¥.0lds be wade delendant thereto aud re-
quired to avswer the game iv tire usugl maiper, as required by iaw,
under tie usual penaities , _

‘ - Oross-complainants pray that the Court will ascer-
tain and determine what are the rights oif the respective mrties
herein and will firmly settle and determine tiaf tiiese respondents

avd eross~complainants have the rights as tenants in common whiieih
they have gileged hereinabove, and that the interests of tiie ooi-
plainant in the original Dill also Le determined aud settied, and
that hie be found to be likewise a tenant in common i tite iapd

] ' They pray that that the interests of tie warties to
the cause be separated, and that if s partition in kind be had
the five savenths interest of the respondents be set apart to tiem
- together in a body, and the rest be siletted to tie complainant ,

] They pray that if it be iousd tuat the lamd ¢a:1 0t
be sywitably divided in kind, then thet it be s6id under the Jum
risdiction and directions oi the Qoutt and tfie proceeis ol fie
sale of if be divided between tie parties to the csuse 1in accordacce
#ith their respective interests in tne land, '
) , And eross-complaiuants pray for such otier and 1un£;
ther or diiierent reliel in tiie prewise’as is equity and good con-
suience they ought to have , n '

And as in duty bound, ete,

pobbv,

Seolicitor for (ross-compisinants,

Foot -Nofe .
~ The compiainant and ereSsréeieﬁéaﬁthis required to suswer ali
the aliegations of the foregoing crosa~uill coutained im its sections
01 paragraphs pumbered ivow I Te 8, inclusive, but not under oatia;
hig osth to his answer lis liereby waived , :

K79 Gobby,

Solicitor ror {ross-Jomplainants ,
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Charles W. 0lds,

In the Circudt Court of Baldwin County,Alsbaims
Complaineant. ' '

August Ohler,et al.

}
)
}
VS g : - In Bouity.
]
Defendents, |

Demurrers of Complainant to the inswer and Cross Bill filed by

the Defendants on 368,51;19256
1.

Said Answer ané10ress Bill feils to set forith and specify, their
title, claim interest or encumbrsnee,and by whalt instrument the same
ig derived or created, as they were required %o do.

2

The statement in the 4th.parasgraph of the inswer and Créss—Bill
"ithat Felix Ohler was their father, that he formerly resided in Bald-
win County, Elabama, and that he_was the owner of said isnd, which
went formerly by his name", dees not show any present right, title
or interest in said tand. '

: .

- Cross Complainants do not show or allege éﬁy right,title,interes
eiéimeriiﬂcﬁmb?éﬁceg or possession which would authcrize them to
maiﬁtaiﬁ a cfogs}ﬁill fér relief. |

| o tﬁ;lémendéd Cross Bill.
q f l{

The Amended Cross Bill as well as the Answer and Cross Bill
is'eutirely Wanti@g iﬂéﬁquiﬁy, ag there is no allegatian.of any titl
iﬁteresﬁ, or clai%’oﬁ encumbrance, that would entitle cross-complain
antslte_relief. %hey &b not clsim to-be in possession.

And the allééation that the land formerly belonge& to Felix

Ohler,decesased, thelr father, doces not show eny present right,title

" g E
.J'/ 4 e
FoF e B
-

A g
g b et Ly,

Solicitor for Complesinant.

or ilnterest in cross Complainants.




Cherles W. Olds, } In the CGirocudb Court of Baldwin Countby,Alabama
Complainant. ; ' '
v, | g : . In Equity.
August Ohler,et al. ) |
Defendsnts, )

Demurrers of Complemivant to the Answer snd Cross Bill filed by

the Defendants on Dec,31,1925.
1.

Seid Answer znd Cross Bill fails to set forth and spscify, thelr
title, elaim interest or encumbrence,and by what instrument the'sgme
ig derived or created, as they were required %o do.

2o

The statement in the 4th.peragraph of the inswer and Cross-Bill
"that Felix QOhler was their faﬁher, that he formerly resided in Bald-
win Goﬁnty, Alabams, end that he_was the owner of said land, which
went formerly by his name”, does het show any present right, title
or interest in said land. |

S,

,Grqsa Complainants do not show or éllege'ény righﬁ,title,imteres
elainm er:ineumb?éﬁcs, or possession which would suthorize them Ho
maiﬁtaiﬁ & chas%%ill for relief. |

Zo the amended Cross Bill.
-
The Amende&iCrosalBill as well as the Answer and Cross Bill
is entirely Wanti@g in Equity, as thers iz no allegation 6f any Hitle
interest, or clai%fof encumbrance, that would entitle cross~-complain-
ants to relief, %5e§ &b not claim to be in possession.
And the allééatidh that the land formerly Belonged to Felix
Ohler,deceased, their Tather, does not show sny present right, title

or interest in cross Complainants.

L1 A i e g Bt
é /'/f M/ el é*ém/ff CA LAy

Solicitor for Complsinant.



Charles ¥W. 0lds
vS.

A@guaﬁ_Ohiér et &l

Qﬁemﬁfre-.i’s to AnsW;leér &; CI“{JSS;;Bill-l

. Filed Jany.28,1926




NOTICE TO NON-RESIDENT

MOURE PTG. CO BAY MINETTE

————

STATE OF ALABAMA,
Baldwin County,

T

In this cause it being made te appear to the PE‘O’ISteT’ of this Oour’ﬁ by the affidavit of

R

and further, that, in the belief of said Affiant_ . _. the Defenda,nt ______ - over the age of 21

L 2 T

to answer or demur to the Bill of Comnlamt in this canse by the

‘d‘} g
__?fri‘}%”ff__-___ 192 8

..., 0r after thirty days therefrom a deree Pro Confesso may

ha taken 349"111'1513

A )
R /W(/ ‘/_/g%m\ : Register,

Attorneys for Plaintiff,



NOTICE TO NON:RESIDR! T D oo b ks by i

STATE OF ALABAMA
Baidwm County

/ CIRGUIT COURT, IN EQUITY.

S e woaaa s D I e A

LR R

15 a non-resident of the State of Alabama

and further, that, in the belief of said Affiant. ... the Defendant . ._.___over the age of 21

years; it is, therefore ordered that pubhcation be m

ade in the

een o ov: oddy of

te answer or demur to the Bill of Complaint in this canse _bjr-'_'_'th'e Ll _ z

-eoio 1927 or after thirty.da'ys. th'e.féf'i:"oi}i-a deree Pro Confesso may

bs taken against . _

TR

-uo-c.u-up.---.o--.o.--.c

i Rogister,

Attorneys for Plaintifr.




© 8587 SUMMONS—Criginal. I ... GillPig Co., Mobile |

The State f Alabama _ cmcmﬁf COURT OF BALDWIN;;COLNTY,_:

Cwin County, exercising Chancery jurisdiction, within thirty days after the service of Summons, and there to answer,

' plead or de.mur., without oath, to a Bill of Complaint iately exhibited by ________ D S

N EQUITY.

BALDWIN COUNTY.

To Any Sheriff of the'State of Alabama—GREETING:

* WE COMMAND YOU, That you summon. . _

&"%y, to be and apgear before the Judge of the Circuit Court of Bald-

against sald

and further to do and perform what said Judge shail order and direct in that behalf. And this the said _D,éfendant ghali
in no wise omit, under penalty, etc.  And we further comimand that you return this writ with your endersement thereon,

to cur said Court immediately upon the execution thereof,

Register. .

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register.

e




Charles W, 0lds,

In the Cirewit Court, Baldwin County, Alshaim.,
Complainant.

VS,

)

)

]

j

} In Zguity,
August Ohler, et sl ] o
Defendants.

How comes the- CompWalnamt iin the above entitled cauge, and
moves the Gourt to reguire Cross—ssmplalnants to give seourlﬁy for
the costs, on the grounds that they are non-~residents of the otate
of Algbame;

VV‘INhe reliéf sought in their alleged cross-bill is entirely
- different and dlstinct from the matters set out in the Original Bill
and they are brlngiﬂg in new parties,

| The mmﬁters set up in the Cross Bill sre an entire depart=-

urs from the mat+ers involved in the erlglnal Bill,

CT-C R N | R o
& A o L e Y
’ fwfo o} a"'{i@‘/f{‘fﬁ—‘f/‘\"-ff F AV AR

Solieitor for Complainant.
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Charles V. 0lde
Vs,

August Ohler et al.

liotion o require cross-ocom-
plainants to give security for
costs.,.

Filed Jeny.28,1926




Notice
01
115 Pendens .,

Be it known te ail persons, that dn the ssuse now yeﬂi¢ﬂ? in the ¢ire
suit eourtof Baldwip Jaunfy Adabams, of Charles W.Clds, complginant,
vepgus August Ohler, Mrs.Regina 3mith, Mes.Louis Jas, Mrs, oarelina
welpmid, and @ M¥rs, Jharistina Ottlieb , deieﬂéauis 5 tne said de=-
iahdanis iinve iiled their u?Opaﬂblii ﬂeﬁiﬂmt said Oharles W, Olds and
also ‘against one Hiram i.¥aynard, 3nd tiat the land described in said
Jlii is also concerued and 1uvuived in said ergss-biil ; that the iapd
50 soncerned in said cress bild, which has beeu amended, bringing in said
Hiram|H.Maynard, is that sartain piece or parceil of land located in
Raldwin Jounty, Alabama, beginning at a point where the section line di-
viding uﬂbflﬁhb thirty . and . {hi riy=one in towuship four south, raage two
east, “intersects ﬁeilvﬁA%reehuen;t o east side of said ereek, thence rune-
ning Fast eighicen chaing #ind wtytwo links ( I8 chs,72 ikb} to the
hell section lina, thang '(nﬂ}i iifteen ahains and 11itv igur Links to tie
north corner oi the land.pold by O 1oley to one osllioway, tience
West sixteen chains and MVFufywaléhffiln s to Dolive Oreek, Lu?mﬁaiﬁ@?fu
along the araek to the point of 5eg‘hﬂlng, a1l being iy saection tulrtye
one { 31 3, towsuship four { 4 ) souti, range w0 (2 ) rFast, and vou-
tainiog i%@hfymwngp fAares More OF tess, fefli tJntiﬁeveu and 3?/§ﬂg
scres o tapd, sind koown as thé Felix chier Pi@ﬂe ?that the purpose of
gaid o v@os~b11i as amaendad ip. 4% enlorce the un §1v1ded five sevenths int-
erest in said land of the ssadd Pive delendants and sross-complainants
to establish and quiet theit. title as owners of such undivided five save
enths as tenants.ip cowmen.; to asscertain thnt;the eross-det endants, be-
tweeu tiiem own, or Gﬁe?ﬁﬁ e ovma, tiie other two hid1v1éﬁd beVﬁﬂEm int-
erests i said iaﬁi,j, as tenants in common of ¢ross-complainants; ® to
rewove ‘¢louds, il any appear,froa tie titlie of eroos-uamgl 1Hﬂﬂ1b, 1ix
and bp*flp the rsghtm 01 alithe parties to the eause, aud partition

Ctie kand by metes and bounds beffeen the tenauts in egwion thereol, or

in the altermmtive to¢ sell the wiole land and divide the proceels oi the
anle awmonget tiis parties according to ftheir respective interests in the
dand, For the iull purposes as therein expresssd, see;tihe cross-biil
and %?Edmeut thereor, on iile in said cause .

dohn  August QOiler,
@Pb#aeglua amith,

Mrs, Louls Jas,

My .._wuﬂ:?{)ilfﬂﬂ "&fe.tg,gnd aind
Mrs, Christisse gttiiev,

Thaeir solicitor .
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FE

AU rtfidavit” ror _Publication’,
Ohariss ¥.0ids, ecouplainaut,

Vi

5

L

e {vs, Mo, CYu Baldwin cireuit court, in equity .
M'\ : a 4

’ . o - I
A ugu st Q 1nr et als., deisndants , .

i

Tihe Qtate of P‘alﬁu%ﬁ.?,
Mouile Jounty . - ; ,

Beio e me, ? WS /P LEC g potary publie in and
for said county 01 Loblie, m,atexaffﬁlauamp peracially came this day
- D.B.Cobbs, who being by e duly sworm, depeoaq and says that he 1s the
seiiultor 0L precsord ei and for Tieg bFOﬁbﬂuﬂﬁplﬁ;u&hub in tite eross=-viid
&a amendad in the above entit led- uauae, aud  tiaat the deiendant Hiraa

.Meynard named in said eross-bill to e made a de&ﬂnﬁ?ﬂt to the said

L“Obawdlil is-a nonresident of the state of Alabtama, and resides iu fie
state. ot Ililﬁeln and is over tie age cf twenty—one years ;3 that said
Giram H. MayLard 285 8 postofiice aldress in the harrls Trust Buliding,
0LE hurideed and e;ﬁven Monroe street, in the ulty A aluago, 3tate of

L IlllﬂDib : un4+ he makes this. 3111d3v1r 88 belbitOP ilor aa;u Sross=

uu%bialuaubn Juc sre residisg in New @Piemuo, Louisiaua;-dnd prays fer an

oraer of publigstion &Mﬁlnmf spid Hiram 1.naJna.d .

9
Y o

Subseribed and sworn
t

his Ja 1uaﬂj 8th, 1925,

/%-« /-M-@..,* :
Nof& y Pablie, ¥obile County, s labamg
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) -
NOTICE TO NON.RESIDENT. . -
S ORI ce B e
A
"""""""""""""""""""""""""""""""""""""""""""""""" ) STATE OF ALABAMA,
T e e Baldwin County.
No. B4
---------------------- Gherles W..OMe. ... ) CIRCUIT COURT, IN EQUITY.
V&, .
e ARgUSE Ohler et al. This the. 0th, day of

... A0Vember 1985 199

In this cause it being msdd to appear to the Register of this Court by the affidavit of

........ Williem .3...Anderson Baquire,

‘that the Dofendant & . _August Ohler, Mrs Regina. Swith, Nrs Louise Jasz, Mrs

......................................................

.......................................................................................

........................................................................................

........................................................................................

.......................................................................................

and further, that, in the belief of said Affiant_... the Defendant 8¢ &11 " gver the ags of 21

years; it is, therefore ordered that publication be made in the____Baldwin Timesg .

Toesseseceoooeoeeoo--.o....yanewspaper published in.___Bay Minette .

Baldwin County, Alabama, once aweek for four conseculive weeks, requiring___

 the said .. iuguet_Ohler, Mrs Regine Smith, Mrs.Touise. Jasz, Mres. Ceroline

Welgand .and Mrs Christina OLtlisb, ... ... ... ...

% answer or demur to the Bill of Complaint in this eanse by the_ _..__._ Epd- --.._._.._.dayof
e !I&ER&I‘.E’-_ -.--1226._ 1@ . or after thirty days therefrom a deree Pro Confesso may

bstakenagainst-_ﬁ"h@l}lx-_”-_--_,g,_-.__-_.ﬁ\
......... /M NS STV T, Register,
Wm, S. Andersen ' ' :

Attorneys for Plaintiff, . . et




DANIEL B. COBBS
ATTORNEY AND COUNSELLOR AT LAW
FIRST NATIONAL BANK EBUILDING
MOBILE. ALABAMA

0lds vs.: Ohler et als .

December 516, 1925,
Hen'l  gohy n,  reigh,
| Brewton, Ala.;
Dear 3ir =

I gm eneiesing-ydu herein a
brief in the above stated eaUSepéing in the eireuit court of
Baldwin County, on the dewurrers filed by Judges Wm.s.ﬁnderu
son and B.N.Turner, to the amended cross-bill of the defeﬂ%%?
tie five Ohler heirs représente& by me, and on the motion to
reqguire them to give'seéu?ity for the cosis . I will ask
the register Mr.Richerscr to forward the papers to his Honor Jude
;phn.gaégh , in Gféer that the demurrers and motion, underdsub—
missien, may be determined, but I a= expecting that the-&udge
will held up hi: deeision te await the forwarding of briefs by
juﬁges.&nderscn and Turner , say in I0 days from this date,
or more or less time, 88 way be necessary . I suppose I0
éayS' is right .

With regards, yours very truly,

 for Defts. and eross-complts .

tfre&a ﬂtg;u;z .L~7k7 J;Zk~1$ﬁ¢; gfi%?zaj , s iy A
e ; H gebe Adewd, wnd F Fidpe

P
JGMAMV%Q»{ - éq}?EKZlfﬂ“;:



1§ CIROUIT OURY, BALDWIN GOUETY,

%%ﬁwiﬁﬁ . Dlds, }
Goupleinond, } |
g ALABAMA.
T3 L
} In Bowitye
3aga$% Ohlew, ) '
%r% Rogine Smith, H
g ldmise Jagy 3
vrs Oavoline Welgsnd sud )
dre Christing O6L1isdh, i
| Defendentss.

To the Hon. John D. Ledgh, Judge of the Ciromis Cowrd of Bsldwin
Sounty, Alabsusd

| The BiL1 of Conplaint of Charles ¥, 014e oxhibited sgeinet
sugest Chley, v Regins Soith, Frs Loulee Jess, Fve Cerolime Welgand
and tra ﬁﬁri%ﬁiﬁé.ﬁﬁﬁiaﬁﬁu. | |

izt
ﬂ@m@&&iﬁ@ﬁ% phowe wnke youy Hemor thot he ig over theo age of
twenty-ono yesrs and resides in the fi%y ef obils, Alabanm, thet
the defondsnte are emeh evor tha ege of twanby-ons yeers and reside
in the City of New Orlas |

ne, Louisisns.,
ﬁaﬁﬁnﬁ»_
Compleinent furthor shows wite yowr Honor thed he is in the
poscesble posscmeion of, tnd olsiring %o be the owner B2 in his own
right of 2ll thet traot ¢p paresl of lsnd inm Baldwin County, Alebams,

ﬁ%&@ri%%ﬁ g foliows, tow~wid:

Hegiminy at a ?@iﬂﬁ whare the ﬁﬁ$$i$ﬁ line éi?i&iﬁ§ gsegbions
tadrty (80} end thivty-ons {81) in Tomehip Four (4] Scuth,
Ronge Two () Soeb intersacds Dolive Creck om the East sidg of
geld avosk, thence rumming Bust eighieon {18) chuins zpd sev-
@nﬁywhﬁ@ %ﬁ I liuke to the helf ﬁ@ﬁ%ﬁ&ﬁ iine, thenge South
Fiftean {18) cheins and Fifty-tour (B4} links te the Horth core
aer of the land scld by Gyrus Sibley te Callowsy, thence Wosk
sdxteon (16) cheine and lwenby-sight (28) links %o lolive Oreek,
thenece Horth @E@mg the oreek 3o the point of bepiuning, sil
belng in seotion Thirty-cne (51}, Towmship Four f& } Sowth Reng
Two Zesb, spd containing %W%nﬁgw@@vﬁg gores noro oy less snd
Imown as the Feliyx Ohler ploce.

eds

Gomploinant shows uwnte your Honor that ssid defendants olaim,

or &re reputed to elein some right,$itle or interest in, or encun-
branee upon sold lands. Defondonts ere the helrs 8% law or next of
kin of ?él&x Ghler dessnmed: and Jomplainents now sslle upon said
defondonte wnd oavh of them, %0 et forth and syecidly his or her
titie, clsin, intersst or enovubroncs, snd how sod by what insirument
tho seme is derived snd crested. ind Oemplainant further shows to the
&@ar%ﬁ%ha% ne sult is pandiog o endores or %é%% ﬁﬁg,vﬁiiéiﬁy of tho

t1%le, olsls or encumbrance assserbed by sadd defendants ﬁé said land




Prayer for Froceas.

To the end therefore thail equity may be done in the premises,
Complainent prays that the State's wrlt of subpoens wmay issus to
ageh one of said &ef@nﬁaﬁtﬁ, requiring him or her to plead, answer
Téf desay o this hig bill ﬁf'eemplaim% filed asgainet esch of gald
defendants withxﬁ the time reguired by law and the rules of %this
Hsnerabla Gourt.

Erayer for Relief.

ﬁomplainant farﬁhar prays, that upen the heering of thig cause
your ﬁ@ner will inquire inte and asceriain the true nature of the
claim, interest or encurbrance ssserted by said defendants and esch
of them: and will decres thaﬁ sald defendsuts and each ¢f them has
no estate or inbersst in, or encwnbrance upon sald lend or asny pars
thereof, =snd that the title of Complainant mey be fully established
sud defendants forever enjoined from asserting sny interest im,snd
olaim %o or enoumbrenocs upon said land es ageinsd Compleinant, and
that the title of Complainemt may be forever cstablished ageinst said
ﬁef@mﬁants; and thet Complainent may have such other or further re-
lief ss he may be enbtitled %o in the premises.

ind as in duty bound he @;11 ever pray &g.

'&amieitar for Complainant.

foot nete:

The defendants are each required to snswer sach parsgraph of
the Bill from faragraph Firest to Peragraeph Third, both iﬂaluaiva;but'

net under @ath the oath of e&eh defendent being ewpressly ﬁaivaﬁ.
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Solicitor for Complainant.
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The Fost Office addrese of each of tho defendants i set out im
the affldavit horeoto sttached and pede & pert of this Bill of @am;
plaint.
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Solieitor for Complainant.



