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deceased, T COF

TS Complainant, { ZALDYWIK COURTY, ALABAM

ROBERT B. daudMONT, i IN EQUITY. X¥O.
Respondent. 5

ORFGINAL BILIL OF COMPLAINT

T0 HONORABLE H. M. Z4LL, JTUDGE. IN Z0UITY SITTING:
z : - e KRN N N
Comes now your comdplainant Sidney P. duliont, individually

and as Executor of the will of Lina duiiont, deceased, and

respectfully shows unto t

County, Alabama, over the age of twenty-one years and of sound

day of Decenmber, 1856, and a true and correct copy of said
last will and testament is hereto attached, marked Exhibit AW
and hereby made a part hereof.

th day of December, 1936, the said Probate
ounty, Alabama, issued letters testamentary
to vour complainant Sidney P. dulient, as EZxecutor of the said
last will and testament of Lina dulMont, deceased, the sal
letters testamentary are still in full force and effect and
the administration of the said estate is still pending in the
Probate Court of Baldwin County, Alabama.

4. A controversy has arisen and now exists between com-~-

ot
3
£y

plainant Sidney P. duMent, individually and as ZExecutor of the
said last will and testament, and respondent Jobert 3. duMont
as a devisee under Item Two of said will with respect to the

power and authority of Sidney P. duMont as Ixecutor of said

last will and testament, t¢ sell the real property deseribed in

173




item Twe of said last will and testament. TYour complainant
coentends that as Executor of said last will and testament,

-
Ky

anc under the provisions of Item Zight thereosf, he has full

power and auvthority to make sale of the real property described

Py -

in Item Two of said will for divisior or . distribution of +he
proceeds between the two devisees named in Item Two of the

said will, that is the said Sidney P. duliont and the said
Robert B. dulont. Respondent Robert B. dulont denies and

of the proceeds.
5. In order for your complainant droverlvy 4o serform hi

duties and responsibilities as Executor of said jast will and

*’i

testament it is necessary that he obtain a construction of ta

aforesaid provisions of said will and a declaration of his power
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and authority as Executor thereunder to make sale of the sai

for distribution or division of the vroceeds

between the said two QGV”SGGS named in Iten

WHERZIFORE, complainant prays that the said Reobert 3.

fe N

e made a party respondent to this »ill of con

Y e
Honge
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and be served with process requiring him te¢ plead, answer or

+

demur te¢ this bill of complaint as required by law andé the

rules and practice of this Hoenorable Cour<.

And complainant prays that upen aearing of this cause

Fy

1

Your Honer shall make and enter a decree construing the
aforesaid provisions of said will and declaring that the sane

]

confer ful

§d

power ant authority upon complainant as Exccutor

therecf to sell and convey the real preperty described in

ivigion of the proceeds

ol

we thereof for distribution or

cetween the two devisees named in said Itenm Twos and for any

wo of the said will.
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:fferent relief as may be meet and
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and all suchk other or

proper, tiae premises considered.

Respondent'ts addiess

Business address: ¢/o U. §. Custons 0ffice,
Federal Building,
Hobile, Ala.

-

Residence address:
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SUMMONS AND COMPLAINT : = ' Baddwin Times

'TO ANY SHERIFF OF THE STATE OF ALABAMA:"

. You':Are Hereby Commanded to Summon _ .Robert B, DuMont

CIRCUIT COURT, BALDWIN COUNTY

° ‘fﬂ/?

w THE STATE OF ALABAMA

BALDWIN COUNTY

Y

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed In

the Cirenit Court of Baldwm County, State of Alabama, at Bay Minette, agzinst

Robert B. DuMont

, Defendant .

gy Si&néy B. Dﬁi{on L, ind,’ and as Executor of the will of Linda DuMont, deceased.

Plaintiff.... .

. N 26th - April 57
Witness'my hand this day of 19

//\

a, Copgz of the Complaint is attached her to. l‘\/
= /( eaoféq/ A,




TR STATE OF ALABAMA
BALDWIN COUNTY

\Q/N{\@ﬁ 47  Page. % /? . . Defendant lives at

RECEIVED IN OFFICE

CIRCUIT COURT L y/ 57

SIDNEY P, DuMONT, TND. AND_AS o - , Sheriff

I have e'xécu d this summg

Executor of the will of ILinda DuMont

: 5 7
Dec@&ased 0 Plaintiffs ! this "gﬁ - '-: / "L 9‘?‘ /ﬁj (1
/ @B(F/{_// . Vs, 7 bysle vmg & copy with ﬂ A
¥ _Robert B. Dudont. g%é-, S A/ {oud

Defendants

e SUMMONS and COMPLAINT
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Plaintiff’s Attorney o2 Sherift

Defendant’s Attorney ELBeputy Sherifd
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SIDNEY P, DuMONT, ET Al., % IN THE
;

COMPLAINANTS, Y CIRCUIT -COURT OF BALDWIN CCUNTY
3
VS. ) ALABAM IN EQUITY

)

ROBERT B. DuMONT, ) NO. LC19
b
i
RESPCNDENT . oy
)
)

It appearing to the Court that the respective Solicitors

of record of the above parties are desirous thalt ihis cause be
dismissed;
B It is, THEREFORE, ORDERED, ADJUDGED AND SDECREED by the
Court that the Cross bill on behalf of the Respondent be and
it ic hereby dismissed and respondent Is taxed wiid the cost
accruing as a resull of the filing of said Cross bill.

IT 1S FURT H R OQD”R“u, ADJUDGED AND DECREED by the Court
that the original bili of complaint be, and the same is
hereby dismissed without prejudice, and the Complainanis are
taxed with all costs except those ceruing as z resuit of ihe
filing of the cross biil.

Done this 9th day of August, 1957.

uQ\ne,

of

25th J

a&\--& auama [ ]
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SIDNEY P. duMONT, individually and as
Executor of the will of Lina DuMONT,
deceased. - Complainant.

THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA,

) I
)
)
)
)
) IN EQUITY. NC. 4019.
)

ROBERT B. duMCNT, Respondent.

ANSWER OF RESPCNDENT.

Comes now the respondent in the above entitled cause, and
answering the bill of complaint says as follows:
ONE.
The respondent admits the allegations of Paragraph Cne.
THO..
The respondent admits the allegations of Paragraph Two.
THREE.
The respondent admits the allegations of Paragraph Three.
FOUR.
The respondent denies the allegations of Paragraph Four, and
on the contrary alleges that this respondent is now and has at all
times since the property was devised jointly to complainant and respon-
dent, been ready, willing and able to either partition the property
into two equal shares, or to agree upon a sale of said property for the
best price available; that the respondent has offered toc and how
offers to divide the said real property into two shares and to allow
the complainant to take his choice as to which of the two shares he
desires; but that the complainant has at z2ll times and still refuses
to agree to any partition of the property that does not reserve to
the complainant the right tc control the sale by the respondent of his
part of the property by reserving the right unto the complainant to
purchase the property before the respondent’s property can be sold by
the respondent to any third party.
This respondent is further willing to agzee that the property
be sold for the best price obtainable and that one-half of the proceeds
be distributed to the respondent. The respondent alleges that the com-

plainant has collected rent in the sum of Eight Hundred and no/100

($800.00) Dollars for a rarcel of the real property, but that the




complainant has refused and declined to pay to the respondent his
one-half of the sum of money, or any sum of money received in rent

of said parcel of property, and furthermore the complainant has used
and continues to use a part of the property for the storage of per-
sonal property belonging to the complainant and in which your respon-
dent has no interest; that the complainant claims to have the ex-
clusive right to control the sales, use, renting and possession of
all of said property to the exclusion of the respondent; and has

used and is using the property for his own enjoyment and benefit ang
is refusing to account to the respondent for such use and benefit;

And this respondent further alleges that the complainant is
wrongfully refusing to rent all of the property, but is,on the other
hand,wrongfully holding part of the property for his own use without
payment of any sum of money whatsoever to the respondent; that the
interest of the complainant in keeping possession of part of the
property to the exclusion of the respondent, for the storege of the
complainant's personal property is adverse to and the interest of
the complainant as executor.or trustee under the said will of Limna
duliont; and that the actions of the complainant, as evidenced by his
refusal to rent the property and his refusal to remove his persomal
bel ongings therefrom, evidences an intention on his part to favor
himself individually to the detriment of your respondent; that the
complainant has stated that he will never agree to a division of the
property unless the complainant i1s able to retain some control over
the half of the property distributed to the respondent.

WHEREFORE the respondent prays that this answer be made &
cross-bill and that the complainant be reguired to plead, answer or
demur hereto within the time required by iaw and the practice of
this Honorable Court.

PRAYER FOR RELIEF

And cross-complainant prays that upon a hearing of this

cause your Honor will enter a decree removing the complainant as
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executor of the ﬁill of Lina DuMont, deceased, and will appoint 2z
sﬁitable commissioner to partition the property into two equal shares
and will set ap&ft one shate to the complainant and one share to the
?espondent; or in the.alternative, that a commissioner‘be appointed with
" directions to sell all of said property, pay the reascnable and cus-
tomary costs of said sale and the balance of said sum ¢f money be
&istributed to the complainant and the respondent equally, after the
'cﬁmpiainant has been charged with all sums of money that he has collected
as rent on‘said property and failed and refused to account to the re-
spondent, and further with all sums of money to which the respondent is
entitled as damages for the wrongful withholding of possession of part
of the propérty by the complainant from the respondent; or im the al~"
ternative thaﬁ the cross-respondent be regquired to make bond in )
. and -

sufficient amount to adequately protect your cross-complainant/be di-
rected to promptly partitiom, or sell the property; that the cross;.
respondent be charged with all rents that he has collected and filed
“and refused to account to your cross-compléinant.an&.ﬁifh éii"éﬁms of“
money to which your cross-complainant is entitled for the withholding
of possession by the cross-respondent and that the one-half of the
property partitioned, or the one-half of the purchase money be ordered
delivered to the cross-complainant by the cross-respondent.

And the cross-complainant prays for such other, further and

different relief as to which he may be entitled to receive, the

N
W%@ o

“SOLICITCR FOR RESPQRDENT AND
CROSS-COMPLAINANT.

premises considered.

S L

OE/CGUNSEL. /V
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SIDNEY P. dquMONT, IKDIVIDUALLY AND A4S

b

EXECUTOR OF THE WILL OF LINA duMONT, YW THE CIRCUIT COURT ©

- ™

DECEASED,

et i

Somplainant,

JITY 0. 40168.
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ROBERT B. QuMONT
E

Respondent.

Comes now Sidney P. dulont, individually and as Zxecutor
of the will of Lina dulont, dececased, named as cross—respondent

in cross—-pill of Robert B. dulent, respondent and cross-com~

plainant, and demurs to the said cross-bill on the following
separate and several grounds:

1. There is no eguity in the cross-bill.
2. The denial in the cross-bill of the allegations of

.

marasrarh 4 of the orizinal bill of complaint has the effec
¥ & &

cb

of admitting that cross-respondent as Ixecutor as aforesaid
has full power and authority to make sale of the real property
describe& in Item Twe of sald will for divisionm or distribution

of the proceeds between the two devisees named in said Item Two.

3. The denial in the cross-bill that cross—conmplainant
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now Gisputes the power and autl
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Executor as aforesaid to make sale of the said real property

tion of the proceeds, affirmatively
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shows that cross-respendent is entitled to a declaratory decree

AT

as praved for in the original bill of complaint.

4., The admission dy the cross-complainant that cross-
respondent as Executor as aforesaid has power and autihority
to make sale of the said real property for division or dis-

tribution of the proceeds as alleged In the original bill of

negatives any right of cross~complainant to have a
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of said real property.
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5. The allegations of paragraph 4 of the cross-complaint

that cross-complainant is now and has been "ready, willing and
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2.

able to either partition the perty into two egual shares or
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to agree upon a sale of said est or

Py

available™ is not eguivalent to an admission of the power and
authority of cross-respondent as Executor as aforesaid to make

sale of the said property for division or distributicn.

~

5. The allegations of paragraph 4 of the cross-complaint

that cross-complainant is now and has been “ready, willing and

able to either partitiom the property iate two equal shares or

P

nroperty for the best price

o
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to agree upoen & sale of said

available” is inconsistent with the denial by cross-complainant
of the allegations of paragraph 4 of the origimal bill of
complaint.

7. It affirmatively appears from the allegations of the

cross-bill that the cross-conmplainant has no right to have a
partition of said real property while administraticn of the

estate of said decedent 1Is pen
8. It does not appear Trom the allegations of the

er

ot

“eross~bill that cross-respondent is under any duty to en
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into any agreement with the cross-complainant with respect to

Py
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¢ real property.
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9. It does not appear from the gllegations of <the
cross-bill that cross-respondent is uander any duty to enter

into any agreement with the cross-complainant with respect

e

a sale of the said real property.
10, It affirmativel
cross—-bill that cross—-respondent as Executor as aforesaid has

the right to possession of the said real property during

4y

the period of administration for the rental of the same for
the account of said Executor as such.
11. Tor aught that appears from the allegations of the

cross~-bill, cross-respondent as Executor as aferesaid has the

Teal DProl
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right to possession of the sa
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period of administration for the rental of the same for the

account of said Executor as such.
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12. The admission in the cross-bill that the administra-
tion of the estate of said decedent is still pending, afiirma-
tively shows that cross-complainant has no right to secex accounti
at this time for the rentals collected by said Executor as alleged
in the cross-bill.
13. TFor aught that appears from the allegaticms of the

accounting
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cross~bill, cross-complainant has no rig

at this time for the rentals collected by sald Zxecutor as alleged
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14. The allegation in the cross~Hill that cross-respondent

T

"is wrengfully refusing to rent all of the property™, has the
effect of admitting that cross—-respoandent as Lxecutor as aforesaid

has the power and autherlity to have possession of the said real

roperty for the purnose of renting the sane.
P - =]
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15. The allegation in the cr
cross-respondent is wrongfuily in possession'of said real property
is inconsistent with the other allegations of the crosg-Dbill which
affirmatively. show that cross-respondent as Dxecutor as aforesaid,
has authority to have pessession of the said real property for
the purpose of renting the same waile the administration of

said estate is pending.

15, It does not appear from the allegaticns of th oSS~
bill that the alleged storage of personal proeperty of Ss-

respondent in any way damages or is detrimental to the cross-

complainant.

ty

said real property for his own iandividual bDenefit is inconsistent
with other allegations of the cross-bill.

.

19, The allegation in the cross-bill that the actlions

of the cross-respondent evidence an intention on kis part to

favor himself individually teo the detriment of c¢cross-complainant,

Fa

is a mere conclusicn of

182

the pleader.
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20. Yo sufficient facts are alleged in the cress-hill to

b3
ot

show any right on the part of c¢ross-complaina
respondent removed as the Zxecutor of the will of said decedent.

»

21. Yo sufficient facts are alleged in the cross-bill <o

J
i

show that cross-respondent as Executor as aforesaid sihould be

ond.

ot

reguired to give
22. No sufficient facts are alleged in the cross-bhill o
show that the cross-respondent siould be reguired to make any
accounting at this time.
23. Yo sufficient facts are alléged in the c¢ross-bill
to show that cross-complainant has suffered any damage as the
result of any alleged actioms of c¢cross-respondent.
24, The cross-bill Is multifarious.

25. The subject matter of the cross-bill is not germane

A

to the subject matter of the suit in which the same is filed.

Without waiving the foregoing demurrer, dut expressiy in-
sisting thereon; said cross-respondent separately:and severally
demurs to that certain phase or aspect of said cross-bill

-

seeking to remove the complainant as Ixecutor of the will of

o

said decedent, and for grounds of said demurrer adopts separately

~

and severally each of the separate and several grounds hereinabove

o

set forth numbered 1 to 25, inclusive.

And further sald cross-respondent, without waiving the
foregoing demurrers, or either of them, separately and severally
demurs to that certain phase or aspect of the said cross-bill
seeking a partition of the sald real property and for grounds

£ -:CTL =] - L) d. e el t 1-‘7 % l-’-—,— % LT

of said demurrer adoepts separately and severally each of the
separate ané several grounds hereinabove set forth numbered 1

to 25, inclusive.




ind further witheut waiving the foregoing demurrers, or
any of them, said cross-respondent demurs to that certain phase

or aspect of said cross-bill wkich seeks to have a sale c¢f
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aid property under order of

-

demurrer adopts separately and severally each of the separate

and several grounds hereinabove set ferth numbered 1 o 25
S -]

inclusive.

dnd further without waiving the foregoing demurrers, or

v

any of them, said cross~respondent demurs to that certain phase

or aspect oI said cross-bill which seeks an accounting by cross-

kY

respondent, and for grounds of said demurrer adopts separately
and severally each of the separate and several grouznds herein-

-

above set forth numbered 1 to 25, inclusive.

And further without waiving the foregoing demurrers, or
any of them, said cross-respondent demurs to that certain phase
or -aspect-of-sald cross—-bill which seeks damages from cross-
respondent, and for grounds of said demurrer adopts separately

-

and severally eacikx of the separate and several grounds hereinabove

set forth numbered 1 teo 25, inclusive.

And further without waiving the foregoing demurrers, or

"

any of them, said cross-respondent demurs to that certain phase

- . -

or aspect of said cross-Dill which seeks o reguire cross-respondent

[N

or grounds of said

Hiy

fra

to make bond as Executor under said will, and

demurrer adopts separately and severally each of the separate
and several grounds hereinabove set forth numbered 1 to 235,

SOi&éitO;S for ¢ross-fespondant.
£ ,

.3?

Address of attorneys for e Iy,
cross-complainant: v

Sam W. Pipes, III, Esq. Ayé?;V// il S5, LTS5
Lyons, Pipes & Cook, / _ ,
First Hatiounal 3ank 3ldg., s ,¢u22¢9é5'/ezﬁ%kzjé;3
¥Mobile, Ala. 4 R4
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ATTORNEYS AT LAW
MOBILE &, ALABAMA

NINTH FLOOR MERCHANTS NATIONAL BANK SUILDING

MECORVEY, TURNER, ROGERS, JOHNSTONE & ADAMS
HEMLOCK 3-65E8

GESSNER T. MECORVEY
C.A L. JOHNSTONE, JR,
A.F, ADAMS

GBLN D.TURNER
C. M. A ROGERS
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MSCCORVEY, TURNER, ROGERS, JOHNSTONE & ADAMS

ATTORNEYS AT LAW
NINTH FLOOR MERCHANTS NATIONAL BANK BUILDING
HEMLOGCK 3-6556 P 0. BOX [O70
GCSSNER T. MACORVEY
BCN O.TURNER MOBILE &, ALABAMA,
C. M A, ROGERS
C. AL JOHNSTONE, R,
R.F. ADAMS >
JAMES L.MAY, JA. anz
CHAUNCEY MOORE
ALEA T, HOWARD, JR.

e

125, 1957.

¥rs. Alice J. DJuck,
Register,
Circuit Court of EBaldwin County,
In Equity,
Tay Minette, Aiabama.
Re: Sidney P, dulloent, etc. vs. Robert Z. duient.

Dear Mrs. Ducik:

We hand vouw herewith original »iil of complaint which
we reguest that you please mark as filed immediately upon
receipt.

Ye assume that you have a printed form of subpoena
to he used but in the event vou &0 not, we nave drepared a
fo na which is enclosed with lett and




LYONS, PIPES & COOK
ATTORNEYS AT LAW
517 FIRST NATIONAL BANK BUILDING

MOBILE 8, ALABAMA
JOSEPH H. LYGNS
SAM W, PIPES, H)
WALTER M. COOK

May 6th, 1957.

Mrs. Alice J. Duck

Clerk of the Circuit Court of
. Baldwin County

Bay Minette, Alzbama.

_ Si&ney P. DuMont v. Robert B. DuMont
Circuit Court of Baldwin County
In Eguity No. 4019.

Dear Mrs. Duck:

. We enclose herewith original and one copy of answer
by the respondent in the above entitled cause. Will
yvou please have copy of the amswer and cross-bill
served upon Sidney P. Dubont at 16Z Roberts Avenue,
Mobile, Alabama.

Will you please note on the copy of this letter receipt

- of the enclosed papers and return same 1o us at F. 0.
Box 265, Mobile, Alabama.

Very truly yours,

ES/& CCOK

Sa&m W. Pipes, IIT

SWP:ee




MECORVEY, TURNER,ROGERS, JOHNSTONE & ADAMS

ATTORNEYS AT LAW
NINTH FLOOR MERCHANTS NATIONAL BANK BUILDING

HEMLOCK 3-6556 P, 0. BOX IQ70
GESSNIR T MSCORVCY
BEN D.TURNER MOBILE &, ALABAMA
C. M. A.ROGERS
€. A.L.JONNSTONE, JR,
R, 7. ADAMS Ty 3 jo -0
JAMES L. MAY, JR. o wne --2 9 1./3 { e
CHAUNCEY MOORE
ALLX T, HOWARD, J4R.

Mrs. Alice J. Duck,

Clerk,

Circuit Court of 3Baldwin County,
Bay Minette, Alabama.

Re: HNo. 4019 - In Equity
Sidney P. dulion%t, etc. vs. Robert B. dulont.

Dear iMrs. Duclt:

Enclosed herewith is a demurrer to cross-bill which
we request you to file in this -

Please give the usual notice to the opposing attorney
of the filing of the demurrer and the time set for hearing.

We sikall alsc appreciate it very much
advise us of the time when the demurr
hearing.

CALI/ws
Enc.




MCSCORVEY, TURNER, ROGERS, JOHNSTONE & ADAMS
ATTORNEYS AT LAW
NINTH FLOOR MERCHANTS NATIONAL BANK BUILDING

HEMLOCK 3-55G1 R . BOX 1070
GESSNLR T, MCGORVEY
BEN D.TURNER MQOBILE &, ALABAMA
&M, A ROGERS (1ABI-1957)
C A L JBHNSTONE, JR.
R.F, ADAMS
JAMES L, MAY, 2R, Augu S't 7 2 l 9 57 -

CHAUNGEY MOORE
ALEX T, MOWARD, 4R,

J. JEFTHA HILL
CHARLES 3. QAILEY. JA.

Mrs. Alice Duck,

Clerk of the Circuit Court,
Baldwin County,

Bay Minette, Alabanma.

Re: Sidney P. dulont, etc. vs. Robert B.
duMont. In Equity No. 4019.

Dear Mrs. Duck:

We have copy of letter to you from Mr. Sam V.
Pipes, III, requesting dismissal of the cross-bill in
the above stvled cause and that the bill for cross-
complainant’s costs be mailed to him.

We hereby request that after such dismissal of the
cross-bill that the original bill be dismissed and that
the bill for court costs incurred by complainant be mailed
to us.

Very_truly yours,

CALJ/ws

CC: Mr. Sam W. Pipes, IILI,
Lyons, Pipes & Cook,
Attorneys at Law,
First National Bank Bldg.,
Mobile, Ala.




LYONS, PIFES & COOK
ATTORNEYS AT LAW
517 FIRGT NATIONAL BANK BUILDING

. MOBILE 8, ALABAMA

JOSEPH M, LYONS

‘aaAM W, SIPES, 1
'WALTER M. COOK

SAMULL W iINGE

August 5th, 1957.

Mrs. Alice Duck -
- Clerk of the Circuit Court
- Baldwin County

Bay Minette, Alabama.

" Re: DuMont v. DuMont, Equity #4019

- Deax Mrs. Duck:

As attorneys for Mr. Robert DuMont, we hereby ask

" that the cross bill in the zbove cause be dismissed
without prejudice, and that the bill for the cross-
complainant's costs be mailed to us. We do further
hereby consent to the dismissal of the original bill
“and understand that you will be so authorized by Mr.
‘C. A, L. Johnstone, Jr.

“Very truly yours,

LYCNS, PIPES & COGCK _
- N T S
R { /2_

~ |

SWP:ee

ce: Mr. C. A. L. Johnstone, Jr.
: Attorney at Law
Mercnants National Bank Bldg.,
Mobile, Ala.




