cese.

e
lst, but wanted to get my dbrief in kir. R

LLOYD A. MACNEY
ATTORNEY AND COUNSELLOR AT LAW

FOLEY. ALAEBAMA

_COctovexr 1C, 1930.

3
Hon. #. Y. Hare,
Jgudge oi the Circuit Court,
ionroeville, Alabams,
fE: RICHBERGER
BaLOdTw
“ Dear Judge Bare t o

I enclose herewith my brief in the above

I have tried to anticipate kr. Roach's

ergunent from his oral argument before you the other

day, but do not suppose that I have been able to do
s0 fully and will b”onaaly find it necessary to file
& reply brief after his is ine

I understand that you will be weble 1o
give the matter consideration until aft Lecember
ach's hands
&8 soon as poseible and am melliing it to yow now for
consideration at your léisure.

o H

AT T , T

Dlle de e i




‘JOSEPH EICHBERGER,
Complainant,
7.

MATHEY FEURST and
MATEEW C. FUZERST,
In Rauity.

U - £ 3 -+ fo néents e— -

gt Ty et DT et ot R S S

This cause coming on to be heard is Sﬁbmitted for
decree on demurrer to the originsl bill of complaint, as
amended, and upon & considerstion of the same, I am of the
opinion that said demurrer is not well taken.

It is, therfore, ordered, adjudged and decreed by
the Court that ssid demurrer be, and the same heredy is,
overruled.
dgééugéreof %i%ggn Which“to filé ansSwer.

? This 2nd., day of October, 1929.

. . Alane/

Judage.

The respondents are allowed thirty days from the
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~ MATHEW FEURST, &t -6y -

JOSEPE EICHBERGER,
Complainant,

IN EQUITY.
IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.

STIPULATION.

Respondents.

It is hereby stipulated a2nd agreed by and between the

parties hereto, by their respective counsel, that complsinant may

amend for the second time the bill of complaint herein, by addition

to Paragraph Two of said bill as heretofore amended, and applica-

tion for leave of Court so to amend, notice =nd nearing and all

other formslities are hereby expressly waived by Respondents, and

receipt of copy of the amendement is hereby acknowledged.

I»ted this

day of Jume, 1929.

.. »olieitor for Hespondents.

— -

& ,--‘g“"
iy

S TTeTTer Tor ComTATE.

5
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IN THE CIRCUIT COURT OF

No. 489,

BALDWIN COUNTY, ALABAMA.
- IN BQUITY,

5 3500RDED]

JOSEPH BIGHBERGER,
Complainant,
Afs— |
MATHEW FEURST, at al.,

Respondents,

STIPULALTON

Tl R s 2. =

¢921izri;:;:;:?’k

~ Lloyd A. Magney,

Bolicitor for Compleinant. i




NOTE OF EVIDENCE

VATEEAL. FEURST. and  MATHEW. C.. FEURST,.

............................................... RssponﬁéntsL"m"

At the hearing of this cgu;._é the following note

of evidence was taken to-wit: .
. FOR COMPLAINANT

l. @riglnal Bill of Complaint.

2. Fill of Complaint as amended first tlme-;?
3., Bill of Complaint ss amended second time.-
4. Bill of Complamt as amernded third time. -
5. Answer>of the Respondents. '

6. D99031tion of 4. W. Keller, taken the flréﬁ tlme,-;{j
7. Deposﬁ:lon of A. W. Keller, taker the second time: -

8. Decree or Demurrer, dazted October crd, 1929.
9. .Stipulatlon of partles f 1ed December 26th 1930,

FOR RESPONDENT

1. Demmrrer, filed Februsry 13th, 1925.

2. Flea, fllea same 4ay.

%. Answer, filed same day-.

4. Amended enswer filed September 24%h, 1930.

5. Démurrer filed September 24th, 1930.

6. Decree or Demurrer, susisined to bill.

7. Demarrer re-filed to bill as amended the third time.

8. 4nswer filed December 983rd, 1930, to the bill as amerded

thiré time.
9. Testimony of lathew Puerst taker in open court.
10. Testimeny of Lloyd Eickelberger taker in open court.

Attest: /x

the

Retrlster
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$587 SUMMONS—Original.

Gill Ptg. Co., Mobile

_- .plé.'ad or demur, w:ii:hout-oath, to 2 Bill of Complaint lately exhibited by. .« &

CIRCUIT COURT OF BALDWIN COUNTY,
"IN EQUITY. ;

Tﬁe State of Alabama '

BALDWIN COUNTY.

‘To Any Sheriff of the State of Alabama—GREETING: o AN
YOU, That you sumﬁaon.fﬁia:‘@h,eﬁ_-?ﬁ:@lisﬁ_;..-,_____--_._______-‘,___.______--____;':i _____ -

" WE COMMAND

o

ofli oo Crhicagoplll. ... ...County, to be and appear before the Judge of the Circuit Court of Bald-

“win County, esercising Chancery jurisdiction, within thirty days after the service of Summons, and there to ‘answer,

o

Joseph Sichherger,

e

and further to do anid perform what said Judge shall order and direct in that behalf. And this the said Defendant shall

in no wise omit; under penalty, etc.  And we further command that you return this writ with your endorse'ment'_theréon,

to our szid Court immediately upon the execution thereof.

L%

1




S ——————

Gircuit Court of Baldwin County
In Equity ‘

.ﬁ_____y_#_e..—__.?_.—

£ o )
t by leaving 2 copy of the within sumimons with @

Recorded in Volo .o ; Lo R _ |
o : E . i




Serve on. .

CilClllt Court of Baldwin County
' In Equity

et e T T A T
. .

freun i S

e e S ey
¢ m S

e - SRR

THE STATE OF ALABAMA
BALDWIN COUNTY

Sheriff.,

Executed this_ . _________.___.__._____.____.day of

by leaving a copy of the within sammons with

Defendant.




8581 NOTE OF TESTIMONY

JOSERE, BICERERGER . and . JOSERTING. ... ,
oRteis 0 e U THE STATE OF ALABAMA,
_ | _ BALDWIN COUNTY
............. ceeenen... Complainany,....

IN EQUITY,
CIRCUIT COURT OF BALDWIN COUNTY.

Mo TEEY FEURST. ang MATHEW G. FEURS

--------------------------------------------

the Ceposition of L. W. Kellex, Guly publiished; ihe decree of QOcigber
2nd,. 1929, .0n 4Gemurrers.,.alsa.amendment o .pill by adding perty plaintil?l
dated September. 24, 1830, ... ... ... e e e
....... , R AR
................. DL TE AL Lt L L e R AT .-:ff—./%‘./.«éﬂ.fl- i, T [ Bt N ‘? f ',‘/,.‘7 3¢
R d n mee J A
and in behalf of Dafendant upon K@.e,:.mr?-term Tiled Februery 13, 1225, ples filed
same date and answer filed same date, and amended Sevierber 24, 1830 by

.......................................................................................

................................... T T T L T T e e T L S L S T T T s e .

second time and decree on this demurrer; additiornal aznswer filed Sep. 24,
1830, testimony of Mathew Feurst and 1loyd.zmi
thereto,




7:““-!;7-":"

THIE STATE OF ALABAMA
BALDWIN COUNTY

= CimE NORET

IN EQUITY,

RCUIT COURTOF BALDWIN COUNTY. .

....................................................................................

NOTE OF TESTIMONY

= - rmm

Tfiled in Open Court thi:s_‘____g,%. oL ‘_‘___.

Register

MOQRE FTGCTO




I TEZ CIRCUIT COURT OF BALDTI

N COUNTY, ALABAMA IH CHLNCERY.

Joseph Zlchberger

Respondents

STIPUIATION

. : It 1s herevy stlpuluued &nd agreed by the parties
“hereto by their respeciive solicitors that the submission here-
. tofore made herein be set zside and comple inant permitited to
S ammend his Bill of Complainat in the following respecis:

) 1. By adding to 'Q*acraph Second of said Bill of
Complainat the ;ollowlng__ het a2 true copy of szid swerd was
mede and signed by the sa2ld arbitrators, P. J. Cooney and
Ae e Kellér and on September 18, 1924 the same was delivered
by the arbifrators to iir. John Stelk, the attorney for the
respendent, athew Feurst, as regulred by said agreement Lo
arbitrate hereinbeilore mentioned.

2 By St*lkln ‘from said Biil of Complelint the name ;
“of .Jo se_p'n_lne michhe rger. &as. pa,_ctv como.;_alﬁa_g‘i_.,, T O S R

3. By strlklnc Trom the Second Amendment to the Bill
neretofore filed the words "present in person and " so as To
make s2ld amendment read as follows:

"And complainant £o 1rther alleges thaet hearings were
held by the arbitrators afier szid Aprll 1, 1924, in which the
respondent, LEthew Feurst, narticiypated end ot wnich he was
represented hy council, end that s&id resgpondent made no object-
icn ¢ the action of the arvitrators in assunming to zct and
continve in sutiority as arbitrators after said April 1, 1924,
but on the contrary, said respondent continned Lo particizate
in sald arbitration aft:T szid Gete and mede 1o dojection that
the award was not made om .pril 1, 1924, as agreed, until long

zfter said award was ILinally renqered by the arbitrators on
September 18, 1924, and comulainant alleges that by res 0]

314 regpondent walved nis right o ocgecl that the award wes not
rendered within the time limited Iin the agreement Lo submit th
arbitration.”

@

e e PR g PR ther stlputated-and agreed that the complabmmt
be aliwed ten days after the formel order of Court setiting aside

the submission and allowing such amendments in which to take and

file such depositions as he ¢ay desgire and the the solicitor for
respondents be given Iive dey’s unotice of the time and place of
taking such depositions.

iy ﬁI*KEQ; G DO TEE afﬁies heve pereanuo set their

nznds this 19th

lﬂc«;lb -

Soliclitors for Zestondenis.







If THE CIRCUIT COUJT D BLLDUIN COURNTY, alal

THRT  ATT O RT T
¥ CH.LKCIRY.

_Tj‘s-

T T TRTTTY M iy
._J.I__Ji C. P_JU_LD):‘?, et al

Nespondenis.

consideration of the same.
It 1s ordered, adjudged, and decreed by the Court that

szid motion be sra ntéd;ména that ﬁhé éﬁ%miséioﬁ heréfofore mede
herein be, and the same hereby is, set aslde; thet complsinant
be, and he hereby is, granted leave o smend his Bill of Com-
plaint; that respondents be and they hereby are allowed %en

days within which to answer said B3ill as emended znd the com-

plainent be, and he heoeby is, allowed ten deys In which to take

-

his proof in szl d 3ill =s zmended.

Tnis 2;&§Zday 0f December, 1930,

e e e : P “atl““r}::e".
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1w 9EE CIRCUIT COURY OF 3:IDWIN COUNIY, ALiBalk IX CE-JCERY.

JOSEPH EICHBIRGER

- Complainent. : IS
-7~

e TUTRTTR
A TesET C. TFEUR

=1

t

1

T, et al

[ L L S g g

Réspondents.

1Z0TION.

1
1

Comes now the complainant by his solicitor amd moves

the conxt for an order setting aside the submission heretofore -
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ade herein zand pe

smendment to his said Bill of Complaint and fixing the Time
within Which | complainsnt mey teke furtner testimomy anmd ine
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JOSEPHE BICHBERGER
PLAINTIFE

I§ THE CIRCUIT COURT OF
BALDAIN COUNTY ALABAMA
I8 CHANCERY

Interrogetories on behalf of

vs
: Plaintiff, to 4. We Zeller.

ST e o

1 Sﬁate Jour. name,“ Pbé‘é—offlce address 8.1161 OHGCﬁPationo

‘2, Are you the same Ae ?’. Keller who prevz.casly gave a
aeposz.tz.on in this case on lay 31, 1950‘? : ,

S Be In that fiI'Su depo s;.tion g:,ven by yoa yoa testu:ied
"Mr. Cooney wrote up the award and we both signed . A57. [You dld
not, however, siate whet was done with the swerd &fter you and
Mr. Coomey signed it. Will you please tell us now Jjist what wes

done sbhount writing np the awarc‘i who wes present &% the time it
" was written end to whom, .if to anyone, com.es of *the awam were

_ _dellvered after you anc‘t Hre Cooney haa gnea ite

L . : P e -

. . —\\

o . s X
s - Woea T

-'—-STE‘E& LF- AMB&M 3
B::LL'D;:IH COUNTY. }
L“O HONORABIZ Re B. ROACH, ATTORREY FOR DEFENDANTS:

You are hereby notified that intérrogafories have been filed
in the office of the clerk of s2id County 0 Ao We Keller, meterial
witness for the ;plamtlff in the above stzted causes. 4 copy of s2id
interrogatories will De furnished upon application to the clerk,
and you may file cross~interrogatorkes,-if you think proper, m.'!;hln
ten {10} days after the service of ‘thz.s notice, :at the expiration
of which time (if no cross-interrogstories shall heve ‘been filed)

& commission will issue t0 L. Fo- Farrell the rroposed commissioner,
to teke the deposition of s2id witness, ;—l, We ;.ell\.,“ The wiftness,
Ahe We Zeller, resides in Foley, in the County of Baldwin, in the
State of Alabama, and the comxissioner, L. F. Farrell, resides in

- Foley, in the County of Baldwin,. in the State of iAlshama.

Witness my hand and officisl seal at office in Ba'y ¥inette,
Baldvfm Cou:m:y, Alabama, taz.s ‘bhe : Z day of Decem’oe 1950.

N ' Cierk.
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| §587 SUMMONS—Original. | : o Gill Ptg. Co., Mobile
i ‘ .

The State of Alabama - CIRCUIT COUI;§ OF BALDWIN GOUNTY,
BALDWLN COUNTY. QUITY.

To Any Shenff of the- State of Alabama—GREETING:

WE COMMAND YOU, That you summon_l‘l:a_t:{:‘:@yf.-f@]*}?__s,t--_-_,_‘. ______ s -,--_--_»___._ _______

Cofli.- _E ,‘.QagQ.I,LIlle_--; ____________ County, to be and appear before the Judge of the Circuit Court of Bald-

“win County, exercising Chancery jurisdiction, within thirty days after the service of Summons, and there to answer,

4.p1'éé.id or demur, without oath, to a Bill of Complaint lately exhibited by..J jal=icy i Zichberger.,. o o.ooo.-

and further to do and perform what said Judge shall order and direct in that behalf. And this the said Defendant shall
in no wise omit, under penalty, ete. And we further coramand that you return this writ with your endorsement thereon,'

to our said Court immediately upon the esecution thereof.

WITNESS, T. W. Richerson, Register of said Circuit Court, tlns . Blsk day of ... 4SEE cember,

________________________________ 1924

' Register.

0 " N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register.




@A [d‘/—’{/uﬂ  7

Serve ou,---,,A“-_MLM-“.--- AR i

’ : THE STATE OF ALABAMA - S
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Cilcmt Court of Baldwin Cougl i BALDWIN COUNTY o EE : :

In Equity = - .

ot ' e YL Received In office this_______ . _______ _____ PR
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v;,ﬁateﬁ E@hx&ary 2@, 1924 hatwee

*J@&@ph E&cﬁb@rver @nﬂ;aes@phlﬁ@ miehba
ﬂ s

'];@ha Was that attsrmay?

‘ ;Jhanst"
‘of the ﬁwarﬁQ

ﬁﬁ&thﬁv ?aurst of‘chle&gQ, an&

ff:@r %hs'siw of. ﬁgr@emen$:referraé“ e,_&xﬁ yea aﬂﬁ
« Cooney proceed to hear and delermine the: maxtars in gzsn_

:fjfgata between iixe Feurst ond. ‘the Bichbergers?.

'fﬁma mr« ;eﬁrsﬁ re@r@aenﬁeﬁ hy'ccangal s ttarnay¢

" You will pleaaa state wh @ﬁﬁsv the paper Varked “ﬁlaln%iff‘
2 Exhibit A" now hanfed to you is the award which yaa anﬁ Ure
*]Geonay maaa a8 arbitr&tazs in *%xs matter9 . .

"xs tnaa yﬁﬁf Slgﬂmﬁﬁ e apyﬁariﬂg nen‘Wtﬁik‘”

- ”nls av&ra bewrs dave of b&@@@ﬁbﬁ* 18, 1924, - Please state
_,,whg lu was not made cam11ew and’ ny mprzl lst, 1924 as agresda

:.Bid_yeu and Kr. CQGney, as arb&tr&go“u, nave meetings acuwean

- gourselves and the.parties ana their witnesses at any tim

aiter énril 1e%, 19249

e

.‘ﬁ«:é“f; G’f euch ;ua‘%;;nga Wi j:@hce 30 ¢ dase

h?...-.

Did UiTa w{wsﬁ, by nis dﬁ;%‘ex"m Eﬁ;"c;”f3%&1&;yar‘ﬁiai—.pé;tan in
)ﬁhasa meetanQQQ ' o .

Did he particiyaﬁe, t@ka a part LH, $ho L&Sﬁ of &mch maetings

- held -shortly befere Septeuber 18, 19846 whnieh you have told us

abouis?

- Did he at @ﬁv tl&@ uhgcct S0 going on with the axaztr&tson, .
oxr to you and ive Cooney essuming $0 act as srblirators, be= .
cause you had ﬁot pede your award by April lst 1984, as agreﬁa@

. Did his sttorney lire Stelk, ever make any such objection?

Ty e sae oﬁ tha aﬂhia jﬁiﬁfET?i




| STATE OF ALABAME

| BATDVIN COUNTY T I R
o  GONORESIE R. P. ROACE, ATTY. FOR DEFZNDANT.

. You &are hereby notified that interrogatories have been filed
- “in the office of the clerk of said court to 4. W. Keller meterial
witness for the Plaintiff in the above stated cause. A copy of
‘esid  interrogatories will ve Turnished upon epplication to the clerk,
candsyou may file eross-interrogatories, if you think proper. within
_ ten days-after the service of this notice, atb the expiration of
-m@;iﬂﬁibhgtimgy(if,no cross-interrogateries shall have been filed) &
commission will issue tO”ﬁf“?TEEKWSaﬁiefﬁgTﬁhejproposedmcggmissioner,
o +take the deposition of sald witness L. w. Keller. The witness
AL W, Keller resides in Foley, in ihe county of Baldwiny in the ‘state
of Alsbema, and the commissioner, . Frank Sanders resides in Foley,

in the county of Baldwin, in the State of Alabame.

ceitnéss my hand at office in Bay Mineitte, Baldwin County, Llabana,
his the, 5th dey of Mareh, 1930. ' -

) CLERX

PR




>2

I, 18,
Lz

Day dmf/b 1%

7

rd

s
Keoveived /0-
e

rd

znd on

Day of
i

e L

1 servad

3

T

£
&

on

-

=k

o

.a@ﬁ.o&m ROV Cog, fJITqulReTd

Io Ipeyed uo g98TI098I0IIBYUT

;
i
i
i

o

by wervh

T T e e et Bl S, b=k SmC

pmaﬁmm sm:pmé

LommeQOH& mmamOh p_ S

Ly ALY




JOSEPH EICHBERGER,

Complainant,

IN THE CIRCUIT COURT

BALDWIN COUNTY, ALABANA.
IN BQUITY.

VS.

g g 4 8 Sered Pt

MATTEEW FUSRST and MATTHEW
C. FUERST,

 DECREE

i'This.céuse comiﬁg on.to be heard is submitted for final de-
zZree upon the pleadlng and proof as noted by the Register, and from
a con51deratlon tnereof, I am of the opinion thaet the complaine
ant is entitled to relief,

IT IS TBEREFORE,'.ORDEJRED, ADJUDGED AND DECREED ’Gba-t the Com-
plainant, Joseph Eichberger, have and recover of the defendant,
'ﬁathew Fuerst, the sum of TWO EUNDRED, TVWENTY-NINE AND 73/100
($229.73) DOLLARS, the amount of said awerd, together with in-
”téréét“étméighﬁmﬁéfmﬁéﬁt”per'anﬁum“fromfseptember~isth:;w192¢3-
the date of the rendition of said sward, or e totel sum of THREE
'HUNDRED FEFTY-THREE AND 50/100 ($353.50) DOLLARS., for which let
eXecut ion issue.

IT IS FURTHER ORDERED ADJUDGED"AND DECREED THAT the deed from
Mathew Fuerst and Mary Y. Fuerst, dated October 9th., 1924, 2nd
filed for record in the Office of the Judge of Probate of Bald-
win County,zﬁlabama,.on October 13th., 1924, and recorded therein
on Cctober 18th., 1924, end conveyingto Methew C. Fuerst, the fol=-
lowing deserived resl property in Baldwin County, Alabama, towit:

.The Eszst half of the Scutheast cuarter of zhe Southeast
quarier of Section Four (4}, Township Bight (8) South,

Range . Four (¢) Bast
and that the further deed executed by Respondent, Mathew Fuerst,
and Yary J. Fuerst, on October 9%h., 1924, which was filed Tor
record in the Office o?‘ﬂm&»Iudge of Probate of Baldwin County,
Alsbama, on October 13th., 1924, and recorded therein on Cctober

18th., 1924, and conveying to Respondent, Methew C. Fuerst, the




e F o~
- - >

following described real;pf@??r?y iﬁEBaldWin County, Alabana,
The East half of the J'\‘orthezas:'l; quarter 0of the Southeast

quarter of Section Four (4), Tovnship Eight (8) South,
Range Four (4) EBast =

are void and 1noperatlve as agalnst Comblainant’s said indebted-

ness and the 003us of thls sult, and ‘that the same be, end hereby

‘are,. declared to be of no oyeraticn and effecg as against exe-

E cution 1ssued on thls Judgment, and the said real estate con-~

. veyed by sala deeds are subJect to execution in'this cause.

Lhe costs hereln are texed against the responaents for which
let executlon issue.

“*nis the 29th., da’y of July, 1931.

L. F. ¥. Hare .
THE STATE oF 1LAB£MA
BALDWIN COUNTY CIRCUIT COURT, IN FEQUITY.

I. T. W. Richerson, Register of said Circuit Gourt of said
County, Alabama, do hereby certify that the sbove is a:full: true
anc correct copy of the decree rendered by said Court on the
29th day of July, 1931, in the cause of Joseph Eichberger, Com-
plainant, vs. Matthew Fuerst and Matthew C. Fuerst, Respondents,
as appears of record in said Court.

Witness my hand 2nd the seal of said Court, this the 3ist
day of July, 1931.
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CERTIFIED COPY OF DECREE v-

in the ecause of

@) JOSEPH EICHBERGER,

Oomplainant,
Vs.

u) MATTHEW FUERST and MATTHEW
C. FUERST,

The S’T.‘.Tﬂ DF ALABAMA

E  RAnwmny CoOUNTY E‘ momm%um

21 A ;;—(‘jb““‘ o thisgidlns }7.,/ g‘
and ly Fesorded in

Respondents.

har;t

- FILED July Blst, 1931.
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S Te W, Riaherson,_

Register,

A SRS
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IN THEE CIRCUIT COURT OF
BALDHIN COUNTY, n~LABAMA.
IN CHANCEKY.

BRIEZF OF COMFLAINANT O
FINAL SUBMISSION.
WATHEEY FEUAST and

MATHEW C. FEUJ.LﬁrP

4
U
[
Mot Wt Bmgst” B e Y Rt B B’ Bt g

ke spondentse

.Jth rights,of,the_complainants in this matter depend en-
'tirely“upon whether or not there was a valid and binding swerd of
arbitrators made in the submission of the matters in controversy
to arbitration, which was attempted, at lezst, 2s is 2dnitied by
respondents.

The swsrd of arbitretors which is the foundation of this

‘prﬁceed ing has been attacked by ?esnonuerts 0¥ NRMerous groanas set

nt

- T

orth he nine demurrers end one plea, all of which have been

)
ln}l

-

fina11y disposed of, adversely to respondenss, by the Court in 1%s
ffdecree of October 2, “19RY. -
It 13 now ﬁroposed by hr. RoaCh,'as I understana'his argu- -

menu be¢oie he Cou;, ard ‘his offer of estlmony (ancn tne Coar+

“grOunds Wnlch are in no way pleaded by him, unless they be Dleaded
'.bj that part of his answer, &S follows: "Zegpondents deny that
_mathew yeuxst is ipdebted to the como;alnanis in any sum whaitsoever.”

g

With hlS hsld deniel =s the cure-a2ll for the ommissions

s

N is pleadings he now contenas that this award is not valid and
;binding'and”t nat he is entitled Lo reve considered the evidence, Or
testimony, rs t"ef:iasffo €hé'1§enticai*mau ers considered and de-

cided by the arbitrators, why? Because, he says, this award Was
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not made "Substantial
chenter,” ete {Sec. 6169, Code 1925} and hence is not binding and
eonclusive and ne is within his rights in teking up agein
of dispute which, he,admits, are concluded agsinst him if the award
‘be legel znd binding.

ir. Heoch argues two Teasons Wiy this award was not made

in substentisl compliance with the Code provisilons, {in eddition T¢

those decided ageinst nim), 1l: The award has never been entered TP

{1)




=8 the judgmen:t of this Court, 2s mey be done under the provisions
of Sec. 6157, Code 1923, snd 2: The successful party {this com-

o

plainaﬁt) has never, &8 he is permitted +to do by Sec. 6161 of the
Code, caused the submission and award to be returned to the Clerk
of the Circailt Comrt. There is still another reason that with the
seme logic lir. Zozekr might {and probably will) sdvence why iais

award iéés'ﬁot'sahstaﬂtially'comply with the provisions of the Code,

het the arbitraltors
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viz., that neither the Pill nor the aws
were SwWOoIlle

These three grownds of attack, combined with those here-
tofore disposed of, would seem to exbaust the resources 0F humean in-

cenuity in picking flaws in this award.

jeparture from Code requirements zs to fall of "Substantisl coo-

plisnce™, complainants are willing 1o submit tnis entire maitter on

the theory that they do so fzil, and 0 treat thls as a2 common law

srhitration and award, since it has already besn necessary o re-
sort To litigation in order to avoid the raudulent Transiers OI
211 of respondents' property.

be considered =s & common law srbitration, and this, of course, 18
permissible.

"Yothine in this chapter:uconteined skall pre-
vent any person or persons Irom settling any
matiers of controversy by = reference 10 &

e _
hitretion &% common law.” Sec. 6L7L, Code 19Zd.

I+ it can be shown that the three new objecticns are not

e+l to & common law awsrd, this award, then it would seem Thes
it must ‘be concede 4 the award ils valid and binding, &nd 0 0&-

(#3) L. ORIGIN =¥D L=TUZRE OF aRBITRaTICH 43 & FROCEZDILG-
le IX GEIZRaLe. The settlement of controversies i ;
ancient prectice a% common law. In i1ts dbroad senss i¥
igs = substitution, by coxnsent of parties, of another
tribanal for the Sribunals provided by the ordinary
Processes of law; = domestic tribunal, s contradis-
tinguished from a regularly organized court proceed-
ings cco*dlng to the course cf the common law, depend-
ing upon the voluntary act of the parties u;snutanﬁ

in %the seleciion of judges of their own choice. Its




object is the final disvosition, in =2 speeldy
and inexpensive way, of the matters involved
8¢ thet they maey not become the subject of
future litigation between the parties.”

T

5 CoJde, page 15, and cases cited.

(#3) 3. CLASSES 0% XINDS OF ARBITRATION-z. IN
GEINZR=L. Arbitreiion mey be classified under
three heads: (1} Where ir the absence of regerd-
less of any statutory provisions, the parties to
eny controversy submit the decision thereof to
mutnallychosen arbitrators; (See mote 29, as foli-

vlows: "In fthese ceges the successful parity must
‘resort to the courts in ah zction on the award,
to enforce it, and is benefitted by the arbi-
r&ation only in that he may base his sciion on

. the award instead of on the origimal cszuse of
action, and such award, unless impeached, is
conclusive evidence In his Zevor.®™ Liiler ve.
Brumbsugh, 7 Xsn. 343} (2} where, by stetute,
authority i1s givern Uc parities 10 a controversy
not in court, o submit the same to arbitrestors
and, by sgreement, have the submission entered
&s & rule ol court, and the award enforced, or,
on motion, sntered &g the Jjudgment of & fesig-
neted court; {see m 0, as Zollows: "Eere the
successful party n the advantage of
& determinztion d cuestions, oub
an eesy end expidi nat
deverminaetion in a
enforce it. This w 0
statute ¢ & LO WUm.II ntroversies out
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0 court on the sanme ng as thos I COUTrL.
' The statutes 1n the United States differ, but,

as 2 general rule, they a2re bottomed uvon the
statute of 9 & 10 Wm. III, and look to the sane
end.” Miller vs. Brumbavgh, supra.) 5: waere &
court in which & controversy ig pending sends

it for deternmimetion, by consent of fthe parties,
t0 arbliirators chosen by the pariies or selected
by the couri.

arpitraticn.

"The suthority Lo act as arbitrstor under
mission =t common law does znot reguire th
arblitrators be sworn.” 5 C. J. ¥139, pag

‘See 2lso, Gardner vs. Newman, 135 ila. 522, 33

Zowever, the general rule, established in most
0f the states is that the authority of arbitre-
tors 0 @ct under & statute reguiring an osth
to be teken is derived, not from the siatuie
but from the sgreement o submit to arbitration,
hat the oath is prescribed for the penefit of
the parties to secure to them, if they desire,
& greater ¢bligation uporn the arvitrztors to
feithfully discharge their duties, and that
therefore the recuirement may be Weivedeces...

5 C. J. #1453, pages 70 and 71




e

in the absence of & staetntory provxsion on the
subject, 2 walver ey be established by any com-
petent evédence of the fazct, or it may be implied

from the fzct that the parties arpear bhelore the
armvurauors unu p*oceea with the hesring without
OOJGCuhOM, revided such frOCGGQng is nad with

rnowledgze of the opmission o take the oath.
5 C. Je #145, page 71l.

"ang wozag into the arbitration affter the reifusal
» 0f the srbitretors to be sworm or to admit coun=
_sel amonnted to a waiver of objection by the_plainr
tiff.” '
Gardner vs. Newmen, 135 ils. 522, 33 30. 179.
0f course, the provisions of section 6157 and 8181 (it is

not conceded thet they are reguirements to a substential compliance

'ith the Code provisions zs o & stetutory arbitration) have no ap-

fut3

ct
o

lication at 21l %o & common law arbitration, snd this would seenm

o]

to dispose of kir. Roach's three new objections 10 this award.

If, then, this be a valid common izw award, 28 of course,

it is, what is the effect of it? Let the Sunprene Court of Alabama

il

angwer

'“Hom tne oround anor wnlc“'uhe ;a*isdiction 0
enforce the specific performance of an award is
entertained is said by Judge 3tory to be thet
T3t is but the execution of the agreement oI
the pariies ascertained and fixed by the arbi-
trators’. MeNeil vs. liagee, 5 LMason, 244, 255,
‘Fe&. Cas. Ko. 8,215. 5o Chief Justlce Parkex
0 the lassa cnusetus cours syas that the sube-
ject, om its 'true Tooting' is 'the specific
performence of a contract inm writing; Tor the
‘submission is the sgreement. It is virtually
a contract to do maat is awarded’. Jones V.
Boston Mill Corp, 4 FPick. {(Msss.) 515, 16 im.
Dec. 558. This status and character of the
p“OCBEQ ings to enforece an award in eo ity nas
been Ffully recognized by this cours.” '

Black ve Woodruff, 195 sla. 227, 69 S0. 97.
It is esﬁabliShed.t’azmﬁhismcogrt_haswjarisdiction to enforce &
éommon'iéw awerd, and compleinent is not confined %o the gxclusive
remedy of having his sward entered &8 & judgment and enforcing it
by execution. In this case, of course, the latter renedy would be
whohly useless %o complainant since it is admitted Dy Respondent
thet he has conveyed ewey 211 of his property, for = consideration

of One Dollar, and an execution could avail complainans nothin

{Q

antil this court nes set aside this Trzudulent transfer.

KeCLELLAN, C. J. "The law favors, and by express statute
it is mede the duty of courts to enconrage, the settle-
ment 0L controversies by reierence thereoi to arblitrators




chosen by the pearties. Code, 1896, #508. The theory upon
which the law and courts eneourage'smﬂh settlements iIs
thet they facilitate and expedite the adjustment of dis-
agreements between citizens, they save the Time of the
COaIuS and the c¢osts of regrlar judiciel proceedings, and
being made pursuant to the agreement of the parties, and
by persons of thelr own selection, they are likely %o be
more satisfactory to all concerned and to assusge and heal
animosities, thereby couserving the generzl good. IT0 con-
‘serve these ends, end to justify thelr fevor end encour-
agement of the law and the courts, it is necessary that
such settlements should Ix settle the controversies in-
volved, close them up, and conclude them out of courte.
If any party dissatisfied with & settlement mede by ar-
“bitrators may bring the controversy inteo court, and there
have it reinvesiigated, and litigated and determined over
‘again, the whole scheme and theory and purpese of arbitra-
tion wounld be thwarted and defested; there would be no
besis for the Favor and encouragement of the law and the
o courts; and instead of time &nd costs beling saved, and
~animosities being ellayed, ligigation would be repsated
and drawn out, costs would be increased and ill-feelipg
v“genaered intensified and prolonged beyond what would
be incident in any of these respects tTo sults in the
courts in the first insitance. In other words, the sub-
migsion to arbitration might well in every case, and cer-
tainly would in many, operate to the creation or aggrava-
“tion of the very evils which 1%t is the purpose of the law
teo aveid or to lessen DJ recognlzing, - rovwdinc for andé
encouraging this mode of settling comt roversies among the
parties. Buat apart from the foregeing considerations 1%
is alilogether illogical that & perty to an arbitration
should be alliowed to take the controversy into the courts
‘after-it-has-bteen-submitted to-arbitrators and-decided oy
trem. Zis submission of it is entirely voluntery. *“ere
is no ceercion or compulsion sbomt it. The consgiderstion
mor hls agregment of SqulSSIOn is & like agreement on
the part of his adversary. Their minds come Hogsther fo
the conclusion that this 1s the Dbest wey to adjust thelr
differences. They select the person or persons who shall
fdetermine the issues beitween them, &and they contract one
with the other that the arbiitrators tnus selscted shall
Getermine and declare their rights and dutles in the prem-
iges, and tney bind themseives o gbide by end perfornm
whatever award mey be made. It 1s not their contemplation
nor their contract thet the award shall be tentative
merely, or evidentlal merely, or merely p: ellmlﬂa“j t0
litigation 1n the couris; but it is their contemplation
and undoubitedly thelr binding contract, that the award
shall finally settle and forever deuermlne the contro=-
versy. 2ach 0f them is as muck bound by the awerd as if
‘each, without controversy or arbltration, had sgreed,
contracted and promised in J“"ulﬂg t0 pay the money or
d¢ the thing eazch-is reguired by-the .award. to-pay or & .
It is s much an agreed settlement of % ezge disgpute
in the one case 25 in the other, & can any more
avoid or escape the 4wty ‘mpose than he can
avoid or escape the obli COﬂt*ﬁct.
If he made the coniract it, and is
sned upon 1%, he has ne He mey Show
i he can, 1 he did : has perform~
i but, ‘ bhound by it.
ser o arbi-
ve omntly considered natter and
thelr award accordingly, and he
has no defense 1o suck ]
9
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and proper objections were interposed, should not be considered by

judges of hisg own selection, and that their conclusion
ppon them shall determine and Zorever settle the coantro-
versy. He has no right to have nis controversy tried by
& court, becesuse he has contracted away this right in con-
sideretion of having it settled by judges o his own se-
lection, and the law recognizes and the courts will held
him to this confract, wnether the award e & common-law
or & stetutory award. Tnoe controversy nas begern sebttled
88 ne voiuntarily and upon valuwmble comsideratlion agreed
that 1t should be settled, z=nd there it must and does eaa.

ik

g_:
3
O
-
)

It is therefore subversive not only of ths theory
of arvitration, the emasculation of the whole system, &i-
%together illogical and even absurd, $o allow & retrial of
- the controversy in-the.courts, by appca?“pr_o»ﬁerwm €, ..
“hut it involves the pe Tthlbuu7Oﬁ by the courts in & fie-
grant viciation of fthe express, valid ard binding cont

of the parties.

o ie have been dlscussing awards ~emewa*ly, without
special reference To out statutory provisicns on the sub-
ject of B DL b TR L0 e e oo vnnossncssncssnnssenasesnnanas?

Wilbourn v. Hurt, 139 iAlis. 557, 36 So. 7o8.
"How the Code provides, that an sward made in supstantial
compliance with 1Ts D”OVLSLORS, is coneiusive between vhe
parties thereto and thelr privies, a8 (o the matiters sun-
mitted, and cannot be inguired into or impeached for want
of form or wrreg L&Vlliﬁy, if the awerd determines the
matter or controversy subzitted; and such awerd is Zinal,
tnless the arblirators were guilty of IZrand, partislisy
r corruption in making it. Code #3282 (86169). The stat-
niory provision &s t0 the conclusiveness of awards, 1is

but declarstory of the common~lew rule oz the subject.
Thambers v. Crook, 42 2le. 171; Zirod vs Simmons, £0 2la.

R4y Davis vsRorshee ;34 wTay L0V Wright ove o Bolton, 8
ila. 548; Bumpass vs lebb, & Porit. (i18.) 65. The award
when legally made is The judgment of a court constitubed
by the parties themselves and canpot e impesched excepd

. for zke reasons such as are specified in the statute; and,
like judgments of other courts, all reasonable presumotions
are to Dbe mede iﬂ 1ts favor. The declsions o arbitrators
&re 0 be liberally consirued and every reasonanple intend-
ment 1s made 0 support them.”

Edmundson vs. ﬁilson, 108 4lse. 118; 19 $50. 387

Tasted by these rules it is obvious that this awerd, whetner it

be considered 2 staiutory Or & common-lsw award, 1S legal and bind-

[ o

ing and is so disclcsed To the Court by the averments 0f Tthe pill,

GQ

-

the adnissions of the answer and the testimony or behalf of compiein-

an

ok

s, and thet “the testimony -offered by respondents, to which timely

'}

e

the Court to over-turn the Iindings wnich
the seme facts with which such testimony deals.

itk this testimony out of the case Ttrhen, and upon the
averments and admissions of the pleadings and the evidence or com-
plainants, we have 1: = valid award; 2: transiers o 211l of res-

-

pondent’s properivy which the Court has zlready held to be frsudu-

L4

lent by its decree of October 2, 1929, and 3: complainant’s prayer
Y )

(6]




That the transfers be declared Frezndulen: and set aside and the
Droperty subjected to complainent’s debi established by the awsrd.

The original amount of the sward %o complainants was

B

$229.73; with interest it now smounte to $8£5.0L; there should be

8 decree awarding & judgment in this smount o complaingats againsst
respondent listhew Feurst and declaring void the deeds mekred Ex-

hibifs'ﬁcﬁ-and_"yﬂ and atteched to bhe bill and that the title %o
the real éstate'éescribed in the »ill is still in respondent imthew
Feurst and subject to execution in favor of complainants.

The record justifies 1it, ecuity and good conscience de-

mand it, the law approves znd ithe Court wi1ll doubtless so decree.

cespectfully submitted,

T heredy certify that I msiled = copy of the =bove

to lir. R. P. XHoach, solicitor for respondents, this 10th day of -

October, 1950. o T .
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~ioms 228, end from this case he quotes as follows:

)
-

submission sttempted to be made under the pro-
visiong of the sistuite and providing that judg-
R S - Lo A 4 - “ ~ —

ment thereon be entered in the couxt 00X common

vleas, if inoperstive as 2 staztutory, is noi

valid o8 & common law submission o arpitrziion.”
ind zgain the essential difference beltween the two submissions, the
one in the llzssachusetss case oroviding that judgmeni musi be entered

-het one can be no authority for the other

r2l cage cited by Respondent {F
ent, supre) does not state the

ig held in Feleurin ve

-

Lelourin, 215 Fed. 345, 151 C. C. =. LEYT -

min arbitration under an agreement which, ailthougn
stating thet it is under = statute, differs mater-
iglly from the reguirements of the stetute is &

co =3

Ticn.”

if the egreement oX sSubmission expressly states thet it 1s under the

Tris caese is nod suthoriity, however, for the proposition wnich
Regpondent states om Fage Togrseen 6f his brief, cifting this czse &S
his suthority, becazuse ithere ls In The submissicn in this case 1o

oplnion:
“The employment of the expressicu, ‘whereas tne saiad
varties are desirous of setiling seid comtroversy Ry
arpitration in sccordance with the statutes of ale-
bame', clearly evinces the COLmOn intent, in & malter-
12l regpect, 0 have deen TO melke the statutory Pro-
vision Tor & ststutory (es distinguished from &
common lew) arbitration an infegral part o thelr
slleged agreement to arbltrate in the premises. e
zre itnerefore regaired o treat the pless setting wp

—z - L
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JOSEPH EICHBERGER, IN TEE CIRCUIT COUERT OF
BALDWIN COUNTY, ALABAMA.
Complainant, IN ZQUITY.
-7S- Brief of Complainant as to
Demurrers of Respondents.
MATHEW FEURST and '

VATHEW C. FRURST,

B Y S S Berart” Nt Wt Wttt Wit Voot

" Respondents.

This is en action to enforce an award of arbitrators, not

msde in & pending suit, and to cancel and set aside certain convey-

ances of real estate as being in fraud of complainant, a creditor

by reason of the award.

mo the bill demurrers are filed by the Respondents on
numerons grounds, the first of which 1s that the bill 'is multi-
farious in that it seeks to set aside con#eyances, define & bound-
ary line, asks for aﬁ injunction and seéks to settle the title to

personal property, “lncon51stent reliefs not growing out of the

Hs&me transaetlon or sub;ect matter nor founded on the same con-

'-tract or related to the same property between the same parties.”

It is possible that a bill which prays for all this re-
liéf, u3aided by aﬁ arbitration, might be considered multifariOQS;
but that is not the situation here where, if the award be a valid
end binding one, the various matters have already been settled and
determined between the parties and this Coart is ssked merely to
validsate snd enforce the award, although in order to do so the var-
jous reliefs prayed for in the bill sre all necessary.

The basis of the action is the award snd it is no objeec-
tion to & submission to arbitration nor to the award based upon it,
that either is multifarious and so it must follow that 2 bill to
enforce an award cannot be mnltifarious even though the submission
and award, tested by the ordinary rules of Chancery pleading, might
heve been so considerad.

Two of the four reliefs prayed for, viz., to'defiﬁe a
boundary and settle the title to personal property, were expressly

submitted by the parties and finelly decided by the terms of the

award. Another, the prayer to set aside the fraudnlent conveyances, ™

-1~




is merely asking the Court to make effective the settlement conclud-
ed by the award and is necessary else all ralief to COmplainant is
substantially denied, while the injunctions asked are merely that
the Respondents be enjoined fronm interfering with the rights fixed
in Complainent by the terms of the award. A4All are s part of the
sanme tremsaction, the arbitration, and all are founded on the same
contract, the agreement Exhibit "AM™, to submit to arbitration.

The Code says: "....A bill is not mutifarious which

Seeks alternative or inconsistent relief growing

out of the same subject matter, or founded on the

Same contract or transaction, or relating to the

Same property between the same parties.” Sec. 6526.

The various reliefs prayed for here are not inconsistent,
but if they wer e this bill is not multifsrious since they all grow
out of the same subject matter, are founded on the same contract or
transaction and relate to the same property betweer the same rarties.

"A bill is not multifarious whick -unites several

matters distinet in themselves, but which to-
gether make up the complainent's equity and are
necessary to complete relief.?”

Srona vs. Knickerbocker Life Ins. Co., 52 AlA., 589,

See page 2% following.

There wounld seem to be no merit in Hespondent's first
ground of demunrrer.

The second ground is thet the arbitration and sward are
void because "the parties did not concisely state in writing the
matter in dispute beﬁweeh them and which they desired to leave to

the determinstion of the arbitrators.”

The langnage 0f the submission asgreement is as follows:

"The parties hereto are unsble to agree upon & state-
ment of an account rendered from one to the other

and apon the ownership of a row of orange trees and
the disposition of certain personzl property owned
by them in common and are desirous of submitting
their controversy to arbitretion.”™

The Code is as follows:

"The parties must concisely state in writing, signed
by them, the matter in dispute betwsen them, and that
they desire 1o leave the determinstion thereof o cer-
tain persons, naming them, 25 arbitrators;.......”
Code of Alasbams, 1923, #6158. .
The only objection of Respondent is that this agreagment

did not "comncisely state™ the matter in dispute, all of the other

requirements being complied with or, =zt least, not objected to by
S




"The decisions as t0 what constitues multifar-
ionsness are s0 exceedingly various as to meake
it difficuolt, if not imprescticsble, to educe
eny general rules by which to test the objec-
tion, the courts seeming to regard what is con-
venient and just in the particular case, always
discouraging the objection where, instead of
advancing it wonld defeat, the ends of justice.
& Mayf. Dig. 288.

Moltifariousness is incapable of exact deéfi-
nition; it is fregquenily a matter of discre-
“tion; every case must be governed by iis own
vecaliar facts, subject to certain equity Jur-
isprudencs; in determining this guestion mul-
tiplicity of suits should be avoided, as equity
delights to do justice, &nd not by halves. IT
is left in a large measure 1o the sound dis-
cretion of the court. Sicard vs. Guyllogw,

147 4Lla. 239, 41 So. 474; 6 kayf. Dig. 318."

Ford vs. Borders, 200 iAla. 70; 75 So0. 398.

"Multifariousness is incapable of exact defin-
ition, and the impossibility of laying down any
general rule whereby it may be determined in
211 cases whether the objection is well taken
has often been recognized. 'The objection is
freguently a metter of discretion, and so the
circumstances under which it is allowed 10 pre-
vail, so that every case nmust in a messure be
governed by what is convenient snd equitable
ander its owm peculisr facts, subject to the
‘recognized principles of equity jurisprudence;
and it is always proper 1o excercise this dis-
cretion in such = manner as 1o discourage fu~
ture litigation about the same subject matter
and to prevent & moultiplicity of suits, and
never so as to do plain violence to the maxim
that counrts of equity 'delight to do jJjustice
and neot by halves.'" Adams vs. Jones, 68 Ala.
117. Mo universal.rule in regerd to multi~
fariousness can be or has besn atitempted to

be established. 'The substance of the rules on
the subject appears to be that each case is to
be governed by its own circumstances, and must
be left in a great measure to the sound disg-
cretion of the court. 1 Daniell Ch. Pl. & Fr.
324, note 2.7

Sicard vs. Guyllow, 147 ila. 239, 41 So. 474.
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Respordent, and the objection to this phase of the submission seems
to be that the statement is oo concise, so mneh so as t0 be general,
indefinite and vague.

The dictionary defines "concise™ as "brief","terse™, and
"condensed", and 811 of these charascteristics naturally tend to
indefiniteness and vagueness, but it was obviously not the Legisla-
tive intent to require the parties to an arbitzation to plead With
any degree of particularity the matters in dispute but merely to
cset them out very briefly'or concisely, and if in so doing the par-
ties fell somelhat short of the reguirements of legal plezding it
was not intended that this should be a fatael objection to the arbi~
tration. Certainlﬁ, if the matter in dispute between two varties
is an account between them, it is unnecessary to do more than say
's0 in so many words and unnecessary to set out the items or details
of the account, and these parties have dore this with reference to
that part of their dispute.

But they had ofher items in controversy; they could not
agree Which one owned & certain row of orange trees, or in other
‘words, they could not sgree upon the precise dividing line between
thelr respective properties, and they certainly stated that fact,
although in e very few words, as they did thé further item that they
could not agree on the ownership of certain personal property in
which they were jointly interested. These three items conétituted
all of the matters in dispute, each was set ount specifically in the
submission agreement alihoug, of course, very briefly, generally or
&8 the statnte has it "concisely."®

No complaint is made by EHespondents that the arbitrators
adjudicated matters.not before them, nor that they exceeded the
anthority that both parties understood they were gianting in any
way (exXcept by withholding their awaxrd beyond the date fixed) and
the submission agréement obviously performed its funcition perfectly.
| "Phe psrties, as is shown, under this submission

appeared and submitted and offered proof touch-

ing 2ll their partnership transactiions,-thier

boocks, accounts, notes, choses in action, and

the real estatd owned and held by them or either

of them, as belonging to the partnership, and as
t0 which their dispntes related,=-and the award

was made in reference $0 and in settlement of
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21l such matters. Such proceedings rendered

the submission certain and definite as to the

rstters submitted, and to them the award mgst

be referred.”

Edmondson vs. Wilson, 108 4Lla. 118, 19 So. 367.

The proceedings in this case rendered the submission
certain and definite as to the matiers sctually submitted, even
though i% be conceded that ths original agrsement of submission
was defective because 100 concise and to00 gengral in its deserip-
tion of the matters in dispute.

The third ground of demurrer-is that while the agreement
of submission specifies that the award be made by April 1lst, 1924,
the award shows on its face that it was not made until September
ﬁ 18th, 1924, and ié conseguently void.

It must be admitted that this demurrer to the original
bill was good, and it was andoubtedly on this ground that Judge
Leigh sustained the demurrers although there is nothing in the |
record t0 show which of the assigned grounds, the same as are as-
" signed to the bill as amended, he based his ruling on. But parties
Vhave'a right to 1limit the time in which the arbitrators shall have
and possess authority and having done so the Courts will enforce
the limitation .

But the right to repudiate an award because not mede
Withiﬁ the time stipulated is & right which may be waived, and the
pill as =zmended, pleads a walver of the right to repudiate by the
Respondents on this ground and the demurrer, of course, admits the
facts alleged &8s the basis of the walver if they are properly plead-
ed and no objection is made fo the menmer of pleading the walver.

That a right %o fepudiate an awerd because it was not
made Within the time limited may be waived is settled law in this
state. |

In Anderson vs. Miller, 108 Alz., 171, 19 So. 302, it is
said: :

"When the pleintiff introduced in evidence, as

& basis for the award upon which he sued, =

submission %0 arbitration which disclosed that

the arbitrators were required to make an sward

in writing, under their hands, and to deliver

t0 the parties a copy thereof on or before the
15th day of February, 18%2, it became necessary

for him to establish, not only that an award
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had been made but that = Copy thereof had been
delivered to the defendant within the time pre-
scribed, unless it appeared the Stipulation had
been waived., It is rerfectly competent for par-
tlies who submit their differsences %o arbitra-
tion to limit the duration of the &uthority of
the arbitrators. 1 Am. & ZEng. Enc. Law, p. 688.
S0, also, they may Prescribe the menner in
Which the award must be published or delivered.
And while, in the absence of such stipulation,
actnal delivery is not necessary, yet if the
submission requires delivery of the Original

w-award or-a.-eopy, then, in the absence of =& waiver
nothing short of a compliance with thne terms of
the agreement will satisfy the requirement”

This is the only case found in which the right of repudis-
tion was identiesl with the right in this case, but that oiher grounds

for repudiation may be waived, seems to be sSettled.
That the right mey be waived when the ground for repudiat-

tion is fraud and mistake, see Dunham Lumber Co. vs. Holt, 123 Ala.

556, 26 So. 663.

That the right may be waived when the groond for repudia-
tion is that the arbitrators refused to be sworn, see Gardner vs.
Newman, 135 Als., 522, 33 So. 179.

' That continuing to participate in’the arbitration proceéd=~
ings-affer the objection to it, or the ground for repudiating the
award arises,. constitutes é waiver, see Dunham Lambef Co., vs Holt,
sapra, in which it is said:

"The complsinant should have repudiated the sub=-
mission when it discovered the mistake or fraund.
Instead it went on in execuation of the submis-~
sion to & final award, which hss been entered
as a judgment of a competent court. In sSuch
case the complainant cannot now attack the
~eward and judgment for infirmities of the sub-
mission. The doctrine is thas broadly stated
by the authorities: 'The court, on motion, will
set aside = submission which has been Obtained
by fraud, or where there is s nistake made in
drawing it up, or where the arbitrator is prej-
- udiced, interssted or neglaects to act; but an
~award will not be set aside because of frand
Or mistake in the submission.' 2 Am. & Eng. Enc.
Law, 594. We need not adopt this rroposition
t0 its fullest exten:t for the purposes of this
casee It is only necessary here to hold, as
we do, that, where the fraud or mistake in the
submission to arbitration comes to the knowledge
of the party who complains of 1t, before an
award is made, and he does not then repuadizte
~ the submission, but proceeds ubder it until an
award is made, he cannot afterwerds impeach the
eward on the ground of such mistake or fraund."

Also, in Gardner vs. Rewmen, supra, it is said:
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SYLLABUS. "4 party going into the arbitration
after the refuseal of the arbitrators to be
sworn or to admit counsel waives his objection
thereto.”

OPINION. "And going into the arbitration after
the refusal by the arbitrators t0 be swoxrn or
to admit counsel amounted to a waiver of the
objection by the plaintiff.”

In Badders vs. Davis, 88 Ala, 367, 6 So. 834,
"The order of submission to arbitration in this
caese was t0o two named persons, *they to call
in & third man, whose award, when msde accord-
ing to law, to be made the judgment of the
court®. No third men was called in, but the

two named zrbitrators had thenparties and the

witnesses before them, heard the cause angd
rendered their award. Xo objection was raised

on the trial to the feilure to call in the

third arbitrator. ZProceeding to trial before

the two without objection was a weaiver of ths

right to have the third man called in."

The facts pleaded in the second amendment 0 the bill,
viz: that the continuance of the matter beyond April 1st, 1924, was
2t the reguest of Respondent, that hearings were held sfter that
date in which Respondent perticipated withoutobjection, and that-
no objection was ever raised by him until after the award was made,
would, under the rules annousiced above, seem to present & perfect
example of waiver of the right t0 object to the award baecsuse it
was not made within the time originally fixed by the partises, and
as the demurrer admits these facts it wounld seem that this ground
of demurrer is without merit.

The fourth ground of demurrer is that there is no equity
in the pill, but it is believed that this will be met and disposad
of by the argument on the other grounds of demurrer.

The fifth groand of demurrer is that Complazinant himself
repudiateé fhe award by claiming full titls to the sprayer when the
award decrees hiz but & one~half interest.

_ The Complainant has no intention of repudizting this award
and,having sued upon it, could not now do so if he wonld.

However, a proper construetion of the prayer of his Dbill
concerning the sprayer, Will not justify the assumption that he is
claining full title to the sprayer, but rather will show that he
expressly prays that the "Court decree that the said sprayer is
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owned by your complainant and the said Mathew Feurst and that sald
defendant be enjoined from interfering with or denying the rights
of your complsinant thereto.” Mr. Roach mistakes the import of this
langusge which expressly affirms the joint ownership and nerely asks
that Complainani's right, that of a one-half owner, be not inter-
fered with.

_Ehehsixth”g:oand of demurrer is that Complainant has an
adeguate remedy at law.

This ssgertion we deny.

It is obvious thet inasmuch as the Respondents admit that
he has transferred away all of the property he owns in the state of
ilsbams, and that he is & non-resident, the only remedy thet Com-
plainant has aside from this sctiom, is to go to Chicago and sue the
Respondent on the account, and suckh an action is now probably barred
by the statute of limitations. Complainants only adeqqate remedy
is to have these frzudulent transfers voided so that he may proceed
in Alabame to enforce his Alsbsma award, ard he properlynresorts to
_the . Alabame Chancery. Court for that purpose, and.that Court very .. .. .
properly has assumed jurisdiction of his csuse. Beving done s0 it=
will.retain the case for all purposes, salthough without the element
of the fraudulent transfers, the rest of the case might well hsve
been disposed of in a court of law |

But, says the FRespondent in his eighth ground of demurrer,
there is no showing of any indebtedness from Respondent to Com-
plainant to justify the setting aside of his transfers which he
sdmits were without consideration and disposed of all of the prop-
erty ne had in the stste of Alszbama. OFf course, there nust be an
indebtedness or the transfers cannot e fraudulent, but if the Court
~holds tﬁe sward valid against Respondent's demurrers, then there is
& veiid and subsisting indebtedness, and if, for any reason, the
Court should determine that the award is not valid snd binding, there
is still the indebtedness on the original sccount pleaded, and ad-
mitted by the demuarrer.

in his ninth ground of demurrer Respondents raise the
proposition that there are no facts alleged in the bill showing an
intent to defraud and it must be conceded that such an intent most

be pleaded and proved in order to set aside conveyances as fréuaﬁleﬁt.
-7= - -




But it is contended that the allegations of this bill
are ample in this respect. It alleges in considerable detail, the

following faects:

1: The debt from Respondent to Complainant, established
by the award.

2: That "for the purpose of hirndering, delaying and de-
frauding your complaimant, in or out of the collection of the afore-
said debt” Respondent mads the conveyances complained of.

e i Sz.qwmhatﬂthe_property,conveyedzincluded_all of the prop-
erty owned by Respondent in the State of Alabams.

4: That this properiy (describing it) was conveyed to
the son of Respondent Mathew Feurst, Respondent lizthew C. Fenrste.

- 5: That the property was worth £2,500.00 and was con-
veyed for & consideration of %;.OO "which ssid sum is grosely in-
adequata.”

62 Thaet the conveyances were made by the grantor and
accepted by the grantee "with the intention of defrakding your com-
rlaeinant out of the debt owing from seid Msthew Feurst to Complein-
ant.”

7: That said conveysnces are void a8 to this debt.

8: The deeds are set out irn full ss exhibits "CY and "D".

It is difficult to immgine what other facts could have
been set out and certainiy no more are needed under the law of this
Tugégfé;m&ﬁiéﬁjggmégfwgﬁ£w%ﬁiiﬁﬁﬁgé“}éiidﬁézwmvw'P”"“mwm y .

-"Phe intent put into action, and which merely
hinders or delsys the creditor, issufficient.
‘It need not defraud/him, nor deprive him wholly
or even partially, of his remedy for finally
~ ob%aining satisfaction of his debt or demand.
The intent to defrsud, however, must exist to
render the ftransaction void; but this intent
is sometimes a mxidmxxwE question of faet and
-sometimes &-question of law. If the necessary
consequences of & given act, on the part of a
debtor, is to hinder, delay or defraud his cred-
~itor, then the law conclusively presumes that
it was committed with the intent fto defraud,
no matter what was the motive that prompted the
act. Such would be a volumtary gift by =n in-
solvent debtor of & large psrt of his property.
The motive might be ‘*sweet charity!, but the
gift would nevertheless be fraudulent zs to the
-donor's.creditors. Such acts carry within them-~
selves evidences of fraud ageinst the creditors.
The statutes therafore refer to the legal, snd
not the moral intent. The fraud meant to be pre-
vented by the statute is a legal fraud. To in-
voke it is not necessaryly to impute a corrupt
or evil motive; on the other hand, an zci of hte
- debtor may be & fraud in morsls, and dishonor-
able, but unless it 1s a legal fraud upon the
creditor, he cannot have it declared void under
- the statute.

Hor s bill to be sufficient under this statute,
it is not necessary that it should set forth
facts showing any formal or premeditzted de-
sign G0 _gccomplish the illegal purpose. It is
engagh tﬁa% i% allege factsgwhighr?easonably




show an intent to¢ hinder, delay or defraud the
creditors. IT¥ facts are thus slleged which
reasonably show the necessary intent, the trans-
action cammot be sustained by showing that thers
is open to the creditors some remedy other than
the setting aside of the frandulent trensaction.”

Skinner vs. Southern Grocery Co., 174 Ala., 359,
56 So. 916. '

When we consider that these conveyances, gifts really,

: =bééénﬁé*é#éﬂ*if“thé*récited?eonsiderationtbf“ﬁlroo was paid in full,
the amount is so smsll and idsproportionate to the value of the prop-
'erty_that it cannot be called a ssle, were made Jjust three weeks
after the award was announced and for the obviouns pnrpose of putting
Respondent's propexrty bayond the reach of Complainant, and that the
transaction is fully set out in the bill and the frandulent intent
expressly averred, it 1s difficult to see wherein the bill lacks to
entitle the Complainant to the relief he asks, that these transfers
be set aside and the Respondent's property subjected to his debt.

So much disposes of all the demurrers except number Seven,
which is based on the theory that the arbitrators did not themselves
“astertain the vowndary line but left this guestion to-snother whose.
“decision thg arbitrators accepted and substituted for their own, con-
trary to the submission. |
| 7he sward shows that s survéy wes made by the County Engin-
eef Greenwood, and that the arbitrators *find from the-SQrvey" that |
Ithefroﬁ of orange trees, inclnding, of course, the land on whick they
growy, belongs to Complainant. | |

These arbitrstors sat as a court, heard evidence end from
it, as & court does,.decidea tne metters i#-controve:sy._ They did the
logieal thing to do in any dispute concerning 2 boundary line; they
_hggrdrﬁhaﬁtg§timgﬁy of é‘cpmpetenx, disinterested_su:veyor who told
them whefe the dividing line between the prbperties of these parties
ran, and this, if they belie&ed.the tqstimony,'as they evidentliy did,
decided the mafter in their mings. '

Toithe'sama extent that & cbart leaves the decision of its
préblems fo the witnesses who testify before it as to Wha£ the fa¢té.
are, and substitutes their "dec;sionsﬁ for its own, these arbitratbrs
accepted Ir. Greenwaod's r"'tilet.n‘.:éi‘o.z;."-a'.mi-a;—;dop_‘l:eui it; but to ne gxeater
extent, and in so doing the ﬁdoptEd the only_feasiblejplan'fbrfde~'
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ciding the matter on which the parties could not agree. How else
does any court ever decide a question of boundary line, other than
by hearing the testimony of witnesses who are conversant with the
facts, in the great mejority of cases, engineers who have actually

gone upon the ground and made an accurate survgy? Surelytthere ean
be nothing about this contrary to the submission in this case, wiich
U presupposes that the ‘arbitrators will Hear teStimony from witnesses

. on both sides.

"Now the Code provides, that an awerd made in
substantial compliance with ifts provisions, 1is
conclusive between the parties thereto and their
priview, &s tc the metters sabmitted, and cannoi
be inguired into or impeached for want of form
or irregularily, if the award determines the
matter or controversy submitied; and sach awsrd
is final, unless the arbitrators were guilty of
~ frauad, partiality or corruption in making it.
Code #3232 (6169.) The statutory provision as
to the conclusiveness of awards, is but declar-
atory of the common~law ruls on the sabject.
Chembers vs. Crook, 42 Ala. 171; Elrod vs. Sim-
mons, 40 Alsn. 274; Davis vs. Forshee, 34 Al=s.
'107; Wright vs. Boliton, 8 Als. 548; Bumpass
_vs. W¥ebb, 4 Port. (ile) 65. The award when
legally made is the judgment of a court con~
stituted by the parties themselves a&nd cannot
e yETinpeachedexeept forreasonssuch as are
“specified in the statute; and, like judgments
0f other courts, a8ll reaonsble presumptions
are to be made in its favor. The decisions of
2rbitrators are to be liberslly comstrued and
every reasonsble intendment is made to support
- support them?

. Bdmondson vs. Wilson 108 Als. 118; 19 So. 367.
Applying the rules of law sbove stated to this case, it
wounld seem to be obvious that these demurrers should be over~riled

and judzment for compleinant entered upon the pleadings.

Solicitor for Complainent.
I hereby certify that copy of this brief was mailed to

ITe Re Po anch, solicitor for Respondents, this 24th day of Sépw

g e T,

tember, 1929, .

Soliecitor for COmplainént.
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ment which i1s Exhidit "AT to the bill

 JOSEXH EICEEEHGER N TEE CIRDUIT CoURT OF
' BAIDEIN CO T'"TY AL:.B LA o

COMPLAINANT. I CEANCERY.

ZEPLY ERTEF OF COLPTATERANT
-GN FIKAT SUBLMISSICN.

VAaTETW FRUDST and
MATHEY C. FEURST,

L SR ML ) S e o

This case %as heen 80 10 ng delayed, so complicated by

emendments and briefs &t various sitages of the 1i

it seems only fair to the Court to combine, so far ss possible,

the varicus briefs for complaint in this (it is to be hoped) final

largely an attempt to enticinate the brief for Respvondents, was
based on Hespondents® orel argument to the Court and was in many
respects wide of the maerk because of the new and different points

rulsed Dy esnonaents‘ brief when filed.

The cwse made by the originel »ill is thet Complainent

aﬂd"Réspondent, le.thew Penrst, with their respective wives, erniter-

ed into an agreement to arbitrate their differences; on this agree-

®

n awerd wes mede to the
Compiéinant and againsﬁ Respondent lathew Feurst, and he wives,
while parties to the origlnal sgreement, were mnot mentioned in the
sward nor éffecteﬁ by it. (is 2 metter of faei theylwere neither

eement).
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he awerd, which 1s set ocut in full as Bxhibit 3"

£6 the Dill respondent refused to be bound by it znd to avoid the
award deeded a1l of his »property in the State of slesbame %o his son

by rezsom of the award.
The prayer 1s that the conveyance be set aside and de-

cizred void and the land subjected to the debt fixed by the award

-

and that the boundary line fixed by the a2ward b
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fixed and determined as the true line.
To this bill demnrrers were filed and upon submission

to Jufge Leigh the demnrrers were sustzined

angd
ed his pill for the first time by 2dding to Parsgrapn 7wo {2) an

[}'Q

allegation that the awsrdwas not rendered by 4pril 1, 1924, the

ot

dzte fiwxed in the re

1]

nents of submission, because of the de-

m
0q

sire oi the arbitrators to give both sides asmple time and beczuse

Sz1d extension of time was made by the arbitrators &t the reguest

of the ZRespondent and z2lso by inserting &s the second paragreph
of the bill & claim on the account in Tthe evens the award shonld
be held invaliid.

At this stage 0f the proceedings the writer was redteln-
ed &s Counsel for Complainant and upon leave duly obteined filed
2 second amendwment to the bill in which & waiver upon the part o
the respondent of nls right to have

1924 was alleged.

-o*lglnal demarrers ETeas and answers and the demarrers weTe sub-

~mitted to the Court om briefs and on October 2, 1929 the Court

.JOSE 2 EICHBERGER,

2nded ddwn.its decree over~ruling the demurrers.
‘A part of the files in thisg case have been lost or mis-
la16 end the answer of the Resvondents which conteins a2dmissions
essential to Complaint’s case Goes not avpsar in the files. For

k) R}

the demurrers, pleas &and

H,

the convenience of the Court & copy o
answers, teken from an office copy furnished by lir. Roach is here

set out in full.

I¥ THE CIRCUIT COUZRT OF

Compleinant, _

BALDYIEN COQUNTY, ALaBAlis
vs

WATEREW FEURST and MATHEW C.

FEIUAST,

I¥ BQUITY

e g e i e W Tt

Respondents

Come the Respondents and file this Thelr Demurrer Lo the
Bill of Compisint hereto fore filed egainst them in this Court by
the szid Complzinant, and for grounds of Demurrer assign the folicw-
ing upon each one of which sewarsiely the Hespondents insist viz:

7o this Dlll as unwce amaﬁaea esvcndenu re flled hls
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ixed by the submission. I%
on the ggid Lathew Feurst.
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the Bill.

s in his Bill of Complaint thet

the sward himself but renaulaues gseme in

e Jourt to decree
ard 0“17 gives hlﬂ

he ownershlpo
half int-
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the arbit rato*s 4id not them~
real estate holdings of the
ion to 2nother whose decision

ed for their own coantrary to the

onveyences made by one 0T the
the other Resvondent, namely,
Hathew Peurst is indebted to the

is nothing in he Bill of Complaint to show

m Mathew Feursst

£filed.

to the Complaint-

leged showing any intentiocn on

the part of liathew Feurst to hinder aelay or dex r@ud the Complainant
by any act alleged in the Bill. TUillinghanm & wife vs. Harrell S’/oSa.

Fot waiving the Demurrer hereinebove comtained but insisting
therein the Respondents filed the following plea to the Bill of Com-
-p aint in this cause:-

For plea to thls Bill of Complaint
was no legal submi
of tne Sald Compleinant, &xd the Zegpo

ission to urbltfuulOn of’

espondents s&y that there
tters in contraversy

&S
athew “ea:nu, in that
ating the

-
=
fas

t these
The

ndent, tae

Dartles d1d not enter 1auc & written egreement concisely st

matter in dispute between them dut on the contraxy, on the acreewvrt

that was entered into for the &lleged arbitration contzined tLls state-
ment a8 to the matber in disprie between them and 1o oupeA, viz: "The

parties hereto are unable to agree upon a statement of an account

rendering one to the other &nd npon the ownershlp of a row of orange

trees and the disposition of certein personal property owned Dy them

in common and zre desirous of subnltting thelr controversy to arblitration”

Ty
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o
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&nd Respondents allege that this is not a concise siaiement or
the matier in dispute between them, but is sz statement so general,
indefinite and vegue, that no issge could be made up thereon, and
Respondents further a@llege thet this arvitration based on this writt-
CD &greement is the Ffoundztion of the indebtedness sued 0N« The said
award was not made nor delivered as zhove speciiied untiz Sept. 18,
1924, z2nd thst the Respendent, Methew Feurst, the variy to said con-
troversy, repudizted s2id awara ané refuged 4o be hoond theredy.

Having filed Demurrers &nd Pleas to the Bill of Complaint clavse,
now without walving said Demurrers or Tleas, nok exvressly ingigbing
Ol same, these Respondentis file the following as their answer 1o said

Bill of Complaint in this canse:-~

l: These Respondents answerine the Tirst paragrevh of the B3iil
.
L

€ (=]
of Complaint admitting =11 the a@llegztion theraof.

1

Z: These Zespondents sey that while a so-called agreement to
arbitrate was entered into vetween said Mathew Feurst and +the Complein-
ant that this agreement was not in the form &5 required by Law in +that
1t did not concisely stete in wWriting, signed by the Pariies thereto,
the matter in dispuie between them. ind Farther enswering sa2id par-
&greph these Respordents s&y that the award was io bave heen made in
Wwriting and signed by the arbvitrators o0 or before the Ffirst dey of
24pT. 1924 but was not mage until Sept. 18, 1922 ang that the saig
llathew Peurst repudiated the seid znd refused %o be Dbourd Thereby.
tespondents deny that Mathew Peurst is indebted to the Compleinant in
eny suom whatsoever, thet the said Complainant is indebted to him, this
nespondent, in a large sum, to~wit:~ Five hondred dolisrs ($500.00}
and thet these Zegponrdents have found the wuimost difficulsy in getting
the Complainant 4o do Justice by Mathew Fuers: &nd he has fziled ang
refused to pey nis indebtedness to the seid Mat@ew_feu;gt.wggzjhggmmM
e GISHET to~themseconﬂWparagfaph”of”tEéWBillmﬁfwbbﬁbiéiit'5553 that there
has been no correct Survey made of the line between the sesig lends of
the said lathew Feurst and the Complainemt but thas the line which
this Respondent, Mathew feurst, insisted on is that line which has
been z2greed on between these parties for Je&rs. Thet the row of orange
trees which the Complainant is claiming, wes Planted out by the Re-
Spordent, Mathew Feurst, after +the line between +the two parties, namely
that of the s2id Hathew Fenrst and the Complsinant bad been distinetly
and definitely agreed on between them ang the s2id line is correcs:
and the troe dividing line between the two Properties,

m

C+ f«.ll
:
@

(3) aAnswering the 3rg Daragrayh of :kh
o L)

these Respondents 2dmit that the sai
s2id Methew C. Feurst the deed, cowni
C

s

{
noim o -
®
M
H cf

2ibited "C¥ and D" to the Bill of s » B = 3 S deny that
the said lizthew Feurst wes indebted to the Compla inznt in a&ny sum what-
ever &t the time of eéxecusion of said deedg 2nd deny the+t there was any
purpose on the part of the ssid Yethew Feurst or of Mathew C. Fenrst
t0 hinder, deley or defrsug Comple inamt. The xespondents admi these

)]

deeds cover zll the real estate of the sai Hathew Peurs
County of Baldwin and State of algbama, =2nd admit thet
Worth tweniy-five handred dollars {2500.00) and berhaprs largely more,
but deny that the Complainzant hess any right or claim %0 the Sald prop-~
eriy nor has he ény cleim sgainst either of these Zespondents wWkich

wonld justify'this Conrt in annulling ang settlng aside these gonveyances.

+
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€ same is
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s

Wherefore having enswered saig Bill ¢f
spondents pray to be dismlssed with their =
behalf expendegd.

Compleaint fully, the Ze-
a S

7 T
1 . TI
eagonable cogts in thi

Solicitor For the Respondents,




Two smendments have been filed t¢ this answer: The first 1ig
made by adding itre following: "The &lleged & greement for arbitration
was not only betwesn the 00uol@1nun$ and Resno rdent but was also
joined in oy Josephine Richberger, the wife -0F the Respondent and
Respondent denies that there ever was any agreenent for erbltration
between the szid Complesinant alone and this Responfient. The award
raferred to in the Pill of Complaint was one Darnortwﬂc $0 be render-
ed in a case between Josevhine Richberger end wile on the one pard
and iathew Feurst anc wife on the other. Responcent denies that the

srbitrators referred $0 in t%e 2ill of Comp “inﬁ mede any award in
any case of cont*oveMS“ hetween this Covaaln nt alone cn the one
mendment 10

side snd the Respondent alone oa the other”. The second
+he snswer, "denies all the ellegations thereoiVe.
ifter the decree of the Court of COctober 2, 1929 over-ruling

the Demurrers to the Bill Complainant proceeded to take the test-

submission.
A% this hesring held a3 theSentember 1930 sit

Respondent produced two witlesses for oral exemination before the

3]

Gonrt, the Respondent iiathew Feurst &nd oue Lloyd F. Eichelberger and

offered tHE testImOry of theSe Witnesses WITH IESpEct to some oI the

-

iﬁeﬁs-df the sccoont considered between the serbitrstors in meking the
 aWard,.ThiS testimony wes received by the Court over . objection of
Gomplsinent and the matter was finelly submitted to be considered and
decided by the Conrt npon Briefs o be filed by the parties.
Cpmplainant‘s Brief was vrepered and an effort was mzde %o an-

ticipate the =rx oaments of Tesvpondent 2nd the Brief served and filed
- -0 -

[

butRespondent’s Brief did not advance the same arguments as those
indicated on the oral ergument belore
end different points, one of which, reised in this finsl brief for
4t +time, being that there was no eguity in tae Biil for the

reason thet it was not alleged that 2 copy of the award was made ard

served on the Zespondent &s provided by the agreen en’t of submission

i—Jc

emnd ipesmuch as this was & valid objectlon to the eguity of the Bill,

{0

ithough in the opinion of the writer not properly raised or prasented,

}.

-

it was necesssery 0 withdrsw the finsl submission and again amend the

<

j@]]

Bill by supplying the necessary allegation that & copy of the awar




wes served on Respondent, by service on his attorney. &

the Bill wes alsc amended by str
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filed the cause ig zgain resdy foi finel submission.

Tpon the first sabmiésion 0f the czuse Respondent filed his
Brief in which he argues siz (8} reasons why the Bill should be
dismissed. The first four (&) of these he entitles, ™ On Demurrert.
Xo Demurrers raising these ¢oar (4} polnts have ever ‘been filed

by Respondent. In the Ffirst Demurrer #4 is, "there is no eguity

P

n the Billi" and this hes been aec;dea adversly to Respondent by
the decree of the Court of Cetcber 2, 1929. Jithont furt
Respondent in his finel Brief advances Four [£) further recsons

why the Bill i1s without equity. His first is thet the agreement

for submission provides, "thaet said award shall be made in writ-
wo-ing, . Subscerived by the- setd-2rbitrators -end- delivered to-bine — - om— e
parties hereto”, and that the Bill is fatally defective in thai

it does not &l Lece that & copy of the award was delivered to the
Respondent. Assuming theit this voint is properly raised it ié mer-
itorious and was the reason why 1t was necessary to withdraw the
submission and amend the Bill to provide the necessary allegation.
This bas been dome znd the Deposition of i. We Xeller taken to
prove the additlional allegation and this disposes of Respondent's
Tirst ground of Demurrer.
e second ground of Demurrer is:

"The Bill is without equity in that the zgree-

ment for submission shows thai the arbitrators

were themselves to investigeie and decide upon

the ownership of a row of oranpe trees. In the
Biil it is alleged the arbitrators ad judged

-

and determined thet, ‘complainant was the owner
0of lend and orange trees *hereupon in dispute'.

Copy ©f the award made Zxhi "B and attach-
ed to and made & part of the Bill, T Complaeint
shows that the awaxd only szid. 'row of orange
trees belonging to Mr. Eichberger’“.

This precise ground of Demurrer has ? been decided sdv ersly
50 the Respondent. It was 7 in the originsl Demurrer upon waich

the Court ruled in its decree of October 2nd and Zespondent is

corcluded by that ruling.

The third ground of Demurrer is thet the 3ill is w

~
..AD—




egrity in that it is & 3111l by two (2)mComplainants enly ome of

o

whom is &lleged 0 have any interest in th property and debts

S

irn controversy. There has been some confusion irn Tthe record on
this point. The Bill as originelly filed was by Josepn Eichberger
28 sole Complainant. It was amended by &dding Jossphine Eich-

*

berger as co-complainant and re-smended by strik g her nzme from

the Bill so that it now stands &s originaslly filed, & 3ill by
Joseph ichberger alicne. The &greement for snbmission was de-

tween Eichberger and Fenrst and their resvective wives; Jjust

and partly for Zespondent buil with a bealance due Complainant from
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Respondent. They made no awar

the wives and they, of course, have no direct intersst in the

"In accordance with the agreement dated February 20, 1924
between lizthew Feurst and wife 0Ff Chicsgo, Illinolis and
Josep lchherger amd wife of Foley, Llabams we proceeded?

-

The situeition then is that

[@]

ompicinant, who wes awarded & sSum

n

of money &s against Respondent, 1s the only person who has any

'._l
o)
13
| md
)
]-—Il
n
[y
[

interest in she enforcing of the award. The guesti

favoer because
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there was & party to the original submission whoe wes not decreed
eny relief? Merely %o state the gues
Regpondent cites the case of Barrett vs Central Btiidihg &
Loan Agsoclation 130 Ala. 294 Z0 So 347 28 hls authority for the
vroposition that ﬁhe Bill is wi
the agreement of submission was signed by persons wWho &re noik
pérties to the Bill. This case noldsthet when & Rill alleges thas
no due date was fixed by & mortgage and, &s an exhibit to the Zill,

sets ocut & copy of the mortgage which shows that 2 due date was

iy




L)

fived, there is & rrepugnancy” between the 5111 and the Bxhibit which
will mske %he Bill DJje to =z Demurrer reising such polnt ot the

csse is Ffar from an authority Ior Respondent’s position. There is
no repugnapcy in this case. True, Sxnibit 7 " 40 the Bill shows
parties signing it who are not madep :ties'to the suif, but Bxhiblt
wge  the award, shows thet only CoO snent and Tespoundent were
affeét/%% the awerd and henc they are the only proper parties to
the Sill...

4 iarge part of Respondent's & cument in his Brief and on hig
third and FTouritnh reasons why the Bill is without eguity, is based
onm the Bill as it was before, DY emendment, Josephine Zlchberger
wes stricken &g & party Compleinant a2md 50 is not spplicable now
that she hes been so etricken and to this part of the argﬁment
no atitention will be paid in tais Briefa

Gomplainant insists there is no merit in Respondent's third
znd fourth arguments sgainst the eguivy of the Bill

in his Bri f flled uﬁ in bls argaments

,on ihe merlts of thc case &8 dls

Nemurrer hereinbefore noted,

+pat this is & siatutory ard

compliance with.the statute in o

SO0

zllege & delivexy of & of the

)

course, has been cured by the last

copy of the award was not deliv

2
(=3

t0 be entered up &s

=

compliance w

is entitled to re-1it

axna

by the arbitrators and that

ournose should be received and

mpleinent contends first tha
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hat even

gais hed from ais arclme ts on

nt?s first provpositiocn is

in supstantial
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cmendment) and second, because

$0 the Clerk

the Court =8 is provded

that, s¢ £ of substantial

=nd conclusive
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delivery to the Clerk is an essential t¢ the validity of o
statutory award and hence thaet this is net such an award, still
1t i1s valid and bhinding on ?esno&deru 2s & common law award.
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Cn the first proposition
award, substantial complience with the statute avyveering from

the record, it will be observed that 2ll of the provisions of the

iiterally complied with by the Complainent or waived by the RPes-
pondent. The guestion then hecomes: Given a valid statutory sward

does 1t lose its character as such because suit is broughi on

it instead of delivering %o The Clerk to be entered ur &5 & judge~
ment?
Seetion 6161 of the Code was inserted im the Chepter on

suits. oi-omne kind or another
having 1% entered up by the Clerk 2s & Jjudgement. The Following is
& 11st of & Zew cases in which this has been done with +he approval
of the Supreme Court of iAlabams. There are meny others.

Cdum ves Zutledge and J. R. Company 94 ils 488 10 So 222~-zn zetion
at | d :

reham ve Joodel 86 ila. 313 5 So 887-- zn zetion &% l=w on en

ve Crewford 97 Ala. 604 11 S0 725-- 2n action 2% law om an

snferson ve Millexr 108 Ala. 171 17 3o 302-- an seticn a2t law on
2 award.

j
w

Edmundson vs Filson 108 ils. 1
for specific performaznce of an aw

Black vs Joodrufi 193 ila. 327 69 So 97-- an sction in equity For
the specific performance of an award.

Indeed, 1t is not reasonable 1o suppose that the wey vrovided
by the statute was inftended to be the only way 2 valid award could
be enforced &8 1in many cases 1t would amount to = sugbstanitisl de-~

rran

-

spondent zdmits thet he has deeded away 211 of his Dproverty in

-8

argprought-on-an award without Ffirst. ...



Alabams end to enter up the awsrd %4c have the effeet oF%

ment on which execution might issue wonld no® helwn Complainsnt =

k
f

Dite These fravdulent itrensfers mast be set aglde and Complainant

properly sues to have that dozeand his swerd enforeced 81l in one

aetlon.

—d - - e o iy g ~ oy - _— ey > - - - .
It is not what is Gone with an sward in z2n affort %o

A% after-it isimade thit determiznes whether nor not the gward isg

valid statutory award. Such an sward m&y be entered up &s &

o

Judgement by the Clerk &8 provided in Section 5161 or it mav be

enforced in any other way that mav be expedient wnder the circum~

stances of the case and that this is troe must be egoparent from
a reading of Section 6189 of the Code which reads:
s m
- - - L tnelly . om e
"an award made substen/ "Tidomplisnce with %he
Lrovisions of this chapter is conclusive between
the pariles thereto and their privies, &8s t0 the
metter submitited, and caprnot he inguired into, or
impeachned for want of form or Tor lrregunlarity,
if the award determines the ms tier or controversy
submnitted; snd such an award is finzl, unless the
arbitrators are guility of frzud, paritizlity or
Lorruption in msking. LiM. - - S
&1 award mede is the lenguage of this siatute. This awerd

i1trationand award snd it is only on the ground of what hzs been
done since the msking of %he swerd the Zegpondent complaing of
2 Zzilure 1o substantizlly comnly with the siatute vat if the

awgrd was »roverly made %then Section 61469 arnplies z2nd %the award

be considered an award made substantislly in complisnce with

[¢]

[@]]

o
vl

the statube because not delivered to the Clerk to be enter
&8 & Judgement, and that therefore Section 8189 does unot apply
tC meke it Ffinal =nd conclusive, even 0, it must be held con-
clusive of the controversy and binding on Respondent though denied

the 2id of Section 8159.
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arvitrate made by these parsies which, even if no@’sabst“mtial




compliance with the stztuate, is in 2ll respects ampleg &8 & common

b

la“ arbitration and awerd and it can make no aifference in Com-
law

plainant's rights 1f it be considered merely &s & common/arbitra-

ward and so not entitled to the benefits of Seciion

ot
]-Jl
8
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"Nothing in this chavyter contained shall pre-
vent sny nerson or persons from settliling any
matters of controversy by & reference to

arbitration at common law'. Section 8171 Code

TThe statutory provisions are necesssry to e
observed when the award i1s 10 be given the
effect of =& judgement. Those provisions do not
supersede arvitration acco*ﬁ19~ to the common
lsw mode. Shew vs Stste 125 ala 80 28 S0 5%0.

Any agreement to submit axn exlisting difference or contro-
versy to mutually chosen arbi

written agreement of submission, followed by an awsrd wnich dis~

o

noses of the matters submitied, ig &ll thet is ragulred H0 con-

- . ol

jurigdiction to enforce such an swzrd in an
eguitable action such as this is:

"How the ground upon which the jurisdiction fo
enforce the speciiic performsnce of an award
is entertzined is said 2y Judge Btory to be
thaet 'it i1s otut the execution of the asgreame:
of the variies &scertained snd fixed by tkhe
arbitrators'. LicNell vs. llagee, O liason, 244,
256, FPed. Cas. o. 8,915. 30 Chief uQSuTCe
Ferigzer of the izassschusetts court says that the
subject, on its ‘*true footing' 1ls the specific
performance of a contract in writing; foxr the
submission is the agresment. It 1s virtually
& contract to do what is swarded'. Jozmes v.
Bostonr Mill Corv. 4 Pick. (HMass.) 515, 15 An.
Dac. 358. Thig status and cheracter of the pro-
ceedings to enforce an award Ln QQLiﬁj hes been
QlLJ recognized by this_ court .
Blacg ve. uOOdrRIL, 195 sl 5?7, ' 3

)
Thether this be considered & statutory o

then in either event it 1s binding on Hespondent andconclusive o

this controversy for, in the one case, if it be held & award mad
e oy
] tial ) o
in substan/compliance with the statu Section 81569 expressly
brovides thaet 1t is "econclusive™ and "cannot be inguired into or

"imoeached” while iF It be neld to he no more Thaen & common law

2 e

awvard then the Suprement Court has this to ssy of it:

-1i-




HMGCIELITAY, Ce Je "The law favors, and by exXoress
statote it is made the duty of courts t0 emcourage,
the settlement of coatroversiee by reference there-
o” to aTbitrators chosen by the parties. Code, 1895,
#508. The theory upon which the law and courts en-
cour&ge such settlenments is thet they fzcllitate and
expedite the adjustment of disagreements hetween
citizens, they save the time of the courts and the
costs of regulsr JQG izl proceedinys, and beling

Ge pursuant $o the &greement of The parsles, and.
by persons ‘of their own selection, they are likely
to be nmere satisfzetory 1o all conce“ned and 390
agsuaze and heal animosities, fthereby comserving the
generzl good. To conserve these ends, and to Justliy
their favor and encouragement of the ler and the
courts, i1t 1s necessary that such settlements should
settle the controversies involved, cloge them up,
and conclude them out of court. IT any party dis-
setisfied with thes esettlement nmadle by arvitraetors
mey bring the coat*oversy into cours, and there have
1t reinvestigased, and 1Litigated and determined over
again, the whole scheme and theory and purrose 0F
arbitraetion would be thwaried and Jdefeated; thexe
would be no basis for the favor and encouragement of
the law and the conrts; and instead of time and costs
belng seved, and animosities being &allayed, Litlga-
tion wourld be repezted and drawn out, costs would Dbe
increased and 1ll-feeling engendsred, intensified
and prolonged veyond what would e incident in any
of these resoects to SQluS ln the courts inm fthe first

ingtence. In other words, the submission tc arbitra-
THion might well- ln ----- eVery ca Se, and certainly wonld

in many, operste te the creztion or uggravau ori 0%

the very evils which it is *the purpose of the law to
.avoid or to lessen by recognlzLMh, providing for and
gncouraging this mode of setiling controversies among
the parties. But aparu from the foregoing cousidera-
tions it is £itogethner 1llogicel thet & party to an
arbitration shonld be zllowed to take the controversy
into the couzrts after it has been submitited tTo arp-
itrators and decided by them. His submission of it

is entirely volunitary. There is nc coercion cor com-~
vulsion aboult 1it. The consideration For hils agreement
of submissicn is & like agreement on the part of his
edversary. Their minds come together o the conclusion
thet this is fthe best way o adiust thelr differences.
They select the person or persons wne shall determine
the issues Dbetween them, and they contract one with
the other that the erbitrators thus selected shall de~
termine and declesre thelr rights and dnties in the
vremises, ané they »ind themselves 0 sbide by end oner-
form whatever award mey be msde. It is not their con-
templation nor their contract that the award shall be
tentative mevclj, or evidentizl mere?y ¥ merely vre-
Lininery to litigation in the ccurts; but it is Yheir
COﬁbemwluuLQﬂ and undoubtedly their olrdng contract,
thzt the award shall finzally settle end forever de-
termine the coniroversy. Zsch of them ig 28 much bound

d

vy the award as 1T ezch, without Ccontroversy or &rb-
itration, had agreed, contracted and promised in writ-
ing o pay the mongy or 4o the thing esch is regulred
by the award 0 pey or do. It is &8 much an agreed
settlement o their dispute in thes one case &g in the
otrer, and neither cen &ny more avoid or escane the
duty imposed by the award than he can a2vold or escape
the obligation imposed by his contract. I he made the
contract and hes not performed it, a2nd is sued uron i,




he has no defense to such suit. He mey show if he
czn, that he 4id not sign it or theit he hes perform-
ed it, but, failing in this, he is absolutvely bound
ty it. S0 with an award. If he hes submitted 2 matster
t0 arbitrators, and they have Jointly considered the
matter and determined it, =nd mede thelr award accord-
ingly, and he is sued upon vhet awurd, e has no de-
fense, to suckh suit. He may show, if he can, thet
they have not considered the matter sabmltuea, or
hat fthelr sward is co“ropu, bua, failing this, he
carnot have & relnvestigation of the comtroversy and
2 retrial of its issues ir any court, be he has
foreclosed . all that-by.a valid and binding contract
thet those issues shell once for all be investigated
by Judges of hils own seleciion, and thet their con-
clusion uporn them shall determin nd rever seitle
the controversy. He has no right his contro-
versy tried by =@ court, because he has contracied awa v
this right in comsideration of having it settled by
judges of his own selection, end the law recognizes
and the courts will hold hilm %o this contr ct wnetner
the award be & common-law or & stziuntory “W“ra, Tne
CONTroversy has geea semulea 28 he volunterlly axnd
upon valmshle consideration aL_geq that 1% °n011ﬁ be
settled, and there it mast anéd does ends. It iIs there~
fore subversive not only of the whole theory of arv-
itration, the emzsenle tion of the winole system, alto-
gether illogical and even absurd, to allow & retrial of
the cor t?oversy in the courts, by appea1 0T otherwise,
but 1t involves t“u participation by the coarﬁs in e
flegrant violation of the express, velld and vinding
contraect 0f the parties.
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~ We have Dpeen discussing awards gemerally, withount
gpecilel reference To our statatory nrovxswonﬁ on the
suo;eﬁt O— Mrolbratloﬁ.aﬂit-...-..Iﬁ.l'o..QQ.‘...an
Siloourn v. Burt, 139 Ala. 537, 36 30. 768.
Certainly, then Respondent 1s not entitle

items of the account which the arbiitrators consifered and settled

[#51

first, he says,

is no edmission thaet the sugbmission snowrn Ly
the Bill '"Zxhibit 47 is true.”

hut in this comtention the record is aga

4]
r-Jl

nst him. To guote from th

"Zor plea to this Bill of Compleint these Respondents
sey thet there wes no legal susﬁ gsion to zrbitraetion
0f the meatiers in con*voVe¢sm of the sagid Compleinsnt,
end the Respondent LEethew “eu:st, in thet the partles
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did not enter into a writitsn agreement concisely
stating the matiters in dispute between them dut
on the contrary, the agreement that wos entered
into Tor the alleged arbitration comteined LALS
Statement as to the matter in dispute between
them =nd no other, vis: *the perties hereto are
uneble t0 ggree upon a staiement of an zccount
rendered one to the other and upon the ownershivp
of 2 row of orange trees and the disposiiion of
certain personal property owned by them in common
and are desirous of submitting their controversy

A plein edmiss

A

o that the sgreement from wrich Respondent's guo-

pre

%
tation is taken, "Exhibit 4™ to the Bill, was entered iﬂtorby the
perties heretoa |
To guote from the snswer filed by Respondent:

"These Respondenis say thai while & so-called

egreement T0 arbitrate was entered into dy the
s21id Iathew Peurst and the Compnisinent that

this agreement was notiin the form as recuired
DY l8Waeeeuneenenanseasonnosscsnsnennconannaal

Another admission that the parties d4id enter into the agreement
of submission.

To guote from the first admendment to Respondent’s inswer:

¥

‘The-alleged sgreement For.arbitration was not only be--
tween the Complainant and Hespondent but was also joined
in by Josephine Zichberger the wife of the Hespondent...”

L =

a”farther edmission thaet "Exhibit &7 to the Bill was executed by
the ?arties.

In the face of these a&missions rrool of the sigring of the
agreement O0x submission would be superfluous.

Segcondly, Zespondent says:

"There is no admission by the inswer that the

award "Exniblt 3" 1ls true snd correct and no

broof of this allegation. The proof of this sought 3o
be made by L. T. Xeller falls to the ground because
Zeller is asked if 'the paper marked Plaintiffis "2¥-
hiblt =" now hended to you is the award which you.
&nd lr. Cooney mafe as arbitrato in this matier?
ard sunswers 'RExnibit 4% is the award

ey and I signed as Arbitrators’, and

be seen on examinetion of the Bill +h
is not the award. .ig this is the only
on thig point, the award goes wunproved

[ =

~ o
- ?

—r
¥

g
H
}h.l
|.—1
b
4]
4]
]
—t
4

It is true thet "Bxhiblt 4™ To the Bill is the agreement of

!
\

submission and not the award but Lr. Zeller's reference tTo "Ixhibnisd
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AT .1s mot to "Ixhibit AT of the Bill but o the "Dxhini+ £ zttached
T k) . [~ —_— il . - - - ] 2

t0 and made a part of his deposition and that "Txhibit AT, being

endorsed by Commissiomer "P7g B, 4. B. F. S.7 it will be sSeen

"and Complainent further alleges that hear-

ings were held by the arbiiraiors afser April

L, "1924 in which Zespondent athew Feurst

varticipated and at which he was rresent in

_ person.”

and he says that there is a failure of prooci on this point but Te-
spondent over-Llooks the smendment %o the Bill whieh struck out the
allegation that lr. Feurst was Present in person and confines the
&llegation to that lr. Feurst was revresented by Counsel and this,
0L course, does away with ¢ necessic 0f proving thei Mr. Feurs:
was present in person.

Respondent repeats his argument %hat the Bill is repugnant to

CUERET MBxhIbIt AT WHIGH k&S beeh considered heretofora..
The remainder of his Brief is devoted to an = argument on the
’“ozzulea of the case in the light of the
‘evidence advanced on the final hearing in
- the presenceand hearing of +the Cougri.”
but as has been pointed out heretofore +his evidence is not sdmigs-
idle end will not be congidered by trhe Couzrst.

The evidence for Complainent, considering the afmissions of
the ZRespondent, fully sustains all of the allegetions of the Bill
end, of course, ere is ne conilict of testimony as Resvondent
has offered none except that which seeks *o re-open the items of
account concluded by the award.

The award must be considered in the light 0f the esteblished
rale in this State.

"Wow the Code provides,that =n award mede in sul-
stantial comnl;ance with its provisions, is conelu
sive hetween the varties thereto and their privies,
&85 to the metters sudbmitted, and csnnot he inguired
into or impeached for want of Torm or lrregolariitiy,
1T the awvard determines the metter or controrersy
submitied; and sweh cward is Tinal, unless the arb-
1trators were guilty of iravd, partiality or corrup-
-Tion in meking it. Code 3232 (6169(. The statutory
provigion &8 0 the conclusiveness ofF EWards, 18

but declaratory of tre common-iaw role on the subject.

TE=

f¢




Chambers v. Crook, 4£2 2fla. 171; Zlrod ve Simmons,
40 2la. 274; Davis vs. Forshee, 34 Alza. 107;
Wright ve Bolton, 8 ils. 548; Bumpass vs ¥ebb, £

2

Port. (4la.) 65. The award whern legally made is
the Judgement of a court constituted by the pariies
themselves and camaot be impeached except for
reasons such as are specified in fthe statute; and,
like Jjudgements of other courts, all reasocnable
oresumntions are to bhe made in itsg Tavor. The de-

Lipe

&

i
cigiong O arplitrators are to De
strued and every reason.iole ilnten

“BUPROrti-thems™: - -

Hdmbndson ve. Wilson, 108 Aia. 118; 19 S0. 367.

Applying this rule to this case i1t is obvious that ithis

award must be enforeced by the decree to be entered herein.

I heredy certify that & copy

o’




CoPY

T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT COURT
BALDWIN COUNTY

BAY MINETTE, ALA.

January 12th,1932.

Dear Siri~ T :
: I have investigated the record in the Probate il
find thet Matthew Feurst or liatthew C.Feurst,

Of "ice hers and

do not own any land in this County,except the 20 acres you
; the
Wwia

have the mortzage on,therfore if I issus/execution it will only

add ccsts of Sheriff's | oJ"1ssion on, Judpmeng also 1;su1ng

-.‘\ \ r.r gt .
S ) ) - -!__ T '

execution &¢ which i1l run the:p%;l an Jp181devab_y and wblcn

}_J
i
-
o
&

1_).

you will have to pay as there is no way collect ing an¥thil

them on exscution , so if you will senq‘ck $559.75 covering the

Jucgment and T¢osts g0 COSt of trafiserint i EPpeal I tHe
Circuit Court here,you will save several dollars additional costs,

hoping you take advaentage of this by Jan 15th,1932 I beg %o remain

o E %M
vours truly. V// -
. R A -

e E - - e e e = m — o
Clerk Circuit Court and legister in Chancery
Baldwin County 4Llzbhama.




R.PERCY RCACH
LAWYER
MOBILE ALA.

Decenmbver 22, 1931

Mr. T. W. Richerson,

Clerk Baldwin County Circuit Court,
Bay dinstte, Ala.

Dear iir. Richerson:

Will you pleese send me the cost bill in the cese
of Joseph Eilchberger vs. lathew Fuerst? Lnd the next time
your son ls going from dobile o Bay iinette, I wish you would
ask him to stop by Tre office arnd tzke the Tile in this case

teeck to you. I will be obliged to nim.

iy
b
b
=3




R.PERCY ROACH
LAWYER
MOBILE ALA,

Jaruery 12, 1832

Mr. T. W. Richerson,
C erk Cirecuilt Court Baldwin County,

Bay Minette, Ala.
Dear ir. Richerson, In re: Eichterger v. fuerst

Is there any way 50 get the bondsmin more time

to collect the judgement out of Fuerst? You are fully
acquainted with the circumsiances of the vond in this cgase, I
now, and you understand why this office regrets zny Itrouble

12 it could be saved by =&

litvle time to prevail upon Fuerst, who 1is out of the ztate.

oo R

Secretary to Lir. Hoszgh




TIAMTEY W AT
MATEDY FEURST AND

MATERW C. FEURSTD. IW BIUITY.
Defendants.
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Notice is hereby given that on October Sth, 1924,
_mathew Heu*SD, the owner of the Zest helf of the Southesst Quarter

e

of the: Soutnea *Quarueryaﬂd the Zest helf of the KoXtheast (.

)

quarter of tne’Sonu st“quarﬁer of

" South of Range four Best, Beldwin County, Llebsme, wes indebted
to the ssid c-ompz.am'ent in the sum of

two hundred twerty nine dolisrs
and sevenﬁy=uhree ceﬂqs {% 2.73), under an award mede Sepitember

18, 1224, ©o you:,ccmplainant against said defendant,

Cooney and“A.?ﬁ.gKéller, arbitzEtors egreed upon by complainant

gnd said MauLem Feurst end o whom the metters in dispute by
“them were sudbmiitted end that those two certain dseds by Mathew e

e

FPeurst and lizry Feurst to lathew L. Peurst, the one for
half of the Southeast guarter of the Southesst gquarter of Section
four, Township eight South 0f Range Ffour Zast, Baldwizn Coun
tlebems, sné the other conveying the Zast half of the NeTZheas
guarter of ﬁ"s/BonthnaSu guarter of Section four, Township eigh
South of Renge four Zest, Baldwin County, Alsbeme, each filed in

the office of the Judge of Probate, Beldwin County, Alsbams, Ceci- 3

ober 13, 1924, and recorded in Deed book 35 H. S., page 160,

were made for the purpose of hindering, delaying and defreauding

L S B

yOuz ccmpisiﬁaﬁﬁ"outmﬁf”his”&éﬁf”gfﬁféééiéfwt;au the same was

P -

made without adeguate counsliderstion and that they sre void 'es

L T 4 =

gainst the complainants debt and the complainent has this day

o

filed his compleint in the said court preying that ssid convey-

F)J

ances be declareéd voi ennulled and sed asid@;rgniﬂﬁhgtﬂsgiqqlands

be subjected to payment of complainanis ssid

Autoipqys for,ﬁomnéa;naﬂb.
_7\-2"_/@-{/ ./
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BAY MINETTE. ALASL, 1884
Ry
T -
*, IN ACCOUNT WITH
G. W. HUMPHRIES
JUDGE OF PROBATE
BALDWIN COUNTY
lease Return Bill With-Remittance Privilege Tax Rec. Fee Total
th ) . A




B OMET ATROTTT AcTTTS AT CTTyrTIT S, RS TN OELTnaTTY
Ly G OIRCTIT COUTT 07 BaIld/Ix Ccounm ‘7' ALaDANE I CE.LICTTY,

IniEn)

TOSTTT TTATRAATD
w S Pt LN -JL.;_..JA,..“. i

Complainant.

MAITHEY C. FEURSZ, et al

et et B S R N M S N e et

THIRD almNDLENT T0 BILT.

-Comes now the respondent snd by leave of court hereso-

Tore granted &mends his Bill of Complaint in the following
afﬁlvaLng¢
l. 3By adling to Parag g lasgt
mended the ¢OlLOdlﬂg: that « T made
na signed bj the 2oif axrpiliirato:s Zeller
and on Septembe 8, 1924 the seme g 1 bitretors
to lfr. Johm Suel., the attorney for th e i Feurst,
a8 regulred »y s2id agreement %0 arbitrote hersin hefore mentioneds

2. 3By striking from ssid Bill the name of Josephine
Bichberger &8s & pardy complainant,. :
P B Byistrifing;f?om'the Seeion ﬂ Lmendment to the Bill
“heretofore filed the worxds "present in person znd™ so =8 to make
said smendment read =g follows:
Tind complainent further zlleges that hearings
by the arpltretors after szid april 1, 1924, in vhich the
ent, lizthew Feurst, narticipated and at which ke was reorese
by counecll, and thaet sald respondent made no objection to I
action of the arbitrators in assuming to aot and continue
authority as srbiltrators afler gaild 2pril 1, 1924, buit on
contrary, sald respondent contined to particiznaete inm sel d
itration after sald date «nd mude objection thet the award was
fiL&‘aJ M'!d{-:f"ed 0y the srdvitrators on September 18, 1924, and
compl leaQL alleges thut by reason thereof, said “esaoraﬂnu waived
nis T right to object that the award wes not rendered within the fTime
llmite@ in the agreemsnt Lo submit the arbiliraticn.™
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3ZPE EIL GﬁBB?GMH, J
: Complainand, i IE EBoUITY
3
']
- TF S 3 I¥ 7% CIRCUIT CORT OF
HATTHEW PEURSE, et &l, ]  BAIDWIN w’ﬂ’"‘z, ALABETA .
: R sﬁsx&&wvs. ]

S e e s i L

_ Gamas the uamalalnanx and hy-;aava af baart amsn&s the
_, %1_1 of GG&@L&K&@ as follows:

_ _ FInsd: uy sdding %o sur&vrasn.tws of s2id bill the

following: ‘ .
" "Seid award wss not rendered by spril 1, 1924, the date
fixed In the agreement. of submission because of the desire of the
arbitrators ta give bosh sides amplie tl e t0 present their causgs

and because sald exbengion of fime was made hj the arbitrators atb
$he request of respondent liatthew Feurss.”

TR
whand

T By rinser txﬁp~a;ter‘t&e second paragraph of fthe

bill the following:

Second-4: "Complaivany avers thet even wers said sward
imvelia'fér any reasod, that nevertheless the regpondent Latlhew
'zearst Was “ﬂi is *usﬁiy ipiekbted o COLﬂlulﬂ&ﬂ in the sum of
Two Hundred &went r-nine apnd 73/100 D.ilare, bogebther with inter-
est, afbter the allowance of all sroper credids, walch smounb is

&+ - -

$ill due end wnpaid, and which sum he will be unable o collect

0]
€

t’s;'

Regponden U.MmthEM faurst is snavled to dispose of his enbire
holdings in &l=bame as he seeks 50 do by the aforesaid deed %o

his sona”

Solicitors for Complieiiantbe




LELOYD A. MAGNEY

ATTORNEY AMD COUNSELLOR AT LAW

FOLEY, ALASAMA

July 15, 193L.

_Eon. Fo 7. Bare,
Judge of the Circuit Co&*t
- lonroevilile, Alabams.

'_ Dear1Jﬁa5e‘—5

T have you~ letter Tof the 13th anﬁ‘énclose

' bereW1th covies of the Tirst amendment o the

~bill of complzint end the snswer of the respond-
ents.

I am sending duplicates of these papers %o
Mr. Roach and asking him to write you aﬂt 1orising
the substitution of these copies for the- orwclna?
pepers which are missing from the Ffiles.

Very traly yours,

lem/1£E
.2 encl.




nesoonqent aenﬂes that

uhe arb1u¢abors re~_ﬂ_ff

o

1il of;Combla_nu maae any'aWarc 1n ary'cQse of

JOAQenb

; SN LT
‘- Bolieitor Tor he Bes,
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éﬁ%ea%ﬁe,ﬁompik,nanu showb:in;his}Bili \Gomplalnu“f

i% fuhe uard hlmselP CUu r@muulaues saﬂe

“H.m S0*aY@r una a@ﬂc he Court to uccree tbe @wner-f-%'

'1nterest tnoreln.-f-







laint, but Hespondents deny that

50 the Compleinent in'sny sum vhat

_éxscution of sai

% of the said Mathew Feurst or of Mathew Co Feur

re Respondents  admit these

Compiainants

the . seld Mathew Feurst “in the County

=_;j@iabama;ﬁanaqaamiﬁ:that;ﬁhe;sameﬁﬁfjﬁorﬁh;-ﬂi;*~
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In additionmto'these-three Amendments to the Bill, the
Complainant made one other emendment, Viz:- That by which
Josephine Eichberber was added as a party cqmplainan?._‘She wes

 later stricken out as such party by the third emendment shown
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JOSEPH EICHBERGER,

Complainant,
@S-
MATHEW FEURST, et al,

Respondents.

BRIEF OF RESPONDENTS ON BILL AS AMENDED:=~

(1) The bill is multifarious, in that it is the
joinder of distinct and independent matters, namely -
(1) to enforce andarbitration (2) to establish a bound-
ary line (3) to settle the title to personazl property
(FAxkexaettextRext1tIBXLBXPLLESRULLDECFEEEF (4) to set
aslide deeds alleged to be fraudulsnt.

This cannot be done in one and the same bill.

FORD v, BORDERS, 200 Ala. 70, 3.C6. 75, So. 398,

(2) The Statute 6158 requires that the parties con-
cisely state in writing, signed by them, .the matter in
dispute between them. Thils statement by the parties says:

"The parties hereto are unable to agree upon &
statement of an acecocunt rendered from one to the -
other and upon the ownership of & row of orange
trees and the disposition of certain personal
property owned by them in common and are desirous
of submitting their controversy to arbitration.®

What account is refe:red 0%, e

What date -« what amountTeeces e

Was:tit to be an account of Feurst against Jesbph:Eieh~



berger, or onse of PFeurst &gginst Josephine Eichberger,
or one of Joseph Eichberger and Joseprhlne Hichberger
against Feurst?

Where was the row of Orange trees?

What row of orenge trees was 1t7?

What personal ‘property was it thet was to be dis-
pesed of?

These questions and cothers remsain unsnswered by the

anbmission.

The arbitrators are bound by the terms of the sub- '

mission.

ANDERSON v. MTLLER, 108 Ala. 171.

TENN. G.J. & RY.CO. v. ROUSELL, 155 Ala. 436.

TABOR v, CRAFT, 116 So, Rep. 132.

(3} The submission required the award to be mede by
April 1st, 1924, This the bill shows was not done. This
makes void the award. '

ANDERSON v. WMILLER, 108 Ala, 178,

T. G. I, & R¥Y. CO., w. ROUSELL, 155, 4la. 446,

TABOR v, CRAFT, 116 So. 134,

(4) A3 To THE EQUITY CF THE BILL OF GCOMPLAINT - the re-

port 9f1the arbitrabors show they did not proceed in persu-
L

ance of the stmbssion. This report shows the award was

made under & submission between Mathew Peurst and wife

and Joseph Eichberger and wife. This is not the submission



alleged in the bili. This submission says the "differ-
ences submitted to us for determination®, were what they
decided. But these do not show what was submitted. Some
items were mentioned by the award, but no statement of
account was made up or rendsred by either the parties cor
the arbitrators.

The award or repert of the arbltrators does not show
that they fixed the line so as to see to whom the row of
orange trees belonged, but simply that they adopted a sur-
vey made by Greenwood, a county surveyor. The arbitrators
show they toock the surveyors word for it and msde that
their award,

This was not in accordance with the terms of the sub=-
mission. It was just about the same thing that was done in
the Tabor v. Craft case, cited above.

Theaward itself shows it was made September 18£h, 1924,
some five or six months after it was required under the |
terms of the submission to have been made,

Then the submission required "that ;aid award shall be
made In writing, subscribéd by said arbitfétors, and deli-
vered to the parties hereto." It is not alleged that the
award was ever delivered to any of the parties.

The submission required that the arbitrators tax the
cotks and expenses of the reference, which the award fails
to ghow was done.

NSW, ags to the allegations of fraud‘to suppocrt the pray-

er to set aside the deeds: on this point the bill sets



forth no facts, but seems to ask the court to set the
L deeds aszide because the complainant: wantsiit done.

— Facts constituting fraud and not simply'conclﬁsibns
of the‘pleader, are required to import equity to a bill
seeking to set a deed asids,

The 5111 1s baged on an indebtedness shown by an
arbitration. The arbitration being abertive, no indebted-
ness is shown and for this reason as well as the others,the

bill is without equity.
{5)

The bill of complaint is based on an arbitretion and
award to sustain the alleged indebtedness of respondent
Mathew Feurst to complainant, Joseph Eicﬁberger.
As heretofore demonstrated, the arbitration and award
l: are invalid, so no indebtednessfig shown., The court, there=-
| fore, has before it 2 bill seeking to set aside Mathew
Feurst's deeds because mede with an alledéed intent to hine-
der, delay and defraud compiainant, 8 creditor. There be-
ing no debt, there could be no creditor to defraud and so
the bili falls to the ground.

It is respectfully submitted that the demurrers to the

bill of complaint are well taken and should be sustained.

o . . A T

P—IX Ay,
RESPONDENTS ,

SCLICITOR

FOR



I hereby certify that I have this day mailed
to LLOYD A. MAGNEY, Bsq., Solicitor of Record, a
copy of this brief, SEPTEMBER 19th, 1929.
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. 2seph Eichberger,
Complainant, )

Vs
) In the Circuit Court of Bald-
win County,Alabama,In Equity.

lMathew Fuerst,
Hathew C.Fuerst,

S R Bt Wt Vst

Respondents

Respondent's Brief in reply to Brief of
Complainant,mailed to the Court July lst,1931.

“hile this case has been long draym out and has doubtlegs
become ftirewsome to the Court,it is hoped that some compensa-

tion for its length is found in the fact that now at lsst indeed

ome simplie and direct issue has been reached and boih parties

coneur that it is the issue,one taking one glde of it and the
other the other side.

Taking the language of the Complainant,in his lass brief,

"Given a valid statutory award does it lose its
character as such because guit is brought on i%
instead of delivering it to the clerk fto be snter-

€d up as a judguent?®

Ye understand this td mean "Tvglid® in all respects,except
that the successful party failed to deliver the submission and
award to the Clerk of the Circuits Court for record as reguired
by Sections 6157 and 6161 of the Code of 1925 of slabama,

Respondentsstated now that this is the issue. They so sta-
~ted in their last Brief filed June 27th,see rage 2 of that
Brief. 4nd in the Breif now being answered the Complainant says
not a word about enforcing the awsrd sought to be sued on,as a
common law award. He has evidently seen the inconsistency of

seeking to enforece the award both as a statutory award and as



a common law award,and is now standing sqguarely on & submission
under the statute of 3labama;

With this issue clearly before the Court,let us see where
it places the Complainant. He quoted rather coplously from the
opinion of ilr Justice LicClellan,in the case of T.C.I.& Ry Co.
ves Roussell 155 4Lla.445,but it is significant that the quota-
tlon stéppe& just where itv 4id. It will be noted thatb the quo-
tation from that decision was to show that the court was pointing

the parties
out the fact that in that ease/had used in the agresment %o ar-
bitratejthe language "by erbitration in accordance with the
statutes of Alabama¥,and thus to argue that in the absence of
this language in the submission in the case &t bar?the parties
were not in this case bound to a statutory arbltration.

But it will Ee noted that the Complainant has already ad-
mitted that this proceeding is under an agreement for an arbitra-
tion under the statute of ilabama. He kept'amending his bill
until he brought himself and the Respondents down to that issue
end that alone. But what does the Supreme Court say,speaking
through Mr Justice McClellan,in addifdtion to the part of that
decision quoted on FPage 5 and ended at toﬁ of pege 6 of his brief?
He Says Tandé hence,if conditions of subsfance were not complied
with,essential to be averred in the pleas to render them im-
mﬁne from attack,the award was abortive,whether as a ground of
actlon thereon or defense as 1s here attempted”.

The subrilssion in that case was under the statute,and it is
admitted end insdsted by both parties in this case that the
seme is true,so how can Complainant escape the conclusion reached

by the Supreme Court in that case that the Award is sbortive?



3

Complainant admits that in the case at bar,he.the successful
party 4id not return the award to the Clerk for record. In the case
guoted froqgthe lower court had sustained a demurrer to pleas 4
and © om the ground that the pleader had alleged that"the arbi-
trators were sworn according tc the laws™ and it was contended
that the submission being under the statute,this allegation did
net mean statute law. But the Supreme Bourt held that the wordvlaww
embraced Statute law,and held the pleas good,remarking thet, 7

?0f course,to support,in proof,these pless

in this respect,it is essential to adduce

testinony tending %o show that the arbiitrators

were sworn a&s required by the statute.”
So the conclusion is that the'Condition of substance” referred
t¢ in the @ourt's Dpinion,thaf night or would make the'award
abortive”,was & faiiure on the part of the defendant in that case
to prove the arbitrators were sworn as reguired by the statute.
Complainant seems to ergue thet,slthough the failure to prove
that the arbiftrators were sworn in that case,would be a Ffailure
on & condition of substgée,yet in this case,to adnit that the
submigsion and award were not returned to the cherk of the court,
is an admission of something not of subétance.

By this Complainant takss the positioﬁ that an unrecorded
award,ls a judgment of higher sacredness thafra judgnent render-
ed in the regular course of proceediﬂgs'of a duly constututed
Tawful court like the Curcuit Court of Baldwin Ccunty. It is
almost too well known to reguire any assertion on the part of
thése Respondents,that"The judgments of Courbts of record can
only exist in the records of the Court.They can not exist in
parol,or be proved by parocl evidence".Stewarits idm'r vs Stewart's
Heirs.3l £la.214.I%t is remarksble that anyone shouid contend

that a peper,never returned to the Circuit Court for record and



never recorded in that Court,could have the force and effect

in evidence,and in all other substantizl pariticulars,except

the issuance of execution thereon,that a regular judgment duly
recorded on the records of that court has in law. It is sub-
mitted that the nere statement of such a proposition is to refute
it.

& solemn judgment of a duly constituted court,until entered
cn the records cf that Court is abortive and of no effect.

Hall's adm'r vs Hadiens adm'r 20 Ala.2885.

FPerking Vs Perkins 27th Als.479

Campbell vs Byers et a2l 189 £la.307-313.,
. Lewis vs llartin 210 4Ala.401-402-10.

The Complainant's inslstance that an award made under £k a
statutory submission,though not returned to the Cireuit Clerk
Tor record and not recorded,ls of higher sacredness than the
Judgment of the same Circuilt Court in other cases regularliy be-
fore it,is refuted by the decision of ﬁhe Supreme Court in a case
cited and relied on by the Complainant,viz: Black vs Woodruff
183 4la.330. The Court says in that Case,”But evidently an award
is not &s sacred against inguiry as the judgment or decree of =
court,” The attention of this Court is diérected to that case
as showing the ubtter inconsistency of trying to hold an award
not entered of record,as of higher velidity and probative force
t@an the Jjudgment of a Cilrcult Court or any other Court of iecorad.
isc matter how regular the procesdings in a case in this Honorable
Court,if these proceedings do not culninate in a judgnent oP de-
cree duly made and entered on the ninuies of this Court,this court
1tself will never consider any ection taken in such czze as evi-
dence bf g debt or for any other vrocbative purpose.

The Complalnaent soss further, and asks the Gourt Lo intervret

the word "iay™ in Cection 6181 of the Code to be permissive in its
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force and meaning and not nanditory.We cheerfully accept the
guage on this polint.

This word("iay") is construed to mean shall whenever the right
of the public or third personsdepends upon the exercise of the pow-
er or performance of the duty to which it refers.

Montgomery vs Henry 144 ila.629-854.

Tx parte Cincinnati etc Ry Co.,78 £1la.288,

Supervisors ve Unilted States 4 Vall.4£40.

Smelley vs Paine lo2 Tex.304,308,11¢ 37 28

Lapsley vs Merchants Bank 105 MO L.98,78 SW lo®d,1i096.

It is submitied thak in this case at bar,if Zichberger,the Com-

plainant is to have =& judgnentconelusive between the parties”and
such award judgment 1s to be"final®as said in section 6169 of the
Code,then Fuerst has rights in the premises. He has the right to
gstand on the whole statute which Zichberger has invoked in part.
Por Eichberger to secure a contract judgment under the statutory
lews of .,labams that would be conclusive and final against Faerst
a condition precedent to such judement,is made by thet same stat-
ute that Zichberger shall return the submission and award to the
Clerk of the Circuit Court for %he recording of these papers thereins
If Bichberger wanted to waive all rightsuhe had under the award,then
he would be permittéd to refrain from retufning these papers as re-
guired by this statute.But Eichberger was no more regquired to revurn
the award to the Clerk for record that 1t might become a binding
jddgment,than was Eichberger required to submlt the matter befween
him and Fuesst to arbitration under the statute,but having done the
one,he has no option but to do the other,and this because the right
of Fuerst comes in just here under the statubte,bo the effect that
as a condition precedent to a conclugive and final judgment,as evi-
dence of indebitedness or for any otker purpose,the submission and

eward must be so reiturned,and if Dichberger Talls to do this,he
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has no award that will in any broceeding or suit bind Fuerst in
any way shape or form.

1T the Statute says i may do a certain thing to get a Jjudgnent
against B,then i mayirefrain fron deing that thing,but if he does,
refrein,he fails to get the Fmimy Judgment.The word™kay"in the
statute means nust,so far as Bre rights are concerned.

This is on the familiar principle that parties may make a cer-
tain thing a condition precedent to the going into effect any
contract into which they may propose to enter. Although the con-
tract after the condition precedent is made,may be signed in due
and legal Torm,if the condition precedent fails the contract falls
and is of no force.For a case fought to the very finish,on this
polnt and in which the principle invoked is Tully sustained,see
the case of Dees & lcNeil vs Fairbanks,korse & 66 126 So B21,622,
624,625 .The facts were in that.case,which was decided in favor of

e

plaintiff in the Mobile Cireuit Court,appealed by Defendant to
the Court of Appeals,reversed in that Court,and on Cerfiorari to
Supreme Couri,the judgment of the Court of Lppeals was reversed,
then decided in favor,by the Court of Appeals,on meddate of sup-
reme Court,of plaintff ippellee,then taken -back t0 Suprmme Court
by Appellant,and there again decided adversely to Appellant and
then Appellant mede & motion for'rehearing in Supreme Court which
was overruled,that FTairbanks,iorse & Co.,had sold to Deeg & ¥elleil
a crude oil burning engine. In order 1o induce the signing of the
contact,the agent of the seller,représented %0 the buyer that the
engine was in good running condition. This induced the signing of
the contract. It turned out that the engine had a latént defect

ceused by faulty construction,whiech caused it to be not in good

running condition. Heither rarvy kmew of this defect abt the time



the contrect was made,but the Court held that since 1t was a
condition vrecedent %o the making thereof,the buyer had one of
three righﬁs,either to rescind the contract,or,affirming it,to
recover demages for the injury,or insist on 1t as a matber of
defense to an asction founded on the contract.

Tre Complainant seems not to be much impressed with decisions
in other jurisdictions to the effect that the faiure %o return to
the Clerk of the Circuit Court the submission and award Tor record
is Patal to the awsrd for eny purpose,and concludes his dissertation
on these decigions by by the remark that he"finds himselfl strangely
content to be defending a position in accordance with the welght
of authority and which the Supreme Court of Ailabama approvég.Then
he cites Lamar vs Nicholson 7 Port,iBS. Strange to say,that when you
read that case,you find it an authority for the insistance of the
Respondents in this case. That was decided to be a common law
award,and that as such it migh?t be the basis for an action.But it
is further on s2id by the Court,"an award,where the submission
has been made pursuant to the stétute,is s warrant for the judgmant
of the Coubt,quite as much so,as The verdict of & jury would be;
and like the latter,must be followed by the judgment,both as i3
regards the amount and the parties charged.™ It 1s readily seen
that the only thing that the Supreme Court of Llebeama,approved in
thig case is that an award,under the common law proceeding,might
be made the basis of an action,but this is not such a proceeding;
it i1s one admitted by both parties,and sustained by the facts,to be
a submisgsion for arbitration under the statute of Alabama,snd that
was the kind of award the parties contracted for and bound themselve;

to. The Complainant has not cited one single decision,to the effect

that where whe facts such as are in this case presented,bhe Supreme
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Court has held the award,good for any purpose.in examination of
every case cited by him on this point,has demonstrated %hat the
point was not raised,if the award indeed ﬁas not returned o the
Clerk as required,or that there is nothing tc show whether 1%
wa so returned or not.leither does the.Complainant show in what
perticulars the statutes of other states from which the declsions
cited by Respondents,differ from the statuies of Alabema.It seems
to be admitted by him that these other states require the award
in order %o become conclusive on the party agalnst whom rendered,
must be returned to the Clerk and recorded. This is exactly what
the law of “his state requires, and this being true,bthe decisions
of the other states are in point and while,of course,not claimed
to be binding on the Courts of this State,are persuasive to the
effect,that on like Ffacts,the Courts of this State would doubtless
see Tit to follow tile decisions of these other states. That decis-
iong of other states are of value in Alsbama,is attested by the
large expense the lawyers of this State go to in order to get before
them thse outstate decisions. ind Turther,should one go to our Su-
@reme Court library,he would see the books containing the decisions
of all %he States of the Union and some foreign countries,and the
decisions of our own Supreme Court and Sourt of ippeals are teRaing
with citations to sustain the rulings in those Courts on like ques-
tions.

' The aim of the whole Statutory proceeding on arbitration and
award is that an award may be made for the one purpose of haviang 1%,
in case it is not performed in ten days,become conclusive as a judg-
ment of a court by returning it to the Circuit Clerk for record.
FThe Complainant cites the Court to & number of cases where the award
though returned to the Court.,is refﬁsed record and is stricken fovm

the files because it departs from the Statutory plan in one small
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pariicular,perhaps some preliminay,such as arbitrator substituted
but not in exsct accordance with 8ec.6l60,or that no copy is de-
livered %o one of the parties as agreed in the contract. These

one would think,might,under the rule that courts favor arbilitration
and encourage sebttlements of controversies by this means,be over
looked,but not so.If departures from the statute even in these

preliminary ways,the Courts refuse sanction.But now we come to

& departure from the main and primary purpose,that of having =

conclusive and final judgment by having the award returned to the
Glerk for record,and,Complainant in utter disregard of the authorit
ties cited by him on these other points of departure,insists that
this Court hold this departure on the part of the Complalnant as
of no consequenée,asks the Court to just please'overlook it,and say
that,although the stafﬁtory gubmission was had,and all the proceeding
up to the return of the submission and award to the Clerx were in
accord with the requirementslof the gtatute,and the contract for arbvi
vration was under the statute,the faillure of Complainant to comply wi
with the statute in its most importsnt and vital partvicular,is a
matter of no moment,and assks the @Gourt to . trest the award,as just
as conclusive against the Respondents as if the Complaimant had
carried out hig contract in this most vitkd particular. We submit
that the Complainant is submitting a paradoxical reguest,one in which
he asks the Court to enforce the statute when it runs in his favor
and to disregard i1t when 1t runs contrary to his interests.

The Conplainant rather seems to discredit the argument of the
Respondents made in their brief of the 27th of June,by saying the
Respondeﬁt Mathew ?uerst could have filed the award himself if he wewn

wanted to Appesl. The wordﬂmaywin that statute, 6170 cleariy 1s pews

2
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missive,because it involves the rights of no one other than the
Respondent ,Mathew Fuesst. 4ind for him %o exercise the power to
appeal by first returning the submission and award to the Clerk
of the Cireuit Court,would be for him to impart conslusiveness
and finality bto Complainant’s award,which but for this act in so
returning it,the award would not have. S0 while the appeal stat-
ute does pérmit the unsuccesgful party to return the awards 0
Cirecuit Clerk for reccrd,this in no way militates ageinst tvhe in-
sistance,that the susuccessiul party practically cuts off the
right of appeal on the part of the unsuccessful,by refraining from
filing the submission and award with the Glerk as required. It
mould be lkie the defendant being compelled To sue himself in a Cir -~
cuit Court,in favor of a plaintiff who unwilling to sue,is given
a judgment,so that the defendant?who has brought the judgment on
himself may,have the privilege of appeal %o Suprems Court from
thet Judgment.There might arise of Course,an award where under 1t
the unsuccessful party might concelve himself %o be benefitted by
an appeal and in order %0 get thet benefit might return the award
%o the Clerk,but that is not this case. Fuerst alleged and proved
that he from the start, would not ébiae by the awsrd. That it was un¥®
fair and unjust. This was notice to Eichberger that if he would bind
Faerst by a statutory award judgment,he must comply with the statute
and return the pepers to the Clerk of the Circuilt Court. But he chose
not %o do this.He comesinto this court,and says do for me what I had
a right to do for myself,but 4id not doapamely treat this award as
binding and conclusive on iathew Fuers%f%nd é&t him off from the
right to be heard in his defense,by showing the truth of the case.
Tt is submitted that the Court will noj =aid him in this injustice.

5

"f el

It 1s clear under the evidence of A.W.Keller,a witness twice ex-
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emined by Complainant,that the arbitrators did not go to the ~f;
orange orchard,to see anything about its condition.Keller says

this they d4did not do becaﬁse it was a yvear after the work was to
have been done,and to have gone would have furnished the arbitrators
no evidance of 1ts condition at the time in gquestion.Not so,thre
submission to arbitrate shoﬁé_it was made in February 1924,and

the proof shows the contracsh f@r the work was To have been per-
formed by Eichberger in 19823. The condition of the ground and the br
trees would have spoken volumes to the arbitrators,and they could
have seen then,in_gpgﬁwinter,when no change in the trees and no

g A I
Fd ! ? J‘JI ¥ :
subseguent plowing’%ﬁ?th- ground,that the contention of Eichberger

wag true or false%_ﬂéey-ehose not to 8o this. In fact the only

thing we have 1o %ﬁggjgﬁerst had anything to do with the case
- is he had a lawyer,wﬁo was so busy he had to let the matfer
drag along from February to September before he could find vtime
to give it any attention. Fuerst was never present.ie have no-
thing Lo show that he ever had a witness in his behalf. 411 of
which goes to show that it woﬁld be as we subnit,very unjust,

to pernit Eichberger to close the mouth of Imerst,by an award

not in compliance with the statutory requirements,under Whioh by
the contract of the parties,the award was to be made.
It is therefore,respectfully submitted that the prayer of

the Bill of Complaint should be refused and the Dill dismissed.

Regpecitfully Submitted,

' R - July 4th,1981
I
|

Copy mailed this day to Lloyd A.Magney,Esq'r,Solicitor of

record for Complainant. ' 45222?j§fﬂ’/

SO%?gi?or for Respis. 45§




JOSEPHE EICHBERGER,

GOMPLAINANT, NO.

Vs

MATHEW FEURST and
MATHEW C. FEURST,

BATDWIN COUNTY, ALABAMA

IN EQUITY.

)
(
)
)
g IN THE CIRGUIT COURT OF
|
RESPONDENTS. §

BRIEF FOR FRESPONDENTS ON FINALL SUBMISSION

Since the last amendments to the bill and answer,
there is only one quesiion left iﬁ this case, that is; Was
the award in this case made substantially in com@liance‘with
the provisions of the Code Chapler on arbitration and award,
that 1s, Chapter 258 of the Code? The compleinant Qontendé
that it was so made, and the respondents contend that it was
not so made. |

In support of respondents' contention, it is submit-
ted as follows:- |

Said chapter in the Code on srbitration and award 7
makes e complete Statutory System. Section 6157 of that Chap-
ter says: | | "

"When no suit is pending, the parties to any

controversy may refer the determination there-

of to the decision of arbitrators, to be cho-

sen by themselves; and the award made pursuant

to the provisions of this chapter mast be entered

up as the judgment of the proper court, if the a-
ward is not performed.”

Section 6161 of that Chapter 1s &s follows:-

Tf the award is not performed in ten days aifter
notice and delivery of a copy thereof, the suc-
cessful party may, if a sult be pending, cause

the award and the file of papers in the cause to
he veturned to the court in which the sult is
pending, or, if no suit is pending, cause the sub-



mission and award to be returned to the clerk

of the oircuit court of the county in which

the award 1s made, if for the payment of more

than fifty dollers, for the delivery of specif-

ic property, or to do or omit to do any pariicu-

ler set; if for fifty dollars, or less, then to

a justice of the peace of the county; and, in

either case, such award has the force and effect

of a judgrent at law, upon which execution may

igesue asg in obther cases.”

The particular in which the respondents contend
that the proceedings in this case depart from the Staitule 1is
one, namely:-

That the suceessful party 4id not cause the submisw
sion and sward to be returned to the olerk of the Cireuit
Court of the county in which the award was nade, therefore,
the sald award was not entered up as the judgment of that
court.

The submission, that is, the contract for arbitra-
tion,'signed by the parties in this case, contemplated &
Statutory award.

To demonstrate this, examine the submission as shown
by Exhibit ™A", made a part of the bill of complaint. Section
6158 of the Code says: | h

"The parties must state concisely, in writing,
signed by them, the matter in dispute between
, them."

This the court has held that the parties did. See
the Puling by the court con the respondents demurrer ralising
this point. Rulihg on demurrer filed October 2nd, 1929.

Then, we find the Statute, Section 6158 of the Code,

says the parties must state that they desire to leave the de-

& omtes ' A . .
Fedils of the matters in dispute between them to certain per-
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sons, naming them as arbiftrators; gllithis was done almosi
in the language of the Stetute. The proceedings throughout
before the arbitrators followed the requirements of the
Statute, Section 6155.

In case of doubt &s to whether an award ls under
the Statute or the Common Law, it is held in © C. J. page
41, that:-

"Then on 1ts face, the contract may be re-~

garded as providing for either = statutory

arbitartion or an arbitration at common

law, it should be referred to the statute.”

But this is not a case in which there is any doubt.

The whole pro@eeding up to the rendering of the award was

manifestly statutory, but bight here it falls down. It appears

by the submission end the award itself that the parties ivntend-
ed to be bound by the asward only in case the seld arbitzation

conformed to the statuie.
5 C. J., page 237, Section 645.

L common law award differs from a'étatutory award

in & grest number of particulars.

It is said in Dudley v. Faﬁﬁs & MeCurdy, 79 Ala.,

189-150, "There are twe kinds of arbitrations and awards recog-
niséd@of‘foree in this state ~ the one authorized and regulated
by the statute and the other governed by the rules of the common
law. In many respects they are essentially different; in others,
closely snalogous. Thesge poiunts we will not stop to discuss, ex-
cept in one particular. It is only an award which is made in
substantial compliance with the provisions of the statute, or a

statutory award, which the law makes 1t compulsory on & judge or
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chancellor to enter up as the judgment of the proper court,
if the aweard is nqt performed within a specified time, -
Code, Section, 3537.

& court has no authority to enter up as its judgment
e common law awerd."” )

In a case in which a bill was filed seeking the spe-
cific performance of an awerd, the court says, "the submis-
sion was of matters in dispute, not involved in any pending
litigation, setilement of which is provided for by arbifration

under Section 3222, of the Cole; and, the submission was entered

into ir writing, duly signed by the parties in interest, fully

in ascordance with said Section of the Codev.

Edmondson v. Wilson, 108, Ala. 120.

In the same case, the court said further, "The award,
when legally made, is the judgment of a court constituted bj
the parties themselves, and cannot be impeached except for reasons
such ss are specified in the statute; and, like judgments of
other courts, all reascnable presumptions are to be made in its
favor®. S.C. page 121-12Z2.

We submit, therefore, that the submission to the award,
and the proceedings looking to the award and up to the award 1t-
self, were for a statutory and not a common law award. In other
words’, the comtract of the partiés provided for a com@lete statu-
tory award., emd this the compleinant concedes and insists on as
true. See page 9, of his brief of May 4th, 193l.

But the failure to comply with the statute by the suc-
cessful party, returning the award to the clerk of the circuitb
court of Baldwin County, Alabama, the county in which the arbitra-

tion waes held, is fatal to the award and it looses its character

as such and cennot be declared on as a common law award.



The authorities cited by the complainant, insisting
that suits of one kind or another are brought on an award
without first having it entered up by the clerk as a judgment)
are not in point.

We will now consider these decisions:-

He Tirst cites Odom v. Rutlegge, J. R., Co., 94, Ala.,
488. This was not a suit on an awerd at 2ll. It was a probate
cese o condemn a railroad right-of-way, the railroad thereby
repudiating the award, and joined with this probate case was a

suit by the railroad company te recover a penalty provided by

‘the submission to be made by the parity who failed to carry outb

the award. Neither party was repudiating the award in a direct
sense, but both parties were in a sense standing om it. There is
nothing in the case %o show whether the award had been returned
to the circuit clerk for record.

The next case complainant cites is Graham v. Woodhall,
86 Ala., 313. Ve find in this casge nothing to indicate whether
the award had ever been returned to the circuit clerk for record,
but we do find that & piea impeaching the award wes held good.

Gomplainént next cites Payne v. Crawford, 97, ila, 604.
There is mothing in this case tc indicate whether this award
was or was not returned to the circuit clerk for record. It was,
strigtly speaking, a common law-award, and the case was an ac-
tion of ejectment, and therefore nothing to indicate that the
court ruled on the point insisted on by complainent in the case
at bar.

The next case cited by éomplainant is Anderson v. Mil-
ler, 108 Ala., 171. In this case, it was an action on the award,

but 1t is not shown whether the award was returned to the circuit



—6—

clerk for record as required by the statute, but it :Qoes ap-~
pear that the awardﬁ?fheld;iESHﬂﬂiﬁient because a copy thereof
was not delivered to the parties,as provided in the submission,
and the defendani was allowed to show the facts.

The  next cese cited by complainant is Edmondson ve.
Wilson, 108, Alsa.,118. This, like his other citations of auth-
orities does not show whether the award had been returned to the
cireuit clerk for record as required by the statute, but from a
portion of the opinion already quoted, which will bear repetl-
tion because so much in point, namely, "The award, when legally
made, is a judgment of a court, constitubed by the parties fhem-
selves, and cennot be impeached except for reasons such as are
specified in the statute; and like judgments of other courts,
all reasonable presumpiions are to be made in its favor"™, we con-
clude that the award had been duly revorded and had become such

approved

e judgment as the couri/in the above language.In the last case
cited by complainant, that of Black v. Woodruff, 103 ila, 327, we
find a case not in point at all because it is declared by the
court that it was a common law award. It is nowhere stated that
the parties had agreed to & statutory aﬁard, and it was further
declared in the course of proceedings that the award was void
and could not be specifically enforced. TWe find also that the
correctness of an award may be attacked in a proceeding for its
speoific enforcement, and such defence need not be brought for-
ward by 2 cross bill., This authority is mare of an authority in
favor of the respondents than it is in favor of the complalnant.

Tt ig respectfully submitied therefore, that none of

the authorities cited by the complainant to sustain his insis-

tance that a statutery award not returned to thé circuit elerk

R mmny
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for record as reguired by the statute can be made the basis
of & suit of any kind for its enforcement. |
Gomplainant goes on to say, "Indeed, it is not rea-
soneble o suppose that the way pfovidéd by the statute wes in-
tended %o be the only way a valid award could be enforggd, as
in many cases it would emount to & substantial denial/relief.
The present case i1s a perfect example. Respondent admits that
he had deeded away all his property in Alabama, and to enter up
the award to have the effect of & judgment on which exzecution
might issue would not help complatnant a bit. These fraudulent
transfers must be set aside and complainant properly sues to
have that done, and have his award enforeced, all in one action.”
In thus arguing the complainent overlooks the whole
chapter on"@reditors Bills™. This is chapter 278 of the Code.
This ehapter provides for creditors bills %o enforce collection
of judegments and also to set aside conveyances by a creditor
without a lien, and for bill of discovery by creditors, and pro-
vides for orders =nd decrees (Section 7345) as may be necessary
and proper to reach and subject the propertj fraudulently conveyed.
The trouble with the oomplainantuthroughout is, that he
does not seem to grésp the idea that in order for his award %o
be any evidence of an indebiedness when the eontractlfor submis—
sion to arbitratioﬁ provided for and contemplated a statutory
awaéd; is thet it was necessary for the complainant, in order Tor
his contract judgment to have any force or effect, it must have
been completed by returnirg the submission andlaward to the cir~
cuit clerk as required by the statute, and I1f he has not done
that, he has no evidence of an indebtedness of any sprt on which
to file a creditor's bill to set aside a conveyance, even though »

had there been a debt, the conveyance might be said t0 be fraudu-
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lent. No conveyance can be set aside by a party who has no
debt against the grantor in the conveyance. In the case atb
bar, there are two pardies respondent, one the grantor in the
conveyance, and the other the grantee. Certainly no one would
contend that the grantee in the conveyamece could be bound by

an award srrived at under a comtract of submiésion for a statu-
tory award, when the statute had not been complied with by hav-
ing the submission and award returned to the circuit clerk for
record. It is held in the case, Deposit Bank of Frankfort, v.

Caffee, et al, 135 Ala. 208, as follows:

"Tn order for & creditor to meinbain a suit in
equity to set aside a conveyance as fraudulent,
whéther it be constructively or actually fraud-
ulent, there must be shown the existence of a

debt due the complainant for the payment of which,
except for the conveyance, the property transferred
could be made liable to creditors; and in such suit,
the granitee in the conveyance mugt have an opporiunity
to digpute the debt, and may plead any defense, not
merely personal, which the grantor or debtor could
have made against 1t.7

~

The respondents have never contended that the complain-
ant, if he had have returned the award to the clerk for record,
would have only one remedy for its emforcement; he would have all
the remedies for its enforcement that any jﬁdgmeﬁt creditor would
heve, and he, like any other litigant who nmight bring a suit on a
¢claim, and pursue his litigation %o the point where he might get
a judement, but if he stopped there without getting a judgment,
or ié after getting the judgment announced by the court, he falled
to have it duly spread upon the minutes of the court, he certainly
could not have sny such proceedings leading up to the polnt where
e judgment might have been rendered used as evidence of either a
judgment indebtedness or any sort of indebtedness. The statute
requires judgments to be ehgémed of record to have any force, "A

judgment is admissable between any parties to show the fact of the



rendition thereof; between parties and privies thereto, it is

conclusive as to the matter direchiyiiniissme,until reversed
or set aside.® Section 7700, of Cdle 1923.

The complainant lays stress on the word "™made", as
found in Section 618¢ of the Code. This section is preceedéd
by the entire statutory structure creating arbitration and
award under the statute. It is followed in that chapter by
only ftwo other sections, nameiy, 6170, providing for appeals
to ths Eppellate Court, and 6171, arbitaztions at common law
not prevented. So the word ™made"™ as found in sectlon 6169
has reference to all that goes before in this chapter on arbi-
tration and award, and to say that it doesn't embrace sections
8157 and 6161, is to take a position absolutely untenable when
applied to the construction of statutory law. "Made"™ either
embraced all of the requirements of the chapter, or it does noi
have any npeaning whatever. If any particular portion of the
law might have been sald not to be included in the meating of
that word, it certainly would not be held fto exclude the most
important provisions of the whole chapter. So long as the sub-
mission and awaerd are not returned for record %o the cireuil
clerk, the award 1s a mere scrap of paper, heaving no 4ilgnity
and representing nothing except an abortive attempt at a statu-
tory arbiteation and award.

But, camplainant goes on to show that he is not so
sure that his statutory proceedings for arbitration are all right
without complying with that part of the statute providing for the
submission and award to be returned to the circuit clerk; but
goes on to ingist that even though it 1s not in substantial com-
vliance with the statute, because not returned to fhe circuid

clerk, 1t thereby becomes g common law arbitration and award, and
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it can meke no difference in compleinent's rights, if it is
merely a common law award.

In teking this position, the campleinant simply dis-
regards the contract charagter of the proceeding on which he is
basing his bill of complaint. All through the citations of auth-
ority that complainant seems to stand on, runs the ghread that the
awerd 1s a contract judgment. Numbers of authorities in the books
are %o the effifect that the award must be within the terms of the
submission, and over and over agein, it is held that the submis-
sion is & contract, and unless the contract is carried out in ac-
gordance with the statutes, that the award is of nouforce and gf-
fect. ¥t is held in many, and it is submitied, the best juris-
dictioné, that it is the law, "That where it clearly appears,
either by express stipulation or kEx otherwise, that the parties
intended to be bound by the award, only in case it should conform .
to the statute, then, if it fails to comply with the statute, it
cannot be enforced at common law, because to do so would change
the contract of the parties™. 5 C.J. 2836, Section 645.

In the case of Erie Telegraph & Telephone Co. v. Bent,
39 Fed., 409, a case declded bj the circuit court of the United
States, for the District of lMassachuset$s, it is held, "No ac-
tion &t common law can be maintained on an awerd of arbitrators,
rendered under a statutory sub@ission, which does not comply with
the statute”. The particular Zgﬁlwhich the award in that case
failed %o cbmplﬁ with the statufe is stated to be as follows:

"The gupreme court of the state (Mass.} rejected the award on
the ground that it was not returned to the Superior court within
ﬁhe‘time specified in the submission.” |

It is held in a2 Massachusetts case, Deeffield v. Arms,

20 Pickering, 480, %2 Aimerican Decisions, 228, as follows: ®Sub-
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mission attempted to bé made under the provisions of the sta-~
tute, and providing thereon be entered in the court of common

pleas, if, inoperative as a statutory, is not valid as a com-

 mon law submission to arbitration®.

In the case of Holdridge v. Stowsell, 40 H.W., 259-
(Minx. )
261,/ it is held as follows.= after pointing out the distinction

end many differences between a commoqdaward and a statutory a-

ward, the court says:-

"From the time of filing the award, the proceeding is
pending in and under the supervision and control of the
court, which may vacate the award in certain cases, and
in others modify or éorreeet 1%, and as the statute secems
to comtemplate, may re-commit it to the arbitrators, and
the court enters judgment on the award, and the judgment
will then stand as though entered in an ordinary action.
The right secured o the parties to have these reguire-
ments of the statute complied with, and to have the re-
sults which it attaches to the submission, is Importent.
It may have been the sole inducement which led 1o the
gubmission, rather than have the controversy left to an
ordinary action. Where it is clear that the parties ins
tended and supposed they were making & submission securing
it, o0 bold them %o a mqgde of submission wihich does not
secure it, would surely/fo annul the contraci they have
intended $o make, and substitute in its place a new and
different one. The decision that the award cannot stand
for any purpose was correci”.

Then, in a California case, Williems v. Walton, 9 Cal.

143-147, the court said:

"When parties expressly stipulate to submit their matters
in controversy in a special statutory mode, we have no
right to infer that they intended to be bound at all, un-
less the mode stated was sutstantially pursued. A com=-
rion law submission ig a very different matter from a sub-
mission under our statute. In the leter case the proceed-
ing is in court, the arbitrators are under its control,
end the remedies of the pariies much more simple, direoct,
and efficient. * ¥ * * They evidently intended a proceed-~
ing in court, where each party could avail himself of all
the remedies allowed by the statute.®

See also the Tollowing cases:

Colo. Hepburn v. Jounes, 4 Golo. 98.
Bash v. Van Osdol, 75 Ind. 186, Healy v. Isaacs, 73 Ind.
226, Anderson v. Anderson, 65 Ind. 196, Boots v. Cenine,
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58 Ind. 450, Shroyer v. Bash, 57 Ind., 347,

Estep v. Larsh, 16 Ind., 82, Francls v. imes,

14 Ind,, 251, Coates v. Kalger, 14 Ind., 179.

Sermes v. Banter, ¢ Xy. L., 286.

Sergent v. Hempden, 32 Me., 78.

Deerfield v. Ames, 20 Pick. 480, 32 Am. D., 228.
Holdridge v. Stowell, 3% Minn., 360, 40 N. W., 259.
Benjamin v. Benjamin, 5 Watts & S., 562, 64, (Penn.}
Tacome R. ete., Co., v. Cummings, 5 Wash., 206, 31 P. 447,
33 P. 50,

Morse Arb. & A., page 48.

A11 these citations are in hermony with the Alabama
lew on this subjject, and there is mno case more dirsctly in point
in Alebama, than the case of Wilbourn v. Hurit, 139 Ala., 557, ci-
ted by complainant, and with the page long quotation from the o=
pinion. This case is %too long to be made the subject of a dis~
cussion in extenso. The facts were in that case, that an erbi-
tration in an amount not exceeding fifty dollars {§50.00), and
the award wes filed and entered up by the Justice of the Peace,
as the judgment of hig courti. The losing party attemplied to
take an appeal %o the circuit court, and Mr. Chief Justice to~
Clelland, in an eighi page'decision, held that no appeal could he
taken in such & case to the circuit court because none was provi-
ded for. And, he uses this significant language, in binding the
- parties to the'statutory methods including the return of the a-
ward Ho the courte.

"When the award is upon a submission of & controversy
which is not the subject of & binding suit, appeals are
limited to such only as are returnsble to the circuit
court. In such a case, returnable to a justlce court,
no appeal is dllowed at all®.

Mow, to epply this to the case at bar. The parties had

entered into a statutory submission to arbitration. The amount
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invodved was such as t?d?equirg the gﬁbmissi@ﬁ and éWard to be
returned to the élé}ﬁ Sf‘éggog;;eu;; Bbﬁéﬁ.’ iﬁ;édgh case, it
became the duty of the successful party to so return the sub-
mission and award. Section 6170 of the Cdle gives the parties
a right‘of appeal to the court of appealg/%g the Supreme Court.
By the failure of the successful party to comply with the stae

tute and return the submission and award to the cireuit court

for record, the right of the respondent %o take an appeal 1is

destroyed. This was one of the vital and important rights which
the respdndeﬂt in entering into the contract for submission to

a statutory award reserved to himself. .ind, no sort of argument
that the court may disregerd that comtract, and enforce this a-

ward és a common awerd can be listened to for a moment. He,

the complaingnt, has been standing all along on ‘the terms of his

contract of submission, and now he proceeds to kick that out and

try to bind the respondentg,one of whom nad no part whabtever in

the submission and awerd, to something done which mas not accord-
ing to the contract, and was therefore wholly without the p#rview
of a binding and conclusive statutory award. ind that it was a
statutory award, we haveJCQmpmainant's word for it, on page nine
of his brief of May 4th, 1931, as follows:
nOn the first proposition, that thislis a valid statutory
award, substantial compliance with the statute appearing
 from the record, it will be observed that all of the pro-
vigions of the statute up To and including the mgking of
the awerd, have been literslly complied with by the Com=
plainant or waived by the Respondent. The question t?en
becomes; Given a valid statubory award does 1t lose its
character as such because suit is brought on it instead
of delivering to the Clerk to be entered up as & judgment?”
The respondents' answer 1s that it does lose such char-
acter, and the regsong,if not clearly set forth above, are reit-

erated in the authorities cited by complainent himself. In An-
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derson v. Miller, 108 Ala., 178, it is said:~-
1iodv./ 32 ~/3

"The right of the parties and the duty émd auth-

rity of the arbifrators are to be measured by the

terms of the submission®.

is stated above, it is admitted that the submission
was une under the statute. The statute clearly required that
the submission and awsrd be feturned by the successful party,
to the clerk of the eirecuit court of the county where the award
ig rendered, and that the award be recorded in the cirecuit court.

The supreme court has repeatedly held that where it is
clearly evdhkuﬁfthat the arbitration is under the statute, (and
here this is admitted) that this is an adoption by the parties
of the statutes as elements of the sgreement. T.Cel. & R.Y. Co.
v. Houssell, 155 Ala., 440,

I+ ig further said:%é%ﬁ ¢7_W "‘;‘5‘9%2?(’“275

"The statute does not require any judguent to be
rendered by the court, but provides that the sub~-
mission and aweard shall be entered up as the judg-
ment of the court. - Gode 1896, Sections 509,513.
Consequently nothing is required save the clericiz
act of filing said submission and award, and entering
the same up as the Jjudgment of the court .eveeeeceven
"The arbitrators, in their award, followed the sub-
mission, finding that Gandy was not entitled o re-
deem, and fixing the price that hé should pey for the
other land. No exceptions were peserved,énd it has

- not been shown thalt the award (which beceame a judg-—
ment by being filed and entered up) is void. Conse-
guently it must stend as the judguent of the court.”

Not to tire the court with further arbument and cita-
tion of authority, we submit that it has been esteblished that
the award Ias not made in substantial compliance with the sta-
tute, in thet it was not returnéd with the submission to the
clerk of the circuit court of Baldwin County, Alabsma, by the
successful party so that it might be recorded and envered up
as the judgment of the court. 4nd, therefore; fhe award is

vold and furnishes nco evidence of any indebtedness by fespon—
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pondent , Mathew Fuerst, to the complainant, Joseph Eichberger.

The learped solicitor for the complainant aduitted in
his ergument in open court that the complainant had no case if
the award wes not to be treated as conclusive between the par-
+ies. As under the law, the complainant has no award, which is
final and coneclusive between the parties, then the campléinant
has no case.

Tmder the oral bestimony given in open court by Mathew
Fuerst, the respondent, and Lloyd Bichelberger, it is shown con-~
clusively that the respondent, Mathew Fuerst, was not indebted
to the complainant in any sum whaltsoever. Fuerst states this
clearly and distinetly in his tegbinonyi ad taken down in open
court by the court stenographer. Furthef the testimoﬁy of Mr.

the very year

Lloyd Eichelberger shows that he was there zixkrexkime that the
complainant claims %to have domne the Work on the orchard for res-—
pondent, Mathew Fuerst, and that the work had not been done and
he exhibits photographs and shows a schedule of his examination
of the orange trees, all going conclusively to show that this
wes a brumped~up claim, and Mr. Eichelberger tells us that the
complainant saild that if Mr. Fyuerst did no% know what happened
there, {at Foley) he would ne#er ¥now the difference, thus clear-
1y showing that the complainant had in mind to collect a big
bill from respondent for wurk he, the complainant, did not do.

Diréot testimony was introduced by Mr. Fuerst thatb he
had paid the complainant all that he owed him. This is uncontra-
dicted. No citation of authority 1s necessary to sustaiﬁ the
position fhat the complainant hﬂé no case in view of this testi-
mong. But, if authority is nee&ed, it will be Ffound in the case

of Birmingham News Co. v. Crane, 130 So. 681,-683.
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in conclusion, 1t is respectfully wubmitted, {Liithat the
demurrer, pointing out the want of eguity in the bill, whould be
sustained, and this on the ground that the bill fails to show that
the submission and award was returned to the eircuit clerk for re-
cord, as required by the statute, (2) +%he bill is not onmly not
proved, but, the answer is proved to the effect that the submis-
sion and award "Xe notb revurned to the circuit clerk for record,
end that no debt existed from the respondent, Mathew Fuerst, to
the complainant, (3} the law and all the equities of the case are
on the side of the respondents.

It is, therefore, respectfully submitted that the prayer

of the bill of complaint should be denied and the bill dismissed.

Sollcltor'for nespondents.

Z hereby certify that I have this day mailed to Lloydd A.

Magney, a copy of this brief. This June 27th, 1931.

V7,

Sclicitor for Respondents.
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