J. W. BAIN, d/b/a BAIN
GONSTRUCTION COMPARY,

;
VS, Complainant, ; ;E THE GIRCUIT COURT OF
1] BALDWIN COUNTY, ALABAX
HENRY MAZEL, % TN EQUITY NO /4657
Respondent,
FINAL DECREE

This cause coming on 1o be heard or this date is submitted
en the original and amended bills of complaint and the plea in
abatement heretefore filed in this cause by the respondent, Henry
Mazel, to test the sufficiency of the said plea in abatement.

It appears to the court that the complainant amended his
bill of complaint in this cause on, to-wit, March 1, 1962, by
striking Richard J. Trester and BEva Marie Trester as parties re-
spondent, and that thereafter and on, to-wit, March 22, 1962, the
respondent, Henry Mazel, filed a plea in abatement in this cause
moving the court to abate this action because of the nonjoinder of

Richard J. Trester and Eva Marie Trester, who are necessary parties

%o this gction.

I It further appears to the court that the plea in abatement

t ing by agreement of the parﬁies to determine whether or not it was

%sufficient. After the hearing the matter was taken under sub-
imissien by the court, and it appears to the court from the com-
éplainant's original bill of ceomplaint and from the amendment there«
| to which was filed on, to-wit, March 1, 1962, that Richard J.
éTrester and Eva Marie Trester entered inte a writtem agreement
ﬁwith the complainant on, to-wit, the 20th day of February, 1959,
for clearing the lands deseribed in the original bill of complaint,
that they are the parties liable for the debt due to the complain-
ant and the parties named in the ciaim of lien filed by the com-
i plainant, which is made a part of his original bill of complaint,

because of which they are necessary and indispensable parties to
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this cause, without whom this cause cannot now proceed to a fimal
Judgment against the respondent, Henry Mazel;

Upon consideration of all of which it is, therefore,
ORDERED, ADJUDGED AND DECREED by the court as follows:

1. The plea in abatement of the respondent, Henry Mazel,
is sufficient and is hereby sustained.

2. The complainant having refused to plead further, this
cause shall be and it is hereby dismissed with prejudice.

- 3. The costs of this proceeding are hereby taxed against

the complainant, for which executien may issue.

ORDERED, ADJUDGED AND DECREED on this the / / __ day of
June, 1963, |
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FINAL DECREE
J. W. BAIN, d/b/a BAIN CON-
STRUCTION COMPANY,

fomplainant,
Vs.

HENRY MAZEL,

Respondent.

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
IN EQUITY NO. 4657
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B, = B ldwin
_— J:‘“’M___Dlv N — : Circuit Court
I Eaglt
HENE MAZEg _ NeheRT
Appellant e :
P‘ -
Vs

33 “W BAIN 7d01ng business as BAIN ""CONS‘I‘RUCTION
o C@M?M\]Y U I I IR B Y I ) Appeuee_

Dear Mrs. Duck:=
Degpl s
The. ... CERTIRICATE OF APPEAL in the above stated cause

received and filed today.

Yours truly,

J. RENDER THOMAS,

November 10, 19 60. Clerk Supreme Court.




Mrs. Alice J. Duck
Register Baldwin Circuilt Court
Bay M:Lnette, Alabama




J. W. BAIN, d/b/a BAIN
CONSTRUCTION COMPANY
IN THE CIRCUIT COURT OF
Gomplainant ,
BAIDWIN COUNTY, ATABAMA
V3
IN EQUITY
RICHARD J. TRESTER, EVA -
MARIE TRESTER AND HENRY

MAZEL

HO.

Respondents
TO THE HONORAELE HUBERT M. BALL, JUDGE OF THE CIRCUIT COURT OF BALDWIN
COUNTY, ATABAMA, SITTING IN BEQUITY:
AMENDED COMPLAINT

Comes now the Plaintiff in the above styled cause and amends his

complaint by adding the following sectibn thereto.
5.

That since the tire of the filing of the original complaint in the
cause, Richard J. Trester and Eva Marie Trester have moved from Baldwin
County, Alabams to California, their exact address has not been agcertained
by your Complainant after due deligence.

Your Complainant further avers that the mortgage from Richard J.
Trester and Eva Marie Trester to Henry Mazel referrsd to in Section It
of the complaint has been foreclosed and the title to the property set
out in the complaint was conveyed to Henry Mazel. The conveyance by
which Henry Mazel acquired title to the property described in this
complaint is recorded in the office of the Probate Judge, Baldwin County,
Alabama, in Deed Book s pages .

This instrument is a foreclosure deed transferring the title to the
aforesaid property from Richard J. Trester and Eva Marié Trester 1o Henry
Mazel.

Your Complainant further avers that the Complainant's lien upon the
pro?erty'heretofore described in this complaint has in no wise been affect-
ed by this last mentioned conveyance; that your Complainant now has a
subsisting lien on the land described in Section 2 of the original complaint.

The Respondents Richard J. Trester and Eva Marie Trester no longer
being necessary parties to this sult are new by the Complainant® stricken as

parties Respondent.

FILED

MAR 1

ME L gy .o




IN THE GIRCUTT GOURT OF
BALDWIN COUNTY, ALABAMA

N EQUITY

0. 4 57

J. W. BAIN, d/b/a BAIN
CONSTRUGTION COMPANY

Complainant

Vo

RICHARD J. TRESTER, EVA
MARIE TRESTER AND HENRY
MAZEL

Respondents

AMENDED ﬁ?ﬁ%?ﬁjNT

WAL 1982
ALICE ). DUCK, Recisven

Wilters, Brantley & Nughlt
Box 585
Roberisdale, Alabama




SUMMONS AND COMPLAINT Moore Pig. Co,
" The State of Alabama, | | Circuit Court, Baldwin County
Baldwin County. No.___ﬁéi’l_’.__i?__”. |
' : e TERM, 19____

17O ANY SHERIFF OF THE STATE OF ALABAMA -

. You Are Hereby Commanded to Suﬁmoﬁ - ":

to appear and plead, answer or demir, within thirty days from the service hereof, tothe complaint filed in

the Circunit Court of Baldwin Connty, State of Alabama, at Bay Minetie, against________+_________ PR

,,,,,,, , B/b/e 8538 CORBURUCTIOR OGeaR® .

'Fﬁﬁﬁi&ﬁﬁﬁﬁﬁm_w,,_m“; _________ , Defendant__:

Plaintiff__-

Witness my hand this:______ @ ___________ day qf ________ %S_gi _____________ 1 9%
____%@_;; __________ , Clerk
L




- The State of Alabama

Baldwin County

CIRCUIT COURT

L. BATN, dfbfs BATH

_COWSTAUCTION CORMPANY
. : Plaintifls

Vs,

RICHARD J, TRESTER. EV: MRIE

IRESTER AND HEMRY MAYEL

Defendants

Summons and .Complain‘t

‘Filéd%&l}i_zﬁzﬁi_;_-_-_’______;____;155—’;__

| \
if 3
slice J. Duogk . : Clerk

————— e

Plaintiff’s Attorney

Defendant’s Aftorney

. Defendant lives at

' Received ‘In Office

,  Sheriff

I have executed this summons

by leaving a copy with




I, We BAIN; 4/b/a | |
BAIN CONSTRUCTION COMANY I¥ THE OTROVIT OOURT OF

COMPLATNANT BAIDWIN COUNTY, ATABAMA,

Vs IN EaUIY

RICHATD J. THESTSER, EVA IARIE

T LI TNV AR
THES TR AFD HBNEY FAZEL

HESPORDENRTS

O TRE Sf}?{ﬂ?ﬂ?}m RURERT M. HALL, JUDGE OF THE CIRCUIT COURT OF BATIWIN
COUNTY, gzé’d:,,:a,sﬁ&, SITTING T8 BUUITY:

da We Baln, 8/b/a Bain Construction Coppany presents %—ﬁiﬁ BEI1 of
Compledint agzinet Richerd J. Tresiter, Bve Marde Trogier and foury ilazel
and thereupen your Gospleioant shows unto Your Honor and his Hencrsble
Court as follows:

le

That your Somplainsnt is over the age of 21 years and is 2 regidend
of Baldwin Countys &labamas that the Respondents, Richerd J. Trester,
Bva Hardie Trester snd Heary dazel are over the sge of 21 yesrs and ave
residents of Haldwin Gounbys Alahamse |

2y

That your Complainant and ihe Hesporndents, Richerd J. Trester and
Iva darie Tresterg entered imbo a wrikben agresment on to-wid the 20th
day of Februarys 1959, Tor the elearing of lands hereinsfier deseribed,
which included pushing sbumpe and scrub oaks, raking and leveling the |
said lands and on bhat date yeur Domplainapt did comsence the zald work
and lsbor and that he ¢id complete the contract on the following deseribed
lande iv Baldwin Courdy, Alabams, bo-wibe

Korih balf of Southwest fuarter of Seetion 12,
Pownghiip & South, Range 3 Zash;

That there ig now due and unpsid a balance of 88125 with interast

thereots



3o
The Complainant allsges that the ghovs deseribed property iz the
property of the Respondents, Richard J« Trester and Eva Marie Trester)
that the said work or labor was dome and performed on the said lands

g the seme wnder and by virbtue of the gbove wentioned gonbract

with the said Richard J. Trester and Evae Harie Trestar, the owners or
proprietors thereef) that within six momihs after the sald indebiedness
had matured, on So-wit, the 18th day of June, 1959, Complaiment did
file in the office of the Judge of Probate of Paldwin County, Alabams,
wherein said land is situated, s verified siatement as vequired by law,
a eopy of which is attached herelte and pade s pard hereof and marked

- Exhibit "A¥; wherefors, the Complainant glaims a llen for said amcunt
wpon said land, buildings and improvemenits situsted btheremi,

That the sbove described tracht of land is not in o ity town v
village and thet the sbove deseribed lands include, but do nob exvesd,
the ares upon which the work end labor was performed by the Complainant,

Compledinant further avers thed on January 6, 1958, the Bespondenis,
Richerd J. Trester snd Sva Yarie Trester, exeouted & mortgsge on the
above deseribed lands 4o Henry Mazel and that the said mortgaze was
recorded in the office of the Judge of Probabe of Baldwin County, Alshams,
on April 9, 19599, in Hertgags Book 31k, pages 25h-8, subseguent to the
entering into of the conbract above deseribed and commsneenent of work by
yoiur Complainant and that the Ylem elaimed by your Complsinant on the
above described property and inmprovements therson is superior %o the Xian
of the mortgare given by the Respomdents, Richerd J. Tresbter and Tva Yarie
Trester, to Henry Mazel.

WHEREFORE, ths premises considered, your Complainsnt prays thab your
Honor will by prover process mske the sald Rlchard J. Tresbter, fve iarie
Trester and Hemy Mezel, party respondends bto $his Bill of Complaimand
requiving them to plead, answer or demur $¢ the same within the 4time and
undar the penallles prescribed by law «ud the proctice of this honerabls

gourts



napt further graye that uoon & Dl hearing hereof,

Your Homor will sscertain axd fiz the Indebdodowes due from the

Bespendents, Richard J, Trester snd Bvs larie Treaier, 50 the cowe
plainsnby that s llen om the sbove deseridbed proverly be fixed and
sxtablished in the furs and mEnmer

presoribad by laws Hut the emord

will deores thab the lien of your Comrlainsnd iw supsrier ¥ the e

ereated by the sorbpise Trom %oe fespoendenta, Richard J. Troster ard

Bva umrie Trester; %o the Ssspondent Yemry ¥auel; and In the zvent the
saount due o the Cosplaimant ig nob peld witkin a reasorablis dime %o

e Dixed by this ooupt that the above described lIzwds be ordered gold

to satdsly the sald lieny Yoaw mzsm}m,mﬁ:% prays Por guch other, Purithur,
different or gensrsl reliel teo which in suuliy he mor be anditlsd and

a5 in duty bound be will ewer prays Yoy Covplninent ofTers to o euulilys

- = M

RS, T757% Bl Ce e ton T

SOATE F ALANAMA
DAl LH O OUETY

Before me, the undersipped suthorily, in and for said founky, in
said Bhate, persomally uppsared Je We Baln, who firet by me belng Suly
sworny depeses and says: Thob be hes vead the forsgeing Bill of Gomplalnt
and that the statements condalned thevedn ave feme and corrsct to the

west of hiz knovledges

7

TRAT GORDYYy Sl

FILED

JUL 281959
ALICE 1. DUCK, Registe!



EXHIBIT "A"

30K 279 PaoE 272
STATE OF ALARAME
e o BAIN d/bfa BATN CONSTRNGTION COMPANY files thie statement
in wri%ingg verified by the cath of J. ¥, BAIH, who hes persoml knowledge
of the fachbe herein sab forth:

That sald J. ¥e BAIF ¢laime & llet upon the following propsriy,

gituated in Baldwin Couwhy, dlsbasm, to wibs

The Horth half of the Scuthwest quarter, of Section 12,
Township 5 Bouthg Range 3 Zaste

This lien is claimed, ssparately and severally, a2s to both the buildings
and §m.yr€vamﬂnm thereon, and the ssid land,

That sald lien ls claimed to secure and indebivess of $831.25
with interest, from to wit 27tk day of February, 1959, for pushing stumps,
scrub oeks, rake and elesring bhe above landse

The name of the ownay or proprietor of the ssid property ls

RICHARD J. TRESTER AND FUA BARIR TRESTEH.

Before me, HARRY J. WILTERS; JRe; & nobary public in and for the
Counky of Baldwin, State of Alsbama, peraomally appeared J. W. BAIN, who
being duly sworn, dobh depose and say: Thet he hes persom] knowledes of

the Tacty seh fordh in dhe foregoing sinbeuent of iism, and that the same

ere true and correet B0 the best of bis lmowledge and bellef,

Sebsoribed snd sm':srn 4o before me on this the Itk day of
done, 1959, by said affiant.
{gFAL)

L

5 1950 STATE 0F ATABIWA, BATDWIN COUNTY
g, Registet Piled Gmlfedy 2 P,
Recordsd Deed Book gngage 271

8/ & Steert
dudge of Probate

L 2




|J. W. BAIN, d/b/a BAIN
CONSTRUCTION COMPARY,

)
)
vs. Complainant, % IN THE c;aeu;*r COURT OF
) BALDWIN COUNTY, ALABAMA
| HENRY MAZEL, )) IN EQUITY  NO. 4657
| Respondent. % 7 _

{!

PLEA IN ABATEMENT

Now comes the resp@ndént, Henry Mazel, who appears speci
ly and only for the purpose of filihg this plea in abatement, and
shows unto the court as follows: -

The complainant amendeé the original bill of complaint
in this cause on, to-wit, March 2, 1962, and, among other things,
struck Richard J. Trester and Eva Marie Trester as parties respen
ént, who are neéesSary parties to this aetion.

WHEREFORE, respondent mevéa the court te abate this acti

because of tha'nenjainder of Richard J. Trester and Eva Marie

Trester.,

STATE OF ALABAMA )
BALDWIN COUNTY ? | o |

| Before mé, the undersigned authority, within and fer sai
County in said State, persorally sppeared Henry Mazel, who, after
being by me first duly and legally sworn, deposes and says: That
has read over the foregoing plea in abatement and that the facts

//&rw;g %jvf/

stated therein are true.

Sworn te and subscribed before me on
this the 22 2% day of March, 1962.

= FILED

MAR 22 1962

Notary Public, Baldwin County, Alabama

BEE §, B, Reciver

4%



. The bill sought to enforce z mechani

1 Biwv. 9352

Herwry Mazel

s

J. ¥. Bain,
d/b/a Bain Construction Company

Appeal from Baldwin Cirveuit Court, In Equity

%iﬁ i-@ 33y am cal m & ﬂﬂ CTOE Overr mm the 4 ST o

of W? mﬁﬁzs ﬁm}.}»m; to the bill of m}-ﬁ&ﬂt of 3. W,

7 ,i 3 - WXE.MQ
e‘ighty

Bain, doing business as Bain Constrwu

ntg lien for slearin

aeres of land,
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The bill elleged that appellee cleszed the land wndew
a contrvaect with the owners, Richard and Bva Trester, executed
February 20, 1959, sad a balance of $881.25% was still owed fox
the work; thet on April 9, 1959, appellant Mazel recorded

&
wmorégage on the lands executed by the Tresters om Jaauary 6,
1938; and that the lien claiwmed by appellee was superior o
the lien of the morigage, The Tresters were not served with

The sole question, one of first impression here, to be
decided is vhether clearing land, which imcluded "pushing stusps
and scrub oeks, rakiog and leveling the said iands,” is an jm-

nt on land uader Tit. 33, § 37, Code i@&%_, which gremes

2 lien to “every pevsom * ¥ ® yho shall do or perform any work,
or labor upom * * ® any building or improvesen

t on land, or Ifox

by virtue of any contraet with the cwner.
In 13%# this COuTT , in *-« 5 :
26 Bo. 898, in bolding that the

B { e ovee

sment” as would support a lien, saids

12 Ala. 427,
drilling of a well was such

“The ma recognizes that isprovesents

meriting the protection of & lien may bhe made
ige than by bulldiogs, but as

they may occur in unforeseen variety the seope

of the term improvement is left for determi-

nation in particular ssses as they may arise.

% % & ¥
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3.

value of the land.” The word is defined im Bleck's Law Dictiomary,
?Wth Edition:
“A valuable sddition mede to propert
{usually real estate) or sn amelioration in

its condition, smountiag t

repairs or replacement of waste, costing
iabor or capital, and intended to enbance
its value, beauty or utility or to adapt it

homa, in coastruing ite lien
08 1951, § 141, which gives a lien to any person
who performs labor “for the erection, alteration or repaly of

ment 0r structure thereon," held thst
*labor performed with tractor and bulldozer '

» {(Okla.)y, 261 7. 24 596, 3% 4. L. R.

Ls" {of the same Lkind, class

or patuare)., en v, Reese

24 86}, and anmotaticn 39 4. L., R, 24 8466.
Some states, Califormia, Florida, Hawaii, lows, Minnesota,

Teanessee, Texas, Wiscongin aund Vashis

word improvement in their statute, and imclude exeavating or
In 1889, Justice MeClellan, speaking for the

el Co., 89 Ala. 552, 8

couet in




So. 25, said: "The whole theam

v of the statute 18 to give the
materialman a preferred claim on a lot of land, for the smount
he bas contributed in faproving that pavticular land, or the

155 Als. 511, 46 So.

849, McClellan, J. wrotes:

" % ¥ % The theory of our system (Civ. Code,
1896, ¢. 71, art. 1} is that the gubject of

with the payment therefor to the extent in
ined by section 2723.

demand for laboy, mates
kineyy zppliied te the improvement
of real estate, there are a5 many sepay

liens as there are sepsrate lots of the svea
deseribed in the statute, unless, perhaps, a

building as 2 unit rests upon two or more lois.

o % & W

This court gaid in Flowd v, Ra
So. 2d 360:

’“' L 25@ Mﬁa lﬂl, 33

zgeneral poliey of the statute is to
gecure to the materislman and laborer a just

rveward of his labor and material and iz based
upon the genercl eguitable priociple that one
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And in our late case eof W

lkinson v. Rowe, 266 Ala. 675, 98 So.
follows:

® % % % This sct shou

4 receive a liberal com-
struction, as it is but an extension of the
doctrine of lien, so much favored by the courts,
ag consonant with every principle of equity and

justice as applied to persounal Cross

on Law of Lien, 24.

It is argued that simce s mechanic’s lien 18 of statu-

tory origin and "is in derogation of the com

mon law, it is to
be strictly coustrued, all matters of substance of necessity to

be complied with." Tamer wv.

itg, _ﬁﬂf’ 25‘& Ala.
476, 48 So. 24 785. This strict construction i2 not applied to

the theory of the statute but to the technical requivements of

the statute to meke the lien effective, such as, certainty as
te the description, allegations that the claim has been properly
£iled in the office of the probate judge, and that the wording

of the zlaim and the notices substantislly follow the statute.



é.

it is alse argued that our statute does not give a

1ien for work on land in the absence of an improvement or

mlm '='=:55-'- TS
is coo strict and narrow, inder such an isterpret

brick mason who bullt the foundation for ¢ building, which
wag never built, would mot heve a llen. Yet in 1890, ino
' horst, 123 Ind. 268, 24 M. E. 333, work dene

in excavating earth and construeting a bwick foundation for a
Wk ConsIaEy

>k was never completed was beld to be lisnable,
g the statute so stxictly, the digging
vement, but the adding of a well

curlk or a shelter over the well would be subiect te the lien

alveady there. But that is oot wbat chis courc held in Bates

e, 126 Ala, 427, 26 So. 898, cited supra.

digeing of a well was beld te be an improvement.
m clearing, grading or excavation of land is a per~
nt upoa land, and gsinee this gquestion has oot
besn previcusly presente
useful and sensible to hold that thias type of permament

d to this court, it seems practiecal, .

pent upon land is liensble under the statute.
dghere to the holding in B
126 Ala. 427, 26 So. 898, guoted i

We would still a

for determination in pertieulasr cases as they mey arise.® This



7.

question of first impression in this state having arisen, we

held that the work described comes within the scope of the

LEL R f;*‘*’;‘_':::':;'- iﬁ the statute.

lows that the trial court correctly overruled

2x ko the bill of complaint.




STAKELY, J.

The suit wes filed by J. ¥, Imin, doipg business Sg Iin

Congbroetion G sy, agesinst Richard Tyestew. Eve Hegle Tresies

LI

and ‘ﬁmry Hazel, to enforce 8 smeohanic¥s lies Bor cledving eligty
acres of land. m two Tresters were oot served., IThe reicevent

part of the biil @f &ﬁﬁ@ﬁa‘é‘imt is &s foliows:

2. Thst your Coeplady audl the Regpondents,
Richapd J. Trestexr m ﬁva Marie Tvsster, enteved
into @ writiee sgyeement on aww mﬁ 3@@?& ﬁaey of
Pebruary, 1959, for *ﬁ% iands herei
afeer described, which &mi&%ﬁ gmﬁmﬂg«; BLARS
gnd scyeb ouks, raling and leveling the ﬂﬁ.ﬁ’%
and on Gt dete your Comploinsnt did conmen
the said work sud lsbor gt be did mwiem
thw copkyact ou ghe failowing descrited lands ic
ﬁmﬁﬁ Algbana, Towlf: * % % That theve
, ‘_ id 4 balaonce of $881.E5 with

wz’s %ﬁé‘%’: Thug %ﬁxﬁ RO
gmri:ﬁmﬁ on the &ﬁ:&.& iﬁm&a m@%&@ t:m
der and by virtwe of m shove meniioned cone
grace with the said B el 3. mgﬁﬁﬁ‘ and Eva
Hurie Trester, the ouwners o ngmm there«
ofy; thet within six m&:ﬁw sfter the seid iu~
debredness nad ol i, on bowit, the 1Bth day of
Jume, 1959, Conplad r did file in the office of
the Judpe of &'ﬁﬂs%aam bf Raldwin Cowmsty, Alabame,
wwmm ww iand is situated, @ vevified stale~
eguived by Z%mf, 3 awy of which Lo ag-
M@M %W‘ﬁ% and pade 2 . heveok m}eﬁ ﬂﬁa‘.‘w
Behibit %A% %’mwﬁmé %‘:%m Comploingat cialss
@ lien fow %.ﬁﬁ W mﬁ E.a%ﬁ %*ml lings

W'ﬁ: the aimae é&mmﬁeﬁ rract of ispd is
e a8 mﬁyf ponie or village #nd that Che &W
gesepiled ¥ mmm, Wt o not @oped. the
‘ },ﬂ%ﬁ@&’ wis w&;ﬂm




2.

"%, Compleinent further avers that on
Janusry 6, 1838, the Respondents, Richerd
J. Trester and Eve Marie Trester, emecuted
a2 mortgege on the above deseribed lauds o
Henrvy Mazel end Chat the seid morigage was
recorded in the aﬁf&m of the  Judge of Bo-
bate of Ealdwin County, Alsbewma, on April 9,
1958, in Mrigage ‘Fook 31%, pazes 25646,
subsequent bo the enterimg into of the con~
tract #bove described and commn

acemenl of
work by vour wwmm ﬁftﬁ W& the lien
claimed by your Caplainent on the above
described propert m& iwrmm’a ﬁms:em
is superior to m ilien of the wmovtgsge piven
by the Respondents, Richard J. nwmx mﬁ _
Eva darie Trestey, to Henry Mazel.”

The guestion fm decigion is wiether the aliegations of the
bill show ﬁamx complainsnt perforned services which entitle him to
the lien claimed. |

¥e think m can safely say that if the conplainant hes the
 vight to ‘5 mechanic's lien for the services which he alieges that he
performed in cledring the land described in the bill of complaint, it
msst be under § 37, Titlé 33, Code of 1940. We set oue the pertinent
part of § 37, Title 33, Code of 1960, as follows: |

"§37 mﬁw&fy mpohanie, person, five, or corp~

_ @ratim whe shall m or gmrfam mzf m or is!ms:
won * % % goy buildiog or imp

for repairing, alteving, or bes

&&e m,

* % % ghall heve & lien t%emtat on mﬁs buiiding
or improvements and on the me&xmhm same
is gituated, * % %V

work on an impyovement on lend but we do not thisk that the statute

gives 8 lien for work on lond in the sbsence of #n improvement

building thereon. The sgstute gives & liem “sn such %mwm@ or

taprovenents and oa the snd on which the seme is situsced.
puphssis added.] If the preded land is the

there is & liew on the graded land on the iaud. In other words,

there is & lien on land on land. We do not believe the statute

werrants such a conatiuction.
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in this cése it is well to remeshber that the right

to a mechanic’s liea is purely statutory. -~Hilky 500 oL 81. .3
Bove, 266 Ala. 675, 98 S0.2d 435, Theze iz mo right to an equitable
axs, 260 Ala. 231,

iy Co.. 244 Als.

iien for work amdé labor done

69 So.2d 4453
436, 14 $0.24 151.
| Co., 254 Ala. 476, 48 So.

2d 785, this court seid: “and sm such @ statutory lien is in
derogation of the common law, it is to be striectly counstrued,
81l wattevs of substance of vecessity to be complied with.”, and
' Co., 242 Ala.

cages cited., -~Richaxde v. Willise Besach Hardwire
535, 7 So.2d 492, and cases cited.
it is clgax tﬁaﬁ the cleaving, gr&éiﬂg ox leveling,

which -ﬁ?:%aﬁ cozplainant d4id on the lsad, sas not done in commec«
tion with the constructisn of ény btumilding or other ispuovement
on che land. Does the clesring, grading sad leveling of land
constitute @ ilmprovemest within the weasing of § 37, Title 33,
Code of 1940 and entitle one who does such work to & mechanic's
lien under the provisions of the statute? In ﬁrm recent cEse

dowe, supre, this court bhad occasion to consider

whether the services rendered by & suwveyor in suxrveying ia part

t within the sessing of the sta-

2 subdivision was sn improvemne:
tute aow under consideretion. In the c#se here referved to

held that such services were not 8o improvemeni and

tﬁﬁ;«ﬁ et
that the party who rendeved thew was net entitled to a uechanic’s

iien.  This court said:



e R mm——
i

C1i.

Tgeetion 37, Tikle 33, Code 1540, provides
hat every persan % % ® who shell do or pexfors
any work, or labor upom, ox furnish any weterial,
fizture, engine, boiler, oz mmﬁ&mg for any
building or lprovesest on lsnd, or for pepaiy-

. ing, altering, or beeukifying ﬁm aome, ® W O#R
shslil haw & iisn mﬁ:ﬁm on ssch hmmmg or
improvesents énd on the land on which the same
is mmmdﬁ * % %Y ete.

"By its language, the statule gives the
iien first on m@ > ”.idm or isprovement
then on the lond, Unless the ilsprovesesnt on
whieh the lien <¢an be fastered exists, the
iizn sever atteches o the ‘m@éu The statute
gives a lien for work on #n impyovenent on
iend, but does not give & lien ﬁm: wwﬁa

lend i thw &iz sence of 8o lsproveneil o
building thereon.”

In other words before mm can be & lien, theve mmst e

ywement and the iien does not attech la the abasence of an

owe, supra, reference is wmade o The Lot
rhet some states heve whet is referved o &s graders’ statutes

which give & lien on veslty to one who clesrs, grades, Lills or

stherwise lmproves redl properiy or auny stwewl or yoad in fzon

of or adivining the same, = See Peugherty v, fupthey. 133 F. (wesi. ),

336. in Wilkinson v. Bowe, suprs, this court Iurther said:

given ?:A smww fwm ae o 80
ment on land. If the *ilsprovement® conbeme
plated by the statule does m%; ﬁxi% 5 %:h@

vemedy given by the statute does not apply.

ik % & 4 builder's or mechanic’s lies
is pureiy stétuiory. Its cherscter, operdtion
and extent must be ascertaised by the terms of
m ﬁﬁmﬁﬁﬁ m@mﬁ@ and éeﬁmmg ia:. &f m»




geribted by the terms of its crestion, and
the courts érve powerless to take it up where
the statute may leave it, and extend it to
meet facts and ciycumstances, which they may
Lelieve present & case of equal merit, or

& pecessity of the same kind, @s the cases
of necessities for which the statute pxo-
videsn.' Copeland v. Keboe & Ramsey, supra
{67 ala. 5%4).% |

Section 37, Titlse 33, Code of 1940

, Goes not entitlie

J. W. Bain, doing business as Isin Construvetion Comp

mechanic®s lien for clesring land for the reason that there are

i B4
As Fortifying our view that the ward "3 mprovens

sabs on the land to which such 8 lien cén ai:mh.__;’f

nt" in

§ 37 does mot iaclude leveling or grading of the land, we refer
to § 38, Title 33, Code of 1940, wﬁmﬁa provides the method by
en @ mechanics lien and @ mortgege on the

which prioricy hetwe
@%@W:‘t}! may be determimed. The mechenic's lien provided for in
§ 37 as to the lénd, buildings or improvements a;@heram Pehall have

priority over all et;m liens, mortgsges or incumbréuces created

subsequent to the commencement of work on the twilding or improves

ingumbrances crested

mﬁt; ok * ’:*“i mts “#3 to 1&@%, e

sencesent of the work, the lien fer such work shall

prior to the comse

héve priovity ouly against the building or improvement, the product

of such work which is #n entivety, separable from the land, building
or improvement subject to the prior lien, mortgage or incumbrance,

and which can be resoved therefrem without impairieg the value or
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security of amy priox lien, mortgege or iscumbrance; and the
person entitled t@ such lien may have it enforced by & sale of
such buildings or improvement under the provisions of this article

onable time Chereaiter, vemove

and the purchaser may, within & reas
the same.”

Agssuming thet the mortgage on the land was made prior to

the work sud laboer for which the mechanic's lien wes given, then
the lien may be enforced by a sale of such ‘bulldings or im#fawm:*
There is mo provision in me statute in this event for the sale of
the land. Aeccordingly, if the improvewent is the grading

leveling of the land, how cen such grading avd leveling be sold
under section 38 without @ sale of the land itself? We think this
iadicates that tim Alabams statutes were pot intended to give @ lien
for merely leveling or gvading the land.

We guite understand thet an equity court where there was
& mortgage on the lend in & suit to enforee & mechanic's lien cém,

mder ceriain circumstances, order & ssle of the entire property,

adiuvating prioritiss in the procesds on equitable principles. =
v, 225 Ale. 612,

154 So. 591, 102 AIR 356. lJut the power of #n equilty court in

this regazd still does aot determine the meacing of the word

“improvement” im the statute,
it should be added that the demurrer raises no question
of priority os between the lien claimed snd the wmortgege to Henry

Hazel



4,

Of course, the legislatuxe has the power to estend
the right to & lien to cover clesring or grading land hut the
gourts do not have the power to establish such @ lien by judiv
cisl decres.

Since the views expressed by ae are not in sméme
with the majority opinion of the court, 1 respectfuily dissent.




) THE STATE OF ALABAMA---JUDICIAL DEPARTMENT

" THE SUPREME COURT OF ALABAMA

i ist Div., No.. 332
HENRY MAZEL : , Appellant

i ‘ ' T ws.
\ _ - :

L U "B&Hi__MBM__CQN_QEQQILQMQHEAN? , Appellee,

From : _ BALDWIN = Circuit Court.

: i EQUITY
The State of Alabama, }
City and C‘Q'Lmty of Montgomery,

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

! going pages, numbered from one toWinclmive, contain a full, true and correct copy
s of the opinion of said Supreme Court in the above stated cause, as the same appears and remains of
record and on file in this office.

Witness, J. Render Thomas, Clerk of the

Supreme Court of Alaebama,

thisJune 22, 1961

Clerk of the Supreme Court of Alabama




THE SUPREME COURT OF ALABAMA

October Term, 19.60=61

1st : Div., No. 952

_HENRY MAZEL

. Appellant,

vs.

J. M. BAIN d/b/a BAIN CONSTRUCTION _

COMPANY. o
- Appellee.
From . BALDWIN CIRCULT ' Court,

IN EQUITY

COPY OF OPINION

BROWHN FRINTING €O., MONTGOMERY 1860




THE STATE OF ALABAMA.---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19__§_O_" 61

To the  Reglster of the Circuit
Baldwin

Court,

County—GQGreeting:

Circuit Court

Whereas, the Record and Proceedings of the

of said county, in e certain cause lately pending in said Court between

Henry Mazel _, Appellant__,

‘and

J. W. Bain d/b/a Bain Construction Company

, Appellee.,

wherein by said Court it was considered adversely to said appellant.’_, were brought before our

. Supreme Court, by appeal taken, pursuant to .Zaw, on behalf Of said appellant_ _:

.NCW, IT IS HEREBY CERTIFIED, That it was thereupon considered, ordered, adjudged, and de-

2D June 61

creed by our Supreme Court, onthe_ == day of _, 19 7", that said

Decree of said Circuit Court be in ¢ll things

affirmed, and that it was further considered, ordered, adjudged, and decreed that the appellant___,

¥x  Henry Mazel, and J. B. Blackburn surety on the appeal bond
pay

the costs aceruing on said appeal in this Court and in the court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

Building, this the___ 22 _day of dune
,1961

" TClerk o the Supreme Court of Alabama. ™.
) R



THE SUPREME COURT OF ALABAMA
October Term, 1960"63‘

A . Diw,No.952

- Henry Mazel

Appelia’nt,

V8.

J. W. Bain, d/“b/a, Bain

Construetion Co.

: o ' .;l:'ppéﬂee.
Baldwin Ciroult .
1In Fgulty No. 4657 .

CERTIFICATE OF

' AFFIRMANCE;

From

-Courtl.

The State of Alabama, - )
- Filed
Mﬁ M%/LU\'L/L/‘\; .'.County. .

' this... e & day of %M L 18&

[lects 'L itietn,

- BROWN PRINTING £O., MONTGOMERY 1987 -




Div. No.__ . . CERTIFICATE OF APPEAL. (Equity Cases.)

Comblalnant

vs.

and Y Re Spondent

I, _Alice J. Puck Register of the Circuit Court In Equity,
__Baldwin  County, Alabama, hereby certify that in the cause of

I.% Comp¢a1pan+
vs. | |
RICHARD J. TRESTER, EVA MARIE TBESTER, and HEMRY MAZEIL Respondent
which was tried and determined in this Court on the 18 day of
October 1960 , in which there was a decree in favor of the
Gompléin#ﬁt
On the_ 8th day of.  November 19_86G the
| took an appeal to the
Supreme Court of Alabama, to be holden of and for said State.

I further certify that

filed gsecurity for cost of ap eal to theﬁﬁh____Jaﬂﬁmg Court,

on the__8th day of Nbvmﬂna‘n 1560, and that__ J.B, Blackburn

is
muex surety®g on the appeal bond.

T further oer+1¢y that notice of said ampeal was on the__9th

day oF__Ehmu&en____ i9£ﬂ served on

as attorney>of record for said appellee.

Witness my hand and the seal of this Court, this the__9th ___day

££2Z2L4>¢;,~44 ALp i o £2.

- Register of égé/51rcu1t Court In Equlty of

of November

_Bahhdn | County, Alabama.

o (nggi‘)_i:ij " CODE 1940, TIT. 7, BEC. 787 1257 MARSHALL&ERUE_ZE—E]RM]NGH:M



Ga W B“IN, d/b/a BLIN )
CONSTRUCTION COMPAN

Complainant, IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

RICHARD J. TRESTER, EVA MARIE IN EQUITY NO. 4657
TRESTER and HENRY MAZEL, )

shown, the time for filing the transcript in this cause with the

Yol 4 el
MICE & Qi& RQRTES
T ”-—-.M

s




o

ORDER EXTENDING TIME FOR FILING
TRANSCRIPT.

J. W. BAIN, d&/b/a BAIN CON-
STRUCTION COMPANY,

| Complainant,
VS,
RICHARD J. TRESTER, EVA MARIE
TRESTER and HENRY MAZEL,

Respondents.

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
IN EQUITY NC. 4657




s neRem——fpen
b

Je We BE‘LIL‘.’? /1 sfﬁ BAIH
Qﬁﬂﬁ?ﬁﬁﬁ?ﬁ%ﬁ OHPARY,

Gomplainant,
Ve

IZIGE{MRﬁ "}i fﬁgum,&bﬁ ) ”71‘;"5 g‘ié’;jzz};
TRESTER and HMENRY MAZEL,

Hegpondents.

ORDER BATENDING 7

On motion of the appellant, Henry Mazsel, and for good causs

};&

&

[

1

#

shown, the time for Tiling

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, aLapiis
IN BOUITY HO. L6587

IME FUR ?Eﬁ¢§§ TRANSCRIPT

'

CIRnSCY ip? in this cause

with th

Clerk of the Supreme Court of Alabama shall be and 1t is aerabv

exteanded until February 1, 1%6L.

Dated this 5%h day of Jauuvary, 1961,

Tudge



J. W. BAIN, &/b/a BAIN )
CONSTRUCTION COMPANY,

Complainant, IN THE CIRCUIT COURT OF
Vs. ) :
BALDWIN COUNTY, ALABAMA
j
RICHARD J. TRESTER, EVA MARIE IN BQUITY NO. 4557
TRESTER and HENRY MazZEL, }

Now comes Henry Mazsl, one of the respondents in this
cause, and appeals to the Supreme Court of Alabams from the decrse
respondentt's demurrer to the bill of complaint In this cause.

Dated this &th day of November, 1960,

\ZEL
v 73- BWMN

C;kztorney for salid respondent

HENRY

By

m

SECURITY FOR COST
I hereby acknowledge myself as security for the costs of

this appezi.

ct

Dated this 8th day of November, 1960.

(:;71 VSRS Y o

Taken and approved on this the
3 day of November, 1960.

A 4L o AR

reult Court of

Register of Ahe Ci
Alabama

Baldwin Coulity,




-
APPEAL

J. W. BAIN, d/b/a BAIN CON-
STRUCTION COMPANY,

Complainant,
VS,

RICHARD J. TRESTER, EVA MARIE
TRESTER and HENRY MAZEL,

Respondents.

IN THE CIRCUGIT COURT COF
BALDWIN COUNTY, ALABAMA
IN EQUITY NO. 4657

FILED
nyv 3 1960
AL & DUGH, R




J. W. BAIN, d&/b/a BAIN )
CONSTRUCTION COMPANY

Complainant, IN THE CIRCUIT COURT OF
va. }
BALDWIN COUNTY, ALARAMA
Y
7
RICHARD J. TRESTER, EVa MARIR IN 2QUITY NO. L6657
TRESTER and HENRY MAZEL, )

Respondents. )
ITATION OF QPPEAL

T J. W, d/b/a
BRANTLEY, ATWPE?EY
STRUC ION COMPANY ¢

m‘\

BAIN CONSTRUCTICN COMPANY, AND TC WILTERS AND
FOR THE SAID J. W. BAIN, 4/b/s BAIN CON-
WHERELS, Henry Mazel, one of the respendents in this cau

or and cbitain an appeal to the Supreme Cour
of the 3tete of Alabama from the decree rendered in the sbove

stated cause by the Circuit Court of Bazldwin County, Alabama, in

=

uity, dated October 1&, 1960, overruling respondent!s demurrer
to the bill of complaint, and has filed security for the cost of

said appeal:

Supreme Court of Alabama and defend the said appeal, if you think

proper so Lo do.

Cr

WITNESS my hand this _8th  day of November, 1960.
/4//7/4_/&2/-74 IOt o AT
Register
K

nd Brantley
¢s for J. W. Bain, d/b/
Construction Company

n
it
Qs
o
3
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THE STATE OF ALABAMA....JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

~Specialy
XOeFetEr Term, 19..63._

To the Clerk _of the Clrcult Court,

Baldwin County—Greeting:

Whereas, the Record and Proceedings of the Clreuit Court

of seid county, in a certain cause lately pending in said Court between
J. W. Bain, d/b/a Bain Construction Company

, Appellant__,

- and
Henry Mazel : , Appellee__,

wherein by said Court it was considered adversely fo said appellant .., were brought before our
Supreme Court, by appeal taken, pursuant to law, on behalf of seid gppellant___;
NOW,IT IS HEREBY CERTIFIED, That it woes thereupon considered, ordered, and adjudged b.y

our Supreme Court, on the. 26th day of September | 1963 , that satd

Judgment e of said CEECVIE oyt be in all things

Harry J. Wilters, Jr., Tolbert M. Brantley and Phyllis

3. Nesbit, sureties on the appeal bond,

pay

the costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme
 Court of Alabama, at the Judicial Department

Building, this the. 20T _gayop
September 19 63

ﬂ  Clerk of the Supreme Court of Alabama.

aAda_



THE SUPREME COURT OF ALABAMA
Special
RS Term, 1003

1 Dw,No. LTO

J. W. Bain, d/b/a

Bain Construetion Co,
Appellant,

ToBs.

Henry Mazel

Appellee.

From  Baldwlin Clrcuit Court.

CERTIFICATE OF
" AFFIRMANCE

The State of Alabama,

e

BACWN PRINTING 00., MONTIOMERY




SEP 28 1963

FIDICIAL DEPARTMENT

i My, 170

_ 4« ¥, Bain,
d/bfaz Baln Construetion Comp:

Ve
Benry Mapel
&W@ﬁii from baldein Cireuit Couwrt

Wl Eﬁ% Fid @i&% &¢ sustaint 3

mended bill in equity sesking

sechainic and saterislman's lien.



Appellant Bain filed his bill againmst Richard Trester
and his wife, as the owners of certaln land to be improved
under & written contract with them, and asgainet sppellee Mazel,

a8 wortgagee, who received and recorded his movtpege from the

Tresters after the work had cosmenced but before it was com~
pleted. Exhibit & to the bill was appellant’s vecorded sotice
sihich was in proper form and listed the Tresters as the owners
or proprietors of the land on which the lien was sought,

There was no service on the Tresters. Appellee Mazel

demrred on the groumd that the slieged work done by sppellant

in cleaning end grading the land was not an lsmprovement
wag lienable under Tir. Eggy § 3?3 Code

overruled, and the decree was appealed to this court uader

Tie. 7, § 733, prior to ite soendment disallowing such appesls,

We aifirwmed, HMazel v. Baln, 272 4ls. 540, 133 So. 2d 44,

After affirsunce, appellant amended his bill stating

that the Tresters had soved to Californls, that thelr wortgage

to Hazel hed been forecloged, that title to the property was

now in Mezel and the respondent

Tresters "no loongsr being neces-
sary parties to this sult ave now by the Complaineat stricken
t." There still had been no service om

a8 parties Respondex
the Tresters,
appelilee Mazel then filed s ples in sbatement taking

the point that the Tresters were necesssry parties and since

they were siricken, the asction shouid be abated becsuse of the
aonjoinder of the Tresters., The ples in abatement wss sustained
and the cause wes disaissed when cosplainent refused to plead




3.

& ples in asbatement is the appropriste wethod of raising
the guestion of nonjolnder.

283, 160 So, 692,

whether or not it is sufficient. Cherry Investment C

Folsom, 273 Als. 575, 143 So. 2d 181. That procedure was fol-
lowed Ly the trial court.

The assignment of ervor argued in briel r&i@@& mhé gues-
tion: Did the court err in sustsining the pilea in abatement ou

the ground that the owners or proprietors of the land were neces-

sary partiss? UHe hold thet the cowrt ruled coxvectly.
The statute, Tit. 33, § 37, zives a lien for work or

labor upon, or for fuenishing weterizl for sny bullding or im-

provement on leod "under or by virtue of any contract with the
owner or proprietor thereef.”

A mortgagor in possession before fovreclosure is the

mer or propristor within the meaning of the stetute, and he
ig Tiwereby suthorized te contrset for isprovements on the
movtzaged premises, oven though legal title is in the mortgagee
or his assignee, and the lien may be enforced ageinst both the

mortgazor sad the morigagee.

202 Als, 5@5{% 21 B0, B8;

475, 132 So. TI1.

We are not concerned here with the valldity of the lien

but with the attewpt fo enforce it in the equity court, and par-

ticularly with the guestion of whether the owae:r

centracting ave necessary parties.



o T T

4.

He who ig, at the time the suii iz commenced

s the owmer
of the building or iand upon whiech the iien is sought to be ene
forced, “is e necessary party defendant without whose presence

the lien cannot be declaved or enforced.”

96 Ala, %ﬁ', 11 So., m; 3*1 %

See Sturdavant v, First Ave. Coal & Lumbes
122 So. 17814]:

., 219 Ala. 303,

RSB0 V. _ﬁiim,; 23 Ala. App. %19 144 So.

122.
The Tresters were the owners of the land within the
meaning of the statute whep the sult was comvenced and they

were necessary parties, Vhen they werse strichken as defends




THE STATE OF ALABAMA---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

ist Div., No.__ 170
Jo W. Bain, df/bfa Bain Consiruction Company , Appeilant
.
- . Henry Mazel , Appellee,
From ' Baldwin - _, Circuit Court.
The State of Alabama, }
City and County of Montgomery,

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered fré)m one to_. four inclusive, contain a full, true and correct copy

of the opinion of said Supreme Court in the above stated cguse, as the sume appears and remains of
record and on file in this office.
Witness, J. Render Thomas, Clerk of the

Supreme Court of Alabama,

this September 26, ‘]%
2/ L WW_&

Clerk of the Supreme Court of Alabama




THE SUPREME COURT OF ALABAMA

Special
J@ohtt Term, 1963

J. W. Bain, dfb/a Bain Construction

Company
Appellant,
V8.
e Henry Mazel
Appellee.
From _Baldwin Circuit Court.
. In Equity

COPY OF OPINION

BROWHN FRLNTING €O., MONTGOMERY 1862




J. W. BAIN, d/v/a BAIN b1 IN THE GIRCUIT COURT OF
CONSTRUCTION COMPANY, % . |
Comp lainant }i BAIDWIN COUNTY, ALABAMA
v % | o
RLCHARD J, TRESTER, FVA MARIE 1 IN EQUITY
TRESTER and HENRY MAZEL, % _ -
' " Respondents., | CASE NO. Lé57

ORDER OVERRULING DEMURRERS

Upon consideration of the Demurrers filed by the Réspenden'bs
to the Complainantts Bill of Complaint, the court is of the opinion
that the said Demurrers should be eve:&uled. It is, therefore,
RDERED, ADJUIGED AND DECREED that said Demurrers be, and the saie

are, hereby ‘overruled,
This the 18th day of Oetober, 1550,

b o gdaer

Tobert M. Hall, oudge of,’ch_e
(ireuit Oowrd




J. W. BAIN, &/b/a BAIN
CONSTRUCTION COMPANY,

_ ~ Complainant
Vs

RTCHARD J. TRESTER, EVA MARTE
TRESTTR and HENRY MAZEL,

 Respondents

ORDER OVERRULING DEMURRERS




SUMMONS AND_ COMPLAINT . Moore Pig, Co.

Circﬁit' Court, Baldwin County

‘The State of Alabama,

Baldwin County. No.__ B9of | _
d - TERM, 19___.
7O ANY SHERIFF OF THE STATE OF ATABAMA:

AIHARD ¢, THEOTER, BVA WARIT TRUSTER, &

You Are Hereby Commanded to Summon

HEXRY Bagml

to appear and plead, answer or demur, within thirty days from the service hereof; tothe complaint filed in

the Circuit Court of Baldwin Coﬁnty, State of Alabama, at: Bay Minette; against ____________ ____________

by gl BAIN, BB s BRIN OURSTSUCTION GGMAET .
____________________ e Plaintiff__

Witness my hand this #3 day of SELE 1955_3;




The State of Alabama

Baldwin County

CIRCUIT COURT

Plaintiffs

vE,

RICHEARD d, TRESTER, R¥: SARIE

HESTER 48D BEIRY BAIL

Defendants

ngmons and Complaint

Plaintiff's Attorney

Defendant’s Attorney

Defendant lives at

Received In Ofifice

by leaving a copy with




BATH COHSTRULTION COMPARY I3 T CIROUIT OOET oF

COMVIA TRANT SAINEIN COUNTY, ATABLMA,
vs

RICHATS Jo TRESTER, EVA SMRIE

IR 2UIeT

o Ca R R i e 4 vt S R
Suding bid e HRERES HERRY a&ﬁgﬁ:&

weige  EDS oy gl EDR ebe

RESPHENENTE

TH TR za‘ﬁﬁiﬁ?@«%ﬁi@ IUBERT M. BALYL, JURGE OF THE UIRCUTT COURT OF BRINVL
SOUNTE, ALABAMA, BITTING ¥ EUIT:

ds ¥ Bain, d/bfe Buin Construction Comeny presents this DALY o
- Semplaind sgainet Richard J. Trester, iva Rarie Trester and Hemry Hazeld

and thereupon your Complainent shows unto Your Romor snd this Honoysbls

1.

- That your Gumpiainent 15 over the age of Z1 y@m' and im & wﬁmﬁ:&%
of Baldwin Counby, Alabsmsy thet the Respoydante, Richard J» Troster,
Ees darie Trester sod Benry Sseel nre ovep the age of 21 Wﬁrﬁ gnd are
residents of Beldwin Jounby, Alabsise

2y |
That your Cemplainant and the Respondenis, Bichard J. Troglter and

Hva darde Tregher, entered indo o wribien sgresmont on bto-wib the P0th

ey of Fehrunry, 3959, for the clearing of lands hereimsfier dessribed,
which inoInded pushing stumps and novvh saks, vaking epd leveling the

asid lands and on thet date your Coupladpent 438 cosmente the sadd work
avgl lzbor snd that he did conplote the contract on the follewing deseribed
jande in Balédwln County, Alsbems, So-wit:

dorth hall of Southwest quurter of Zeetion 12,
Poanship & Soush, Range 3 Bagb)

That there iz now dus and unpaid 2 belepwe of $801.2%5 with doterest

LEmrects



—————F e — e
i

3¢
The Complainant alleges that the above described property is the
property of the Respondents, Richard J. Trester and Eva Marie Trester)

that the sald work or labor was done and performed on the sald lands

improving the same under and by virtue of the above mentioned contract

with the said Richard Je. Trester and Eva larie Trester, the owners or
proprietors thereofj that within six months after the sald indebtedness
bad matured, on bo-wit, the 18th day of June, 1959, Complainant did
file in the office of the Judge of Probate of Baldwin County, Alabama,
wherein said land is situated, a verified statemsnt as required by law,
a copy of which is attached herebo and made a part hereof and marked

Bxhibit ®AMg wherefore, the Gomplainant claims a lien for sald amoun®

.upon saild land, buildings and improvemends situated thereom.

That the above described tract of land is not in a city, town or
village and $hat the above described lands include, but do not exceed,
the area upon which the work and labor was performed by the Complainand.

ke |

Complainant further avers that on Januéry 6, 1558, the Respondents,
Richard Jd. Trester and Eva Marie Tresier; exscubted s morigage on the
sbove described lands to Henry Mazel and that the waid morigage was
recorded in the office of the Judge of Probate of Baldwin Uounly, Alabama,
on April 9, 1959, in Mortgage Book 31k, pages Zhh=5, subsequent %o the
entering into of the contract above deseribed and commencement of work by
your Complainapt and that the Lien elaimed by your sémplainant on ths
above described properiy and improvements thereon is aupericr % the lien
of the morigage given by the Respondents, Richard J. Trester and Iva Marie
Trester, o Henry Mazale

| PRAYER FOR PROCESS AND RELIEFR

WHEREFCRE, the premises consideredy your Complainant prays that your
Heonor will by proper process make the said Richard J. Trester, Eva Marie
Trester and Henry Mazel, parity respondents to this Bill of Complalnant '
requiring them %o plead, answer or demur to the same within the time and
under the penalties prescribed by law and the praciice of this honorable

courbe



Your Somplainant further prays that upon & final hearing hereof,
Tour Honor will ascertedn and fix the indebtedness dus from the
Respondents, Richard J, Trester and Evwe Merie Trester, te the come
plainsnby thet 2 lien on the above described properbty be fixed and

gstablished in the form and manney prescribed by lawi thset the courd

will deeree thet bthe Ilen of your Complainant is superior to the llen
greated by bhe nortgage fyrom the Respondents, Richard J« Trester and

Eva Narie Trester, to the Respopdent Henry lazel; and in the event the
amount due to the Complainant is mot paid within a reascomable time to

be fixed by this court that the above deseribed lands be ordersd sold

to satisfy the said lien; Your Complaimant prays for such ether, further,
different or general relief %o which in edquity he may be enbitled and

as in duty bound he will ever praye Your Complainand offers to do equitys

5 o

i IR Baln, 4/575 Bain Consbraction Go,

STATE OF ALABRIRE
BAIDWIM C OQUETY
Before me, the undersigned authority, in and for said Coundy, in
gald Shate, personally appesred J. We Bain, who firstby niez being duly
gworny deposes and says:t That he has read the foregoing bill of fomplaint

and that the sistements combaingd therain are true and sorrset %o the

- bast of nis knowledges

Sworn to and subseribed before me on this the,g,z”’"? day of July, 1752,

) L S s

FE S Ein Townty, 115,




EXHIBIT "A"

B 279 VAGE 271

Js W BAIR 6/b/8 BAIN COUSITUCTION COMDINY filee this statewont
in writing, verifisd by the ooth of J, W. BAIN, who has pey
of the facts herein sst farshy

sonal knowledge

That gadd J. ¥ 24T cladmn o liew wpon Yhe following
altunted in Baldwin County, Alabame; 4o wits

The North helf of the Svuthwest quarker, of Seebion 12,
Tovnghip 5 South, Rasgs 3 lasde

Thie Jen L olodped, seperstely and peverslly; sz $6 both the midldings
snd {mrovesents theveen, and the said land,

That said llan is olalusd 1o secure and indeblness of §i01e85
with interssh, from o wid 27%h day of Felwuary, 195, fer pusiing sbumps,
gerul oaktg, rake apd el@&rm% the abore landse

| he nesg of the cwner or prosrlieter of the said @mgafw&y w

5B HNEER s dbgs
N i‘g_.—a?';m- ATk LT

Befove mey ALY J. YII0FRE, dHes 2 notery oehlic fu and for dhe
County of Baldwin, Siede of Alebums, pevaonally g@wﬁé Bo Wy BATH, who
%&%ng dudy sworn, dotl depose ang ssye  That he bas versonnl mﬂwﬁsx‘ﬁf@a of
the -:‘Fmﬁ# set Pordh in the forepalny swatenent of Mlen, 2nd 4hed the same

are trus avd correck B0 the bent of bip

crdsdon and Wliad,

Bubseribed and gworn Y0 before me on thie the 17k doy of
Jung, 1859, by sald afflamdk,
s

Alabumy
F H l 'E @ | SEATE OF ALARANA, BAIDVIR DOUNTY
JUL 231959 Filad 6-38m59 2 Euu,
(ALICE J, DUCK, Register Besorded Deed  Book 279 Page 271

§ 3 Stunch
Judge of Frobate




CITATION OF APPLAL Baldwin Times - 200-3-52

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA - GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the _

L . 17th Jupe, 1963 ... KEHERIEI. e, 396, in a cer-

:‘ tain cause in said Court wherein _ J.W. Bain, d/bfa Bain Construction .Company

Plaintiff, and Richard J. Trester. Eva Marie Trester

and Henry Mazel Defendant, a judgement was rendered against said

J.W. Bain, d/b/a Bain Conatyuction Company o

1o reverse which Judgment ., the said _Gomplainant

applied for and obtained from this office an APPEAL, returnable to the R pexr

Term of our.Supreme Court of the State of Alsbama, to be held at Montgomery, on

the day of , 196__ next, and the necessary bond

having been given by the said Harry J., Wilters, Jr., Tolbert M. Brantley and

%WaguPhyllis S. Nesbii , sureties,

Now. You Are Hereby Commanded, without delay, to cite the said _Richard J. Trester, Eva

i Marie Trester and Henry Mazel or Hon, J.B. Blackburn
attorney, to appear at the . TeXkt Term of our
‘ said Supreme Court, to defend against the said Appeal, if they think proper.

Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this 15th

day of July A. D, 1983 __.

- .

Attest:

/),L&:w’/l . /‘Aéfﬂ/ﬁ//f . Clerk.
/




{eceiVEd___I_L‘i:ﬂa\/ of ‘ 19.19.3 iy A 5/7
, R 4
fnd on A__'lz‘;day of l‘é’z *

ser i aeony of 0 AAIN AL 7 (O .
bn . Cl\)/*éﬂﬁag/m A M."") CIRCUIT COURT
' Baldwin County, Alabama

By service on

Epns

Y \D.Bé\w @nsfm,g,;n @ 5

Vs, % Citation in Appseal

‘—6‘7@/“*’4 N Tyeete,

Issued. .. ___day of , 196 ,
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CERTIFICATE OF APPEAL. (Equity Cases.) }

Vs,

RICHARD J. TRESTER, EVA MARIE TRESTER & HEHRY MAZEL

Respondent,
I, Aliecad. Puck Register of the Circuit Court in Equity,
_#% Baldwin . County, Alabama, hereby certify that in the cause of
Complainant,
vs.

Respondent,
which was tried and determined in this Courtonthe. . ¥%rh day of
. ¥mx Juwme 1963 in which there was a decree in favor of the

On the i2¢h day ofJuly : 1963  the Complainant _

+

& ook an appeal to the

Suprese Court of Alabama, to be holden of and for said State.
I further ceriify thai the Complainant |
- tiled security fﬁ-l‘..;:OSt of appeal, to the_Supreme _ Court,
on the 12th day of _ July 1963 and that Hepry J.- wiize:

Jr., Tolbert M. Brantley aand Phyllis 5, Nesbit

are sureties on the appeal bond.

I further certify that notice of said appeal was on the "Yi-o?_fﬂ’f'//
day of o Jaly 1963 cerved on_ Hom., J.B. Blackburn
a.s attorney of record for said appellee,
Witness ﬁly hand and the seal of this Court, this the 15th day of

July . 1963 '

Registe%e Circuit Court In Equity of

Baldwin County, Alabama.

s

Form 6217-1



J. W. BAIN, d/b/a BAIN )
CONSTRUCTION COMPANY,
Complainant, : IN THE CIRCUIT COURT OF
'S : BALDWIN COUNTY, ALABAMA
}
)

RICHARD J. TRESTER, EVA MARIRE IN EQUITY NO. L4657

TRESTER and HENRY MAZEL,

Respondents.

Now comes Henry Mazel, one of the respondents in this
cause, by his attorney, and demurs to the bill of complaint filed
in this cause and as grounds of such demurrer assigns, separately
and severally, the following:

1. There is no equity in the bill of complaint.

granted.

3. No facts are alleged to show that the complainant has
performed any services which entitle him to the lien'elaimed.

4. No facts are alleged to show that the complainant is
jentitled to claim a lien on the property described in the bill of
complaint.

5. HNe facts are alleged to show that the alleged work
done by the complainant was such that he was entitled to a lien
therefor under the provisions of Title 33, Section 37 of the 1940 €
Lof Alabama.

6; No facts are alleged to show that the notice regquired
by Title 33, Section 37 of the 1940 Code of Alabama was given to
this respondent.

7. No facts are alleged to show that the complainant had
any agreement or contract with this respondent or with his agent,
architect, trustee, contractor or subcontractor.

8. HNo facts are alleged to show whether the real property
described in the bill of complaint is located within any city, town

or village.

2. No facts are alleged on which the relief sought can be

ble




in the bill of complaint.

performed any labor in_eonneétidﬁ with the erection of any building

G. The allegations of the bill of complaint are vague,
indefinite and uncertain in that it does not allege that the land
described therein is located within or without any city, town or
village. _

10. HNo facts are alleged to show that any building or

improvements were erected by the complainant on the land described

1i. It affirmatively appears from the bill of complaint
that ;o buildings or imprgvements were erected by the complainant
on the ‘lands described therein.’

=1 12. No facts are alleged to show that the complainant

did any:work in connection with the erection of any building or
impra?ément on the land deseribed in the bill of complaint.

13. No facts are alleged to show that the complainant

or improvement on the land described in the bill of complaint.

1. HNo facts are alleged to show that the complainant did
any work or furnished ané labor for improvements or structures on
the land described in the bill of complaint.

IT |
"+ Now comes Henry Eazel,-éne of the respondents in this

cause;: 'by his attorney, and demurs to that aspect of the bill of
complaint in which the complainant is sesking to establish a lien
on the. property described in the bill of complaint, and as grounds
of such demurrer assigns, separately and severally, grounds num-
bered 1 through 14, both inclusive, just as though the same were

specifically rewritten here.

£;7/ ) - 73 A0 fMnnra

At Porney for respondent, Henry Mazel

PR 15 1960

CHE ey reas
“""gqm Eﬁgmm

40




DEMURRER
J. W. BAIN, d/b/a BAIN CON-
STRUCTION COMPANY,

Complainant,
VSQ :

'RICHARD J. TRESTER, EVA MARIE
TRESTER and HENRY MAZEL,

- Respondents.

IN THE CIRCUIT COURT OF
" BALDWIN COUNTY, ALABAMA
IN EQUITY NO. 4657

APR 45 1,
e gy cuewe

v REQE e
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J. W. BAIN, d/b/a BAIN

CONSTRUCTION COMPANY,
Complainant, IN THE CIRCUIT COURT OF

Vs. BALDWIN COUNTY, ALABAMA

RICHARD J. TRESTER, EVA MARIE
TRESTER and HENRY MAZEL,

IN EQUITY

CASE NO. 4657

Respéndents.

| NOTICE OF APPEAL

Comes now J. W. Bain, d/b/a Bain Construction Company, Com~
plainant iﬁ this cause, and appeals tc the Supreme Court of Ala-
bama from the Decree rendered in this cause on the 17th day of
June, 1963, suétaining the Respondents' Plea in Abatement and
dismissing this cause with prejudice because of the Complainant's
refusal to plead further.

Dated this the 1lith day of July, 1963.

J. W. BAIN, d/b/a BAIN CONSTRUCTION COMPANY

BY: YeAep it O el L
. A?fbrney for Complainant

.

SECURITY FOR COSTS

We hereby acknowledge ourselves as security for the costs of

this appeal.

Dated this the 1lth day of July, 1963.

Taken and approved on this the ¥
/4~ day of July, 1963.

P ; . 5
ZQ?&L&;« jZ-JQ[;c{;E;dﬂiﬂ
Register of /the Circuit Court of
Baldwin unéty, Alabama '

B i, S
V
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I THE CIRCUIT CCOURT COF

Je Wo BAIN, d/b/a
BATN COHSTRUGTION COMPANY

BAIDWIN COUNTY, ATABAVA,
I BQUITE
RICHARD Jo TRESTER, EVA MARIE

TRESTER AND HENRY MAZEL

RESPONDENTS
{

TG THE HONORABLE HUBERT W. dALL, JUDCE OF TEE CIRCUIT COURT OF BAIDVIN

COUNTY, ALAB! Hh, SITTTNG IN EQUITY:

J;'W; Bain, d/b/2 Bain Construction Gorpany presenbts this bill of
Gomplaint against Richard J, Trester, Bva Marie Tresiser and Henry lazel
and thereupon your Gomplaiﬁanﬁ shows unto Your Honor and this Honorsble
Court as follows:

o

Thet your Complainant is over the age of 21 years and is 2 resident
of Baldwin County, Alabamag that the Respondents, Richard J. Trester,
Bva Marie Tresier and Henry lBzel are over the age of 21 years and are
regidents of Baldwin Sounty, Alsbama.

2o

That your Gomplainant and the Respondents, Richard J. Tresiter and
Eva ilarie Trester, entered into a wriitten agreement on to-wii the 20th
day of February, 1959, for the clearing of lands hereinafter described,
which included pushing stumps and scrub oaks, raking and leveling the

said landsg and on %that date your (omplainant did commence the said work

and labor and that he did complete the contract on the following described

lands in Baldwin County, Alabama, to-wit:

North half of Southwsst Jduarter of Section 12,
Township 6 South, Range 3 East;

That thers is now due and unpaid a balance of $O8L.25 with interest

thereons

2



3o

The Complainant alleges that the above described property is the

¢

property of the Respondents, Richard J. Trester and Eva ¥aris Frester;
that the said work or lsbor was done and performed on the said lands
roving the same under and by virtue of the above menitloned contract
ith the said Richerd Je. Trester and Eva lMarie Trester, the owners or
proprieiors thereof; that within six months after the said indebtedness
had matured, on ho=wit, the 10th day of June, 1959, Complainant did
fiie in the office of the Judze of Frobate of Baldwin County, Alabama,

a

wherein said land is situsted, a verified statemsnt as regquired by law
- ol ¥

2 cory of which is ziteched hereto and mede a part hereef and narked
Bxhibit WAYW; wherefors, the Complainant claims a2 lien for sald amount

upon said 1and, buildings and improvements situated thereons
That the sbove described tract of land is not in a cily, tom or
village and that the above dsscribed lands include, bubt do not excesd,
the area upon which the work and labor was performed by the Complainante.
e
Complainant further avers that on Jamuary 6, 1958, the Respondenis,

-

Richard Je Trester and Eva Yarle Trester, sxecubed a mortgage on the
shove described lands fo Henry Mazel and that the said mortgage was
recorded in the office of the Judgs of FProbzie of Baldwin County, Alsbamag
on April 9, 1959, in iortgage Book 31l pages 2548, subsequent to the
Pnterlng into of the contract above described and commencement of work by
yoﬁr Complainant and that the lien claimed by your Complainant on the
2bove described property and improvemsnts thereon is superlor %o the lien

B

of the mortgaze given by the Respondents,; Richard J. Trester and Eva Maris

WHEREFQPRE, the premises considered, your Gam;la nant preys that your

[}
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make the said Richard J. Trester, Ivs liarie

33

Traster and Hernry Mezel, party respondents to this BLll of Complainen

raquiring them bo plesd, answer or demur to ths same wilthin the time and

under the penalitiss prescribed by Jaw and the practice of this honorable

03
A1



Your Complainant Turther praye that upon 2 final hearing hereof,
Tour Honor will gsceritain and fix the indebtedness due from the
Respondents, Richard Je. Trester and Eva liarie Tresier, to the com-
plainanty that a li=sn on the above described property be fixed and
established in the form and manner prescribed by law: that the courd
#will decree that the lien of your Complainant is supericr %o the lien
created by the mortgage} .T:fron. the Respon‘anus s ndchard J. Trester and
Eva lMaris Ivester, %o ﬁhe Respondent Henry Mazelj and' in the event the

amount dus to the Complainant is noi paid within a reasconsble fims to

be fixed by this court that the above described lznds be ordersd sold

to satisfy the said lien; Tour Complainant prays for such other, furiher,

I
¢

different or general relief to which in eGulty he may be entitled and
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as in dubty bound he will ever prays Tour Complainant off

~ o, -
iFe We Bain, d/b/a Bain Consiruction Coe
STATE OF ALABAMA

BAIDWIN ¢ OUNTY

Before me, the undersigned authority, in and for said Counky, in
sald State, perscnally appeared Je We Bain, who first by me heing duly .

sworn, deposes and szyss That he has read the foregeing bill of Complaind
and that the statements contained therein are true and correcht Ho the

st of his knowledgee

L
Sworn to and subscribed before me on this th M&y of guly, 1959,

S Lt

Notary ﬁuch s palowin County, Alae

L 2315
igist
o 1. U P
P '
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EXHIBIT "A®
- BOCK 279 PAGE 271
STATE OF ATARAMA
COUNTY OF BAIDWIN
de We BATN d/b/a BAIN CONSTRUCTION CCOMPANY files this statement
in writing, verified by the oath of J. W. BATN, who has personsl knowlsdge
of the facts herein set forth:
That sald J. W. BATN claime s lien upen the following properiy,
siltuated in Baldwin County, Alabama, to wits

The North half of the Southwest quarter, of Section 12
Township 6 South,; Range 3 Easbe

This llen is claimed, separztely and severally, as t¢ both the buildings
and imorovements thereon; and the said land.

That said lien is claimed to secure and indebitness of §881.,25

with interest, from to wit 27th day of February, 1959, for pushing stumps,
scrut oaks, rake and clearing the zbove landses
The name of the owner or proprietor of the said preperty is ‘

RICHARD J. TRESTER AND EVA MERTE TRESTER.

S/ Js We Bain s
Llaimant, '

Before mey HARRY J» WILTERS, JRe., a nolary public in and for the
County of Baldwing State of Alabama, personally appearsd J. W. BATN, who
being duly sworn, doth depose and say: That he has personal knowledge of
the facte set forth in the foregoing statement of lien, and thet the same
are trug and correct to the best of his kmowledge and belief.

§! ds We Bain
Affi&n’i}o

Subscribed and sworn to before me on this the 17th day of
Jdune, 1959, by sald affiant.

(SEAL}

8/ Harry J. Wilters, Jr.
Notary Public, Baldwin County,

KULE @ Alabama
{F o STATE OF ALABAMA, RATDWIN CCUNTY
Jub 23 1859 s

gister Filed 6-31B-59 2 Poll.

suioE 1. DUCK: R

Recorded Desd Book 279 Page 271

S/ M Stuart
Judge of FProbate
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SUMMONS AND COMPLAINT o ' Moore Ptg. Co.

The State of Alabama., | _ Czrcul? Court, Baldwin County
 Baldwin County. I

e TERM, 19____

TO ANY SHERIFF OF THR STATE OF ALABAMA:

You Ar_e Hereby Commanded to Suimnmon RICHARD J. TRESTER, EVA MARTE TRESTER, &

HENRY MAXEL

to appear and plead, answer or demﬁr, within thirty days from the service hereof, 1o the complaint filed in

the Circnit Court of Baldwm County, State OL Aiabama at Bay Mmette, aO'amst ________________________
leﬁs];vmsm%ﬂm MAEIE__TBESIEE @L.HEI‘EIEAZEL ______________________ . Defendant__-
1 SR I BAIﬁ D/bt’s«:_ BATH. CONSTRUCTTON. COMPANY o
_______________________________ A _____j____;_________,_________________________________, P}ailf:tiff___

‘Witness my hand this_______ 2 3 ___________ éay of .______ Sy . 1959%
_“/_@;ﬁ/;“ Lizee A _ ______ , Clerk



'I\'Hé/Sta,te of Alabama

Baldwin County

CIRCUIT COURT

J.i. BAIN, d/b/a BAIN

_CONSTRUCTION COMPANY

Plaintifis

VS,

RIGHARD J. TRESTER, EVA MARIE

‘IRESTER AND HEXRY MAZEL

Defendants

Summons and Complaint

AN /C:;_ 5{;‘;: ,,_,.' /,f A lr :

&

o L

Plaintiff’s Attorney

——. R mv%"' )

Not found 1n my ccun’ry after difigent search and i

Defendant’s Attorney

Defendant lives at

Recewed In Offlce

T have executed this summons

/7 G

by leaving a copy with

/ /. (e




