C. B. ROBERTSON,

Plaintif?,
IN THf CIRCUIT COTRT OF
Vs,
BALDWIN COUNTY, ALABAMA,

LaW SIDE.
D. Z. GROVE,

)
}
)
)
)
)
)
)
)
)
)

Defendant.

This matter comigg on to be heurd on Demurrer
to a Motion to transfer the above styled cause to the Equity
Side of the Circuit Court of Baldwin County, alabama, and the
Court being of the opinion that the Demurrer to such Mdtion
should be sustained,

' I7 IS, TEEREFORE, ORDERED, ADJUDGED AND DECREED

by the Gourt that the Demurrer %P such Motion is hereby sus-

DATED this 2nd day of March, 19Li.

: QV{%7222;€%%4&67

tained,

Judge. =




D. Z. GROVE, IN THE CIRCUIY COURT OF

Complainent, BALDWIN COUNTY, ALABAMA
V8. IN EQUITY.
¢. B. ROBERTSON, '

k.Respondent.

The Court rendered a final decree in the above styled cause
denying ﬁhe Complainant the relief prayed for in his Bill of
Complaint and dismiséed-such Bill and found that the_Respéndent was
entitled to damages against the Gomplainant‘in the sum of Three
Hundred Dollars ($300.00), which deeree taxed the Complainént with
. the costs which hﬁd acerued in said caunse. _The Complainant gave
notice of appeal to the Supreme Court of Alabama énd on March 22,
1951, the Supreme Court affirmed the decree of this court insofar
as it denied the complainant the rélief prayed for in the Bill of
Complaint and taxed the Complainant with the costs of the egquity
proceeding but reversed and remanded said cause for the failure of
sald decree to comply with Title 13, Section 155 of the 19k0 Code
of Alabama with directions to this Court to enter an appropriate
decree retransfefring the case to the law docket for further‘pro~
ceedings as authorized by the Statute.

It is therefore ORDERED, ADJUDGED AND DECREED by the Court
that the Complainant D. Z. Grove, has failed to establish or
maintain the question, right or defense'asserted"by him in his Bill
of Complaint and that said cause of action cannot be finally dis~
pesed of on the squity side of the court and said cause is hereby
retransferred to the law side of the court in which it arose
originally and that it be placed on ths divil jury docket of said
court, a jury having been demanded by the Plaintiff C. B. Robertson
in the original cause of action.

It is further OQRDERED, ADJUDGED AND DECREED that the Clerk
of said Court shall place said case on the civil jury docket and
shall tax D. Z. Grove with all of the costs which have accrued in
said cause in the equity court for which let execution issue.

Dated this 27th day of March, 1951,
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STATE OF ALABAMA
BALDWIN COUNTY

70 ANY SHERIFF OF THE STATE OF ALABAMA - -~ GREETINGS:

FE COMMAND YOU, that you summon C. B, ROBERTSON %o be and appear
before the Judge of the Circuit Court of Baldwin County, Alabama, exercising
Chancery Jurisdiction within thirty days after the service of summons, and
there to plead, answer or demmr without ocath to a bill of complaint lately
exhibited by D. Z. Grove, against the said C. B. Roberison, and further to do
and perfornm what the seid Judge shall order and direct in that hehalf, and this
the Respondent shall in no wise omit under pensliy of the law, #“nd we further
command that yon return this writ with your execution $hereon to our szid
Court, immediately upon the execution thereof .

- WITHESS R, 8. ﬁUCK, Register of said Court this theéf££~day of

Febuary, 1945, Qi\
Register
D. Z. GROVE )
COMPLAINANT ) IN THE CIRCUIT COURT OF
o ) _
Vs, % BALDWIN COUNTY, ATABAMA.
C. B. ROBERTSON ) TN EQUITY
RESPORDENT ) No. 1257

T0 HOWORABLE F., W. HARE, JUDGE OF THE CIRCUIT COURT OF BALDWIN COUNTY,
ALABAMA, IN EQUITY:
) ind mow comes the Complainant, and respectfully represents and
shows unto your Honor and this Honorsble Courit as follows:
1., gﬁ

That your Com@lainﬁnt and the Respondent are both bona fide re~
sidents of Bszldwin County, Alsbama, and over twenty~ome years of age;
2.
That your Complainant wass the owner snd in possession of the fol-
lowing described land in Baldwin County, Alabema, to-wit:
West half of the Northwest Quarter of Section 26; North
half of the Northeast Quarter of Worthwest Quarter; the
North half of the South half of the Northeast Quarter of
- the Northwest Quarter , and the West half of the North-
east Quarter of Section 27, all in Township 5 South,
Range 4 Fast, being 100 acres more or less, :
3e
That on to~wit October 10, 1941, the Complainemt conveyed to G. C.
Coggins, all the pine timber suitable for saw logs, poles, pilings and pulp .

wood, standing, lying and being upon the said land, a2 copy of said conveyance

s




having been filed for record in the Office of the Probate Judge of Baldwin
County, Alabama, on October 15, 1941, amd of record thersin in Deed Book
76 NS, at page 125; that a copy of said conveyznce is hereto attached,
marked exhibit MA? and asked to be takeﬁ as a part hereof as though herein
fully set outs :

A

That the Respondent had full knowledge, both actual and construc?

tive, that the said lease was outstending and in full force and effect at
the time he agreed to purchase the pfopérty herein deécribed, from the .
Compiainant; |

5.

That on to-wit August 20, 1943, the Respondent purchased the sald

property herein deseribed, from the Cowplainantg.that a copy of szid comr

veyance is hereto atiached, merked exhibit "BY and asked to be considered as
a part hereof és though herein fully set outb;
| 6.

That it was expressly understood and mutually agreed between the
Complainant and the Respondent, that the Complainant, at the time of the
conveyance to the Respondent, did not own the timber located upon the said
land, and that it had been previocusly s&ld to G. C. Coggiﬁs; and that the
Compleirant only, and did, convey the said land to the Respondent subject to
the said outstanding timber contract, but due to the mutual mistake of the
Complainant and the Respondent the deed did nntlaxcept the timber which had

theretofore been conyeyed'from the deed, and that through the mistake of the

party drafting the deed, it did not express the mutual vndersianding between

the Complainant and the Respondent.

WHEREFORE, the prémises considered, the Complainant prays that your
Honor will by proper process, mzke the said C, B. Robertson éarty Respondent
to this bill of ‘complain'b, requiring him to plead, answer, or demur to the
same within thé tiﬁe and under the penalties prescribed by law and the prac—

tice of this Honorable Court.

uso.-
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Your Complainant further prays that upon a final hearing hereof,

your Homor will meke and enter an order and decree reforming the deed from

_the Complainant to the Respondent, dated August 20, 1943, and of record in

the Office of the Probate Judge of Baldwin County, Alabame, in deéd Bood 80,
at page 485, so as to express the true intent of the Complainant and the

Hespohdent, and excepting therefrom the timber that had been conveyed prior

to the time of execubion of said deed as recited herein; that if youf Com -

plainant is mistaken in the relief prayed for, your Honor will enter‘g decree
awarding to him such relief as he may be entitled to receive under the facts
as herein éet out; that your Homor will give and grant unto ﬁhe Complainanp
such othef, further, d%fferent, or geﬁeral telief as he may-ﬁe in equiﬁy and

good conscience enbitled to receive, and as in duty bound he will ever pray.

BEEBE & HALL

Sclicitors. for the Complainent

By:
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' G. B. ROBERTSON

- 'RESPONDENT

SUMIONS AMD COMPLATNT '~ 4
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Executed

A 1wis"

by serving copy of within Summons and !
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g Cff' W ............. _Sherift

_________ Deputy Sherif
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C. B. ROBERTSON, )
PLATNT IFF ) IN THE CIRCUIT COURT OF
Vs 3 BALDWIN COUNTY, ALABAME
)
D, Z. GROVE ) AT LA,
DEFENDANT» )
- ) #8465,

And now comes the Defendant, demurrers having been sustained
to his originel mobion to trapsfer this ceuse to the Equity side of the
docket, and smends his motion so that the same shell read as follows:
The Defendent moves ths Court to transfer this cause from
the lew side of the dooket to the Equity side thersof, and represents bthat there
is an eguiteble guestion, the dewision of which should dispose of the causs and
which cannet be disposed of in the law side of the Courd, and that he bas an
equiteble defense to the Pleintiff's complaint as followss
e
The Plaintiff wes the oimer and in pogseésion of the
following deseribed land in Baldwin County, slsbema, to-wits
TWest half of the Northwest Quérter of Séction 26, Township
Five South Renge Four East; North half of the Northeast Quarter
of the Northwest Quarter, and North balf of the South half of the
Northeast Quarter of the Nortiwest Quarter; and the West half of
the Northeast Quarter of Section 27, Township 5 South Range Four
Bast;
2a

Thet on, to—wit, October 10th, 1941, the Defendant conveyed to

“eis i Ga Co. Coggins all the pine timber, suitable for ssw logs, PoleSa;Pilinaﬁ and
pulo woed stending, lying anrd beiﬁg upon the said lands, s éopy of said conveyance
heving been filed for record in the office of the Probate Judge of Bai&win
Acpu§ty, Algbamg,_qn October 15th, 1941, and of record therein in Deed Book 76 NS
et page 125; that a copy of said conveyence is hereto gttaghsd mgrked Exhibit
"a" end asked to be taken.as a part hereof as though herein fully set out;
3o
Th@tmtye”P}gi;?iff‘hg@ ful;lkpgw;edgg,.both gctua} apd constructive,

that the said lease was outstanding and in full force and effect &t the time



e L

he agréed to purchase the said property from the Befendanﬁo
4;

That on, te-wit, August 20%th, 1943, the Plaintiff purchased the said
prbpe:ty'from “he Defendant; that .a copy of the said conveyance is hereto
atteched marked Exhibit “B" and asked to be considered as & part hereof as
though herein fully set euéo

Se

Thet it was expressly understood and mutuaelly agreed thet the
Defendant, &t the time of the conveyence to the Plaintiff, did nét_cwg the
timber located upon the said lands, snd thet he had bsen sold previously:to that
time to G. C. Coggins; and that the Defendant could only, end did, convey the
said lends to the Plaintiff subjeot to the said outstending timber contract
but due to the mutuel misteke of the Plaintiff and Defendant, the deed did not
?39¢Pt_t?9mtié@GrZWhi¢h had therstofore been conveyed, from the deed, and that
through the mistake of the party-dfafting the deed, it did not express the
mituel understanding between the Plaintiff and the Defendant e

Wherefore, the Defendent respectfully reduests that this cause
be transferred to the squity side of the docket that he may obtein the benefits

of his equitable defense to this ceuse of actions

dante

'BEEBE & FALL

4FTorneys for the Defendants

STATE OF ALABAMA
_BALDWIN CQUNTY. :
Before me, the undersigned euthority in and for said County, in
said Stete, personelly appeared D. Z. Grove, who is known to me and who having
been by me first duly sworn, deposes and seys that he is the Defendent in the above
styled cause, that the facts stated in the foregoing motion to transfer this cause
to the equity side of the dockst are trus and correete B )

Sworn to and subseribed before me on this Al day%]ﬁarch, 1944,

Cg ‘ VAN
Notary Public, aldwi sounty, Alabame.

ChrrtrntiaaisrOodfjirs L
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STATE OF ALARAMA )
BALTWIN COUNTY. )

KNOW ALL MEN BY TEESE PRESENTS, that we, D. Z. GROVE and HELEN G..
GROWE; husband and wife,_qrantors, for agd in consideration of the sum of ,

THIRTY 8IX HUNDRED (%5600900) DOLLARS <to us in hend peaid by G. C. COGGINS,Grantee,

the receipt of which is hereby acknowledged, do hereby GRANT, BARGAIN, SELL and

CONVEY unto the said Grantee, all pine timber suitable for saw logs, poles, pilings
end pulp wood, Standi;g,rlying and being upon the following described land situated
in Baldwin County, Alabame, to-wit:

South half éf‘Northeast Querter and the West half of Southeast Quarter
of Section 22;_

Hortheést.QuarteE of Northwest quarter; South half of Northeast
Quarter of Southwest Quarter and the Southeast Quarter of Southwest ‘
Quarter of Section 23;°

North half of Northwest Quarter; the Southwest Quarter of the North-
west quarter; the South hal? of Southwest guarter of the Southeast
Quarter of the Northwest Quarter, the Northeast Quarter of the
Northeast Quarter of the Northeast Quarter; the North helf of the
Southwest Quarter of the Northwest Quarter of Northeast Quarter, _
the Southeast Quarter of Southwest Quarter of Northeest Guarters; the
Southwest Quarter of Southeast Quarter of Northeest Quarter; the
Worth half of Northwest Quarter of Southeast Quarter of Northeasst
Quarter; the South half of the Northeast Quarter of the Scutheast
Querter of Northeast Quarter; and the Horth half of Southeast
Quarter of the Southeast Juerter of Northeast Quarter of Section

283

All of the Northeast Quarter, except the North half of the Northeast
quarter of Southeast Quarter of Northeast Quarter; the North half of
Northeast Quarter of Northwest Quarter; North helf of South half of

Northeanst Quarter of Northwest Quarter of Section 273

A1l the foregoing lands lying and being in Townshlp 5 South Range 4
East of Ste. Stephens Meridiasn.

TO HAVE AND T0 HOLD unto the said Grantee, his heirs and assigns
forever. 4&nd the sald Grantors hereby covenant and agree with the said Grantee
they are seized of an indefeasible estate in fee simple of said property, and that

they have a lawful right to convey the same in fee simpley +that said property is

free from all encumbrances, and thet we will keep the ssme free of encumbrances,

and that we will forever warrenty and defend the #itle %o the same and the
possession thereof ageinst the claims and demands of all persons whomsoever, and

indemnify them against eny and all losses which they, their agemis, servents or
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essigns may suffer by reason of any defect in, or failure. of the title to the .
seid Grentors to said property, or failure to deliver possession of said
property to said Grentee end meintain him in possession during the term herein-
after stated.

For the seme consideration, the said Grantee is hereby granfed
free rights of ingress and egress in, over and upon the iands_above described, for the
purpose of cutting and removing the seid timber, trees,_saplings and pulpwood there—=
frem and the said Grantee is further granted the right to construct, meintain end
operate on any or &ll of seid lands all such roadways, bridges, landings or other
means of ingress and egress in, over and upon said lands, and is grented such other
rights as may he reasonably necessary for him or his assigne to cut and remove sald
timber, trees, seplings, and pulp wood hereby conveyed, includihg the right %o
eut sueh other trees from seid lands as paybe reasonable for the pufposes stated
in this parsgreph, and it is herehy agreed thet all the rightg conteined in |
this clause shall be and remain effective as to said timber, trees, saplings, and pulp
wood for a period of two years from this dete, and-that 2ll timber, trees,
saplings and pulp wood conveyed hereby and not removed from the sald lands
before the expiration hereunder of the right cf the saié'Grantee to remove the
samo from seid lands shall revertqto the said Grentors, their heirs and assigns
forevers

IT IS5 AGREED betwsen the parties hereto thﬁt the provisions hereof
shall run in favor of not only the said Grentee, but alsc his heirs end assignse

IN WITNESS WHEREQF, we have hereunto set our hands and seals on

-this 10th day of October, 1841,

D. Z. GROVE . (sEAL)
HESEN G. GROVE (SEAL)
STATE OF ALABAWR

BALDWIN COUNTY. ' ‘
I, H, M. HALL, e Notary Public in and for said County,

in seid State, hereby certify that D. Z. Grove and Helen G. Grove, husband end

wife, whose nemes are signed to the foregoing conveyence, and who are known to me,
acknowledgsd before me on this day that, being informed of the contents of the
conveyance, they executed the same voluntarlly cn the day the same bears date.

And I do further certify that on the 10th day of October, 1941, came

before me the within named Helen G. Grove, known to me to be the wife of the within
named D. Z. Grove, and who being exemined separsts and apart from her husband



_bouching her signature to the within conveyance, scknowledged that she signed
the same of her own fréé will-and sccord, and without fear, constraints or threats
on the part of her husband.

Given under my hand and seal on this &&th day of October, 1941,

Hc M' Hall
Notary Public, Baldwin COLnty, Alabama

Filed the 15th day of October, 1941, at 8 A. M. and duly recorded in Deed Book
76 at page 125.



VEARRANTY DEED.

STATE OF ALABAMA
BALDWIN COUNTY.

ENOW ALL MEN BY THESE PRESENTS: Thet for and in consideration
of the sum of NINE HUNDRED FIFTY & NO/100 DOLLARS o us in hend paid by C. B.

ROBERTSON the receipt whereof is hereby acknowledged, D. Z. GROVE and HELEN G.

GROVE, his wife, do GRAN, BARGAIN, SELL AND CONVEY unto the said C. B. ROBERTSON

the fdllcwiﬁg described lands situasted in Baldwin County, Alabems, to-wits

The West 1/2 of the Northwest 1/& of Section Twenty Six
(26) Township Five (5) South Range Four (4) East,
The North half of the Northeast Quarter of the Northwest
Quarter, sand the North 1/2 of the South 1/2 of the Northeast
1/4 of the Northwest 1/4 and the West 1/2 of the Northeast 1/4
of Section Twenty seven (27) Township Five (5) South
Renge Four (4) East, being one hundred ninety ecres, more
or lesss

TO HAVE AND TO HOLD to the said €. B.‘ROBERTSGN,‘his heirs and
- assighs forevers ' And we do covenent with the seid C. B. Robertson, that we
-are selzed in fee of the above‘desdribed_premises; that we have the right to sell
snd cénvey the seme, that the said premises aré free from all incumbrances; and thet
we will and our heirs, executors and edministrators sheall forever warrant and
defend the same to the said C. B. Robertson, heirs and assigns, ageinst the
lawful claims of all persons Whomsoévero
WITNESS OUR HANDS AND SEAL this 20th day of August, 1943.

. - . ' D. Z. GROVE, L S.
WITNESS: ‘ HELEN Ge GROVE L. S

STATE OF ALABAMA
BALEWIN COUNTY.
I, Ben Griffiths, a Notery Public, in and for said State and
County, do hersby certify that D. Z. Grove and Helen G. Grove, his wife, whose
nemes are signed to the foregoing conveyance, and who are known to me, acknowledged
"before me on this day that being informed of the contents of the sald conveyanece,
they executed the seme voluntarily on the day the same bears date,
. Given under my hand and official sesl this 20th day of Lugust,
1943,
Ben Griffiths
Hotary Public, Baldwin County, Alabama

(SEAL)

STATE OF ALABANMA
BALDWIN COUNTY. : 3 ‘
o - I, Ben Griffiths, a Notary Public in and for said State and County,
do hereby certify thet on the 20th day of August, 1943, céme befors me the within
nemed Helen G. Grove, known to me to be the wife of the within named D. Z. Grove,
who, being examined separate and apert from her husbend in reference to her signature



to the within conveyance acknowledged that she signed the same of her own free
will and accord, and without fear, constraint or threats on the part of %Lhe

husbande. .
IN WITNESS WHEREOF, I hereunto set my hend and official seal

this 20th day of August 194° .

‘Ben Griffiths
Notary Public, Baldwin County, Alabams
(SEAL) - |

State of Alebama
Baldwin gounty.

Filed September 23th, 1943, at 1:20 P, M. and recorded in

' Deed Book 80 at page 485, _
G+ %o Robertson,
dudge of Probateo

—
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C. B. ROBERTSON

PLATNTIFF ~ ™1 THS CIECUIT COURT OF
BALDWTN COUNTY, ALAR&MA
Vs _
AT LAW
D. Z. CROVE
o, 846

R L L L WL M e

DEFETDENT

And now comes the Defendent end moves the Court to transfer
this cause from the lsw side of the docket to the Egquity side thersof,
.and represents that there is an equitaﬁle guestion, the decision of which
should dispose of the cause and which can not be disposed of in the lew
side of the Court, snd that he has an eguitable defease to the Plainbiff's
compleint as follows;

The Fleintiff end the Defendant had iutuvelly agréed upon & sale
and the purchase of the tract of land described in the Flainbiff's Complaint:

West half of the Morthwest Quarter of Section 26, Township

& South Henge 4 East; North helf of the Northeast Quarter of

Tthe Northwest Quarter, and dorth half of tThe Southwest Quarter

of the Northeest Quarter, and Weet half of the Northeast

Quarter of Section 27, Township 5 South Kenge 4 East,

containing 180 acres, more or less, and situated in Baldwin
! County, Alabama '

that i1 was expressly understood and mutually sgreed thet the Defendent
did not om the timber located upon the said land, and tﬁat it had been sold
previous to that time; and that the Defendent would convey the said lends
to the Plaintiff subject fo seid outstending timber contract, but due to the
mutual mistake of the Plaintiff snd the Defendant, the déed did not except
the timber from the eonveyance;‘that“through the mistake of the part;rdrﬁfting
the deed it dicd not express the mutual understanding between the Plaintiff and
the Defendant,

WEEREFORE, the Defendant respectfully requests that this cause

be tfansferred to the equity side of the docket that he might obtain

the benefits of his equiteble defense to this cause of sction.

fendent . '

BEERE & BAIL |
L syl

— ‘ Attorneys. for the Defendant. =

A— T
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STATE OF ALABAMA
RALDWIN COUNTY.

Before me, the undersigned authority in end for said -County,'
in said State, personally sppeared D. Z. CROVE who is known to me and who,
having been by me first duly sworn, deposss and seys that he is the Defendent
in the ebove stvled cause; that the facts steted in the foregoing motion to
trensfer this csuse to the eguity side of the docket asre true and correct.

WA

Sworn to and subscribed before me on this- /6 day of Februvary,

1544.

County, Alabams,

Notary Public,
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C. B ROBERTSON i - .
: §  IN THE CIRCUIT COURT OF
COMPLATHANT |
}  BALDWIN COUNTY, ALABAMA,
Vs i
i IN EQUITY
D. Z. GROVE 4 :
1 N0. 1257
RESPONDENT g
i -

This cause coming on to be heard is‘submittqd for a ruling on the
Respondent®s demurrers Lo the Ccmplainaﬁt's original bill of cﬁmplaint.

The Court after considering and understanding thé me:&l:_er is of the
opinion that the demurrers are not well taken and should be over ruled.

IT:IS THEREFORE: ORDERED, ADJUDGED AND DECREED, by the Court, that
the demurrers heretofore filed by the Respondent to the Complainant's
original bill of complainkt beihg the same are heréby over ruled.

IT IS FURTHER ORDERED and the Respondent is given 20 days in which

to file additional pleadings.

Dated this the 15th day of July, 1947 ‘ _
LUl

Judge
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COMPLAINANT
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D. Zs GROVE

RESP ONDENT

DECREE OVER RULING
DEMURRERS »

e

Sy

“9e ) o= 14 B

e



FINAL DECRER

D. Z. GROVE; o §
Complainant; IN TEE CIRCULT COURT OF
V. : BALDWIN COUNTY, ALABAMA,
C. B. ROBERTSON; . IN EQUITY. NO. 1257.
Respondent.

This matter coming on to be heard is submitted fof'final
decree upon the Bill of Complaint; inswer of the Respondent; and
complaint for breach of warranty anq_ugqn the testimony of D. Z.

Grove, G. C. Coggin, D,:S, Wilcéx and C. B. Robertson, which
testimony was baken orally before the‘court and the court having
considered the same, the court is of the opinion that Complainant

is not entitled to the relief prayed for by him in the Bill of
épmplaint filed by him in said cause; the Court is of the further
opinion that there was a breach of the warranty in the deed from

D. Z. Grove and wife as set out in the Bill of Complalnt and the
other pleadings in said cause and that Respondent, C. B. Robertson _
1s entitled to damages from D. Z. Grove for‘the breach of the warranty.
The Court is of the further opinion that $300.60 is adecuate damages
for the said breach of warranty. It is,rTherefore;

_ ORDERED, ADJUDGED AND DECREED by the Court that the Bill of
‘Gompla££t filed by.D._Z.‘Grove against C. B. Robertson be; and the
same is hereby dismissed. | _ _

| IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
thét the said C. B._Robertson'shgl; recover of the said D. Z. Grove
the sum ef”$3005007as damages for a_breach of warranty contained in
the deed from D. Z. Grove and wife to C. B. Robertson dated August
20; i9h3; and recorded in thé office of the Judge of Probate of
Baldwin County, Alabama, in Dee& Book. 80 page 485;_for'the timber
which was conveyed by said_deed but wﬁich was cut and rembved by

G. C.%Coggin under a timber dead from the sald D. Z. Grove dated
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—2-
October 10, 1941; and recorded in the office of the Judge of Probate
Qf”Baldwin‘Gounty, Alabama, in Deed Book 76 page 125; for which let
execution issue. _
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the said D. Z, Grqvg‘be and he hereby is taxed with the costs
of this proceeding, for which execution may issue.

Dated this 19th day of June, 1950.

T

o e WMARd Aoy, sy
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FILED

JUN L2 1950

AUCE 1 DUCK, Register




D. Z. GROVE ]
IN THF CIRCUIT COURT OF

COMPEATRANT ]
BEEDWIN COUNTY, ATLARAVA,
7S b
‘ : IN EJUITY
C. B. ROBERTSON 3
NC. 1257
RESPCNLENT ]

NOTICE OF APPREAL

Now comes the Complainang, D. Z. Grove, and gives notice of appeal
from the Judgment and Decree of the Circuit Court of Baldwin Coundy,
AJlabama, in Egqulty, rendered on the {f day of June, 1950, in the

above styled cause, to the Supreme Court of the State of Alabama.

44@

~Solicitor for the Complainant



De 7. GROVE
COMPTATHANT
Ve
C. B. ROBERTSCH

T RESPONDIT
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D. Z: GROVE, IN THE CIRCUIT COURT CF

Complainant BALDWIN COUNTY, ALABAMA.

)

)

Vs, ) . IN EQUITY.

C. B. ROBERTSON, ) No. 1257.
}

Respondent.

STATEMENT AS TO PLEADING

The Complainant, D. Z. Grove, in this suit§
moved the Court te transfef an action brought by C. B. Robertson,
as Plaintiff, vs. him in ejectment for the lands involved in this
suit to the equity side of the docket, said cause of action ﬁas
transferred from the Law side of the docket to the Equity side of
same and Complainant D. Z. Grove, on Februafy 6, 1945 filed his
Bill of Complaint in this céﬁse against C. B. Robertson,.as
Respondent, and sets up in said Bill of Complaint, among other
things, that he is the owner and in possession of the lands involve
in this suit. That he sold said land to the Respondent, C. B.
Robertson, but prior theretc he had sold and conveyed all the pine
timber suitable for saw logs, poles, pilirng and pulp wood, situated
~ upon said land to G. C. Coggins, and that a copy of said conveyance
to G. C. Coggins was duly recorded in the Probate office of Baldwin
Couﬁty, Alabama, on October 15, 1941, énd that a copy of said
conve&ance is attached to said Bill of Complaint and that Hesponden
had full knowledge, both actual and constructive, that said Rimber
Lease was outstanding and in full effect at the time Respondént
purchased said property. That on to—ﬁit: August 20, 1943, he sold
éaid property, described in the Bill of Complaint, to the Responden
and it was expressly understood and mutually agreed between the
Complainant and the Respondent that Complainant, at the time of
the conveyance, did not own the timber located upon the said lands
and that the Complainant only and did convey the said land to

Respondent subject to the oukstanding Timber Contract, but due

d

to the mutual mistake of Complainant and Respondent, the Deed did rot

~except the Timber which had theretofore been conveyed and'through
the mistake of the party drafting the deed it did not express the
mutual understanding between Complainant and the Respondent.

The Respondent, Robertson, has filed several

grounds of Demurrer to this Bill of Complaint. The first,second,th

ird,




\
fourth and fifth grounds of the demurrer are to the effect that
e&en though the parties knew that the Timber had been conveyed
ve Coggins, was no reason as to why the defendant could not contract
to convey the land, with the timber, to the Respondent Robertson,
The sixth, seventh, an@ eighth grounds of Demurrer are to the
effect that from aught appearing the draftsman was &henagent of
Gomplainént or that he was not made acquainted with the terms of
the contract agreed upon or that he did not have full knowledge
of the terms of the contract entered into between the Complainant
and Respondent, The Respondént, Robertson, has added or filed
additional grounds of demurrer to said complaintkﬁo the effect that
the Complainant, Grove, was negligent in executing said conveyance
by neglecting to read or meke inquiry of its contents at or prier
to its execution. That from aught appearing, the‘parties‘were
dealing with each other at arms length and no reason is shown as to
why the Defendant did not read or ascertzin the contents of the
cqntraet or conveyance before he executed the same.

STATEMENT AS TO_THE LAW.

"An unexplained signing of a contract without excuse
for neglecting te read or to make inquiry and without any fraud,
deceipt or misrepresentation being practised on the maker or
grantor by which he was induced to execute the paper, is not
grounds for relief or defense to an action on this paper."

Greil vs. Tillis, |
170 Ala. 394i.
54 So. 524.

Cannon vs. Lindsey,
85 Ala, 398, 3rd So. 676,

Dawsen vs. Burrus,
73 Ala, 111,

Pacific Company vs. Anglin,
82 Ala. 402, 1 So., 852.

"Mistake of a conveyancer acting by the direction of
one party is not reformable,®

Doughefty vs. Dougherty,
204 Mo, 228, 102 S.W. 1099,

"It is elementary that a party can make any contract

he sees fit which is not contrary to public policy or the law

of the land, binding himself tc convey prbperty that he does

not presently have title to, and as stated, in one of the grounds



of demarrer, that from aught appearing, the defendant had a
valid contract with Coggins or his successors in title to pur-
chase said timber theretofore sold by him,

"A mistake in a2 deed must be pleaded with particu=
larity, and before relief will be granted it must be shown by
clear, exact and Satisfactory‘proof-that the mistake exists
and that the right deviated from the intention and understanding
of both parties at the time of the execution of the conveyance,
sought to be corrected.”

‘Brumfield vs. Hall,
215 Ala, 517, 110 S0.898,

ARGUMENT .

It is alleged in the Bill of Complaint that a mistake
was made by the schrivenor, This is certainly an allegation not
in conformity with the requirements of the law that such allegatig
should be made with great particularity. From aught appearing,
the schrivenor was not made acquainted with the agreement between
the parties and was capable of carryiﬁg out their instruection
in the premises, The Bill of Complaint should specifically with
particularity and With‘érecision set out the mistake and how
it occurred and the particular facts or circumstances counstituting
the mistake[ A mere allegation that a mistake was made without
allegations of facts tending to show it, is insufficient and we
submit that the demurrer to this phase of the Bill of Complaint
should be sustained.

Then again, the Bill of Complaint ;s as silent as the
tombs as to whether the defendant read the centract or comveyance

before executing the same and if he did not so read the same,

there is no excuse offered in said Bill of Complaint for not having

done so, There is no allegation of any.fraud and deceit or mis-
representation being practised upon him by which he was induced
to execute the paper without reading the same, -From aught appeari
thé parties were dealing at arms length and, as stated, no dis-
ability and ne fraud, misrepresentation or deceptioﬁ was practised
on the defendant by the plaintiff Or-anyone‘else, and having faile
to read said contract or conveyance or make a reasonable showing

as to why he did not, then his application to a Court of Equity

s

ng

d



for relief will be denied.

We hereby certify that we have this day handed a copy

Respectfully submitted,

HYBART & CHASON,

/'? EllA

*'1Jeysjfof Pilaintiff,

of the within brief to H. M. Hall, as the Solicitor for the

Complainant in this cause,

Dated this L4th day of February, 1947.

HYBART & CHASON

¥

Bg%m
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iexecuted the Warranty Deed to the Respondent for the said land and

jResandent‘was not againsp”public policy or the law of the land.

iland and the timber by the Complainant to Respondent was a bona fide

ltimber, the Complainant had a binding contract with the owners of

¢. B. ROBERTSON,

D. Z. GROVE, ) ,
IN THE CIRCUIT COURT OF
Complainant )
) BALDWIN COUNTY, ALABAMA
vs. } | IN EQUITY
) No. 1257
}

Respondent

to that phase of the Bill of Gemplainﬁ filed in said ecause as set
out in paragraph A4 of sald Complaint in which the Compleinant
alleges that the Respondent had full knowledge, both actual and
constructive, that said lease was outstanding and in full force and
effect at the time he agreed to purchase the property herein des-
eribed from the Compleainant, and as grounds therefor says:-

1. That it i1s of no conseguence whether the Respondent
had such knowledge of such lease. “
2. That if the Complainant . saw fit; he could enter into a
binding contract to convey said lands together with the timber
thafaon.

¥

3. That from aught appearing, at the time the Complainant

the timber to cénvey the same to him.

L. That the conveyance execubted by the Complainant to the
5. That from aught appearing the sald conveyance of the

transaction,
the Serivenor who prepared the conveyance mede a mistake, the
Defendant demurs and assigns the following grounds therefor:-

6. That from aught appearing said Scrivenor was the Agent

As to that phase of the Bill of Complaint which states that

-]

o
.3
1

Comes the Respondent in the above styled cause and demurs ?



of Complainant.

7. That from aught appearing the Complainant and Defendant
did not acguaint said Scrivenor with the terms of the Contrsct that
they had agreed upon.

8. That from aught appearing the Serivenor did not have
full knowledge as L0 the contract entered lnto between the

Complainant and Raspondent.

0;1 itors fer_ﬂespondent
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DEMURKEER

D¢ Z. GROVE,

:

i VS,

Complainant

C. B, ROBERTSON,

L3

Respondent

IN THE CIRCUIT COURT OF

‘BALDWIN COUNTY, ALABAMA

"IN EQUITY.

. Filea

¥

g,

Mareh RS, 1945.




Div.No.______ CERTIFICATE OF APPEAL (Civil Cases)

NO.—:LZL - Baldwin . County, Circuit Coust.
. Z.. GROVE
Plaintiff
Vs,

C. B. ROBERTSON

Defendant
I, Alice J. Dmek , Clerk of Cirewit Court,
of Baldwi_n - _County, Alabaina, hereby certify that in the catse of

D. %. GROVE Plaintiff___, .

vs.

C. B. ROBERTSON Defendant_",
which was tried and determined in this Court, on the—.lZER day of June 1950
in whick there was 2 judgment for Dollars, in favor of the BRI
(or judgment for Defendant), the Plaintiff : on the —19th  day of July

19_50_ tecok an appeal to the—mmm——Court of Alabama to be holden of and for said State,

1 further certify that —Da Z, Grove, Searcy Smith, and Ruth Hand filed

security for cost of appeal, to the%Court, onthe L2th day of July

,19.50 ., and that— De Z. Grove, Searcy Smith, and Buth Hand

are sureties on the appeal bond.

I further certify that notice of the said appeal was, on the__lﬁ__day of . July

19.50 __, served on Chason & Stone as attorney of record for said

appellee, and that the amount sued for was 5

(or certain lands)  (iRarEdialipEiidoneX

Witness my hand and seal of this Court, this the 2] day of July _ 19_.50 .

Clerk of the Circuit Court of )

Baldwin County, Alabama




I THE CIRCUIT COURT CF
COMPLATIANT

BALDNIN COUNTY, ALABANA,

V3

e

[ BOUITY
Ce B. RCETHSOW

e

HC. 1257
RES SCHLEHT

§ L4

SUFPERSEDEAS EBOND

Wes D. Z. Grove, as principal, and the undersigned as sureties,
are held and firmly bound unto G. B. Robinson, in the sum of SEVEN HINE
DRED FIFTY (5750.00) DOLLARS, for the payment of which well a“d,t““lv
to be made, we #nd gach of us, do.jointly and severally bind ourselves,
our heirs, executors and admimistrators firmly by these presents.

Sealed with our seals and dated this the {2 day of July, 1950.

The condition of the above obligation is sush that whereas, at the

-

June 19, 1950, term of the Cirenit “Yourt of Baldwin County, Alabama,
n Fouity, judgment was rendered against the above bound D.Z. Grove
fof a cause therein pending styled D. Z. Grove, Complainani V3 é. B.
‘P001ﬂson, Hespondent, for ($300.00 TMREE HUNDRED DCLLARS and costs of
suit, from which judgment D, Z. Growve has annlied for énd,obtained an
appeal to the Supreme Court of the State of Alabdma; and

WHEREAS, 1t dis desired to stzy or susosnd the execution &f such
Jodgment until the final defermination of said appeal.

Now, if the said D, Z. Grove shall prosecute said apreal to execulion,

or if he fails therein, shall satisfy such judement as thsz Supreme Court

of Alabams may render in the premises, then this cohlization te be null

vl

and void ctherwise to be and remain in full force and affect.

.Taken =2nd approved this the / 2 day'of July, 1950
¥

/QA ze>r,ii (£14/ Lo

ef-'lS ter




D, 7. GROVE
COMPLATNANT
ke
C. P ROTERUSCE

RES PONDFMNT i

J
|
: 1
: \
|

SUPERSENIAS BOND




T. Z. GROVE
o THk CIRCUIT COURT CF

BALDWIV COUNTY, ALABATA

d
COMPLATHANT i
¢
T EQUITY
i

C. F. ROBERTSCON

_ 0. 1257
RESPONDENT A
i "; f
STATE OF ATARALA “
;’i §
BATDWIN COUNTY . e

Te: Co Be uc'*‘ertscnand Vessrs. Chason & Stone, Solicitors for
R ,ﬁ”‘f
e
C. B. Robeértson: o

" WHEREAS, D. Z. Grove; has }en an appeal frowm the Judgment and

Tecree rendered by the Circultl G‘o@rt of Baldwin County, Alabama, in

Equity, in the cause of Do Zo rG"ove Complainat VS C. B. Robertsom
Respondent.

Now, you are therefore cited to appear at the next term, 1950,
of the Supreme Coﬁrt of Alsbama to defend on said appeal if you shall
think proner so to do.

Witness my hand and seal of office on this the _Z_z_day of July,
1550/

é\jm\f L J\QA/M/{}Q

%\/‘Lér
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- Da Z. GROVE

e

- © COMPLA THANT
¥ .

Vs
C. B. ROBERTSOY

RESEONDENT

tes g V2

Pt B 7 "




D. Z. GROVE, ) -
- IN THE CIRCUIT COURT OF
Complainant, ) , _
BALDWIN COUNTY, ALABAMA,
Vs, ) |
)
}

: ' IN EQUITY.
C. B. ROBERTSON, ‘

Respondent.

Comes the Respondent in the above styled cause
and for answer to the Bill of Complaint in sald cause says: '

The Hespondent admits the allegations of the
first‘paragraph of the Bill of Complaint.

The Respondent admits the allegations of the second
paragraph of the Bill of Complaint except that he says that the
description contained in said paragraph and the lands inwvolved
in this suit amount to 190 acres instead of 100 acres,

THREE:

- In answer to pafagraphs three and four of the Bill
of Complaint, Respondent says that on to-wit: August 20, 1943, the
Complainant sold and conveyed to him the lands described in
paragraph twe of the Bill of Complaint and represented to him
that he, the said Complainant was the owner in fee simple of said
land and the timber thereon, that he relied upon the representation
of the Complainant, that he was the owner of said land and timber
and parted with a valuable consideraﬁion for the same and made
ne further inquiry or examination as to Complainant?!s title in
and to the real property conveyed therein and Respo@@ent further
says that the Complainant should now be estopped from setiing
up any outstanding conveyance or lease made by him to G. C.
Coggins or anyone else;

FOUR:

The Reépondent admits the allegations of the fifth
paragraph of the Bill of Complaint and says that the Deed that was
executed to him conveyed the timber rights as well as the land,

FIVE:

The Respondent denies the allegations of the sixth




paragraph of the Bill of Complaint and demands strict proof thereofy

HYBART & CHASON

BY:"

\——




' - ! L_l i
| ‘ R : i ANSWER
’ : . [ A TR
| g

% D..Z. GROVE,

ay . Complainant,

. - ¢ ’ '\7"1

' - 2. Q- !

i s VS
r

| - o ~ ¢ViB. ROBERTSON,

Respondent .

IN THE GIRCUIT, GOURT OF
BALDWIN COUNTY, ALABAMA,
IN EQUITY.

-
Pa
b

Filed August b, 1947

-

+




D. Z. GROVE, S IN THE CIRCUIT COURT OF

GComplainant, i BALDWIN COUNTY, ALABAMA
vs. . = ; AT LAW.
C. B. ROBERTSON, { #3156,

Respondent. ~ |

Now comes the Respondent in the aforesaid
cause and files the foregoing additional grounds of demurrer to
the Bill of Complaint in this case,

A,
That said Bill of Complaint fails to show that
the Complainant did not read the contract or convéyance before he
execubted the same,
| B.
That said Bill of Complaint shows that the
Complainant was negligent in executing the contract or conveyance
without reading same,
| c.
From aught appearing the Complainant was conscignce
of the éontents of the contract or conveyance at the time that he
executed the same.

D.
That from aughf appearing the parties of
the contract or conveyance was dealing with each other at arms
length and no reason is shown as to why the Compiainant did not read
or ascertain the contents of the contract or conveyance before he
ijexecuted the same,

.. ... . . . E.

The point appears construing the Bill of
Complaint against the'Respondent that the Complainant was negligent ﬂn
failing to read the contract or conveyance or to make inguiry as to
its cSntents before he executed the same.

HYBART & CHASON

espondent,




| RECORDED ‘

ADDITIONAL GROUNDS OF DEMURRER.

D. Z. GROVE,

) -Cohpléinant,
vs. |

C. B. ROBERTSON,

Respondent.

ON THE CIRCUIT EOURT OF
BALDWIN COUNTY, ALABAMA
AT LAW.

Filed Fefruary s , 1947.




C. B. ROCBERTSON,

)
Plaintiff, % IN THE CIRCUIT COURT CF
vS. % BALDWIN COUNTY, ALABAMA,
D. Z. GROVE, ; LAYW SIDE.
Defendant. %

Now comes the Plaintiff in the aforesaid cause and
files this his Demurrer to the Motion to Transfer the cause from
the Law Side of the Court to the Equity Side of the Gourt, and
for grounds says:-

FIRST:

That it does not aﬁpear from the Motion that the

scrivener was the agent of the Plaintiff.
SECOND:

From ought appearing the party drafting the alleged

instrument was in the employ and the agent of the defendant.
THIRD:

It does not appear that the Defendant was the owner
of the lané at the time he conveyed the same to the Plaintiff.
That the Motion should have a copy of the deed
attached as an exhibit which was executsd by the defendant.

FIFTH:

That the Motidn should have attached as an exhibit

a copy of the deed that was intended to be executed.
- SEXTH:

That the Motion should have attached thereto as
an exhibit a copy of the alleged timber deed wherein the defendant
conveyed the timber tc somecne else than the Plaintiff. |

SEVENTH:

That it does not appear that the parties zgreed to

the terms of the alléged conveyance f:cm the Defendznt to the

Plaintiff prior to itas execution,




-l

EICGHTH:
Tnat it does not appear that the agreement sought

o be established was made before the writing or deed was signed.

That it does not appear when said timber was sold

and its dimensions.

fbsfauX o .

Attokneys for Rrdintiff.




D. Z. GROVE § ‘
TN THE CIRCUIT COURT OF
COMPLATHANT

BATDITIN COUNTY, ALABAMA,

73 {
I EQUTTY

C. B. ROBERTSON §
L ¥0. 1257

RESPONDENT {

NQTICE OF APPEAL

To: C, B. Robertsmand/or Messrs. Chason & Stone, Solicitor for
C. B. Robinson.

Notice is hereby given that the Compiainant, D, Z. Grove, having
given notice of his taking an appeal to the Supreme Couri of the State
of Alabama, from the Judgment and Decree of the Circuit Court of Baldwin

County, Alabama, in equity, rendered on the /9 day of June, 1950,

Dated this the /G _dey of duly, 1950, : > :

Solicitor for the Complainant



. Z. GROVE
© COMPLATMANE. -
w0 r
C. 13_; RdBERTéON- -

RESPONDENT: //

WOTIOK OF APPEAT.

%,aer Qms / --7-:'%/'7/ |




STaTs OF ALABLLA

§
/ T TEE CIRCUIT COURT  ILaW SIDZ

TO ANY SHERTIFEF OF TIE STATE OF ALaBalla:

You zre hereby commended to summon D. Z. GROVE to

appear within thirty days from the service of this Urit in the

ol
‘_I .

Cirecuit Court to be held for saild County at thke place of holding
same, then and there to answer the Complaint of C. B. RUBERTSAN.

WITHESS my hand this 6th. day of January 194k,

G et

Clerk
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THE STATE OF ALABAMA...JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

. Div., No..._ 43l

De_ Za Grove : , Appellant,
vs.
. Ce B. Robertson ' | Appellee,
From.._ Baldwin ' ' Circuit Court.
' in Equity -

The State of Alabama,
City and Co'ziﬂty of Montgomery, |
I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered from one to 5 inclusive, contain ¢ full, true and correct copy

of the opinion of said Supreme Court in the above stated couse, as the same appears and remains of
record and on file in this office.
Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the_ 2204 day of

Werch ,19.51

~—~*Clerk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

October Term, 19.50=51.

1 Div., No.._ 431

Do 7 Grove

Appellant,

: Vs, ,

o (i Bs. Robertson. ...
Appellee.

From. Baldwin Clrcuit Court.

in Eqguity

COPY OF OPINION .

BROWHN PRINTING CO.y MONTGOMERY 1880



Merch 22, 1951

THEE STATE OF ALABAMA = = = = = = = - JUDICIAL DEPARTMENT
TEE SUPREME COURT OF ALABAMA

OCTOBER TERM 1950-51.

1 Div. 431

D. 4. Grove
Ve
C. B, Robertson,
Baldwin Circuit Court,
In Equity.

Come the parties by attorneys, and the record and
matters therein assigned for errors, being argued ahd submitted
and duly examined and understocd by the Court, it is considered
that in the recor& and proceedingé of the Circuit Court, In
Equity, there is no error in that part of the decree of the
Circuit Court, In Equity, in which it denjed relief %o the
complainent and taxed the costs of the equity proceeding against
the compleainant, D, <. Grove, and to this extent it is CONSIDERED,
ORDERED, ADJUDGED, AND DECREED that that part of the decree of

‘the Circuit Court, In Equity, be and the same is hereby affirmed,



IT IS FURTHER CONSIDERED, ORDERED, éDJUDGED, AND DECREED
that the decree of the Circuit Court, In Bguity, in the respect
that it dismissed the complainant's bill of complaint and
proceeded to settle the purely legal questions in the case
and rendered a personal decree against D. Y. Grove for damages
for breach of warranty, be reversed and annulled, and the cause
is remanded %o seid Circuit Court, In Equity, with directions
to enter en appropriate order and decree retransferring the
case to the law docket for further proceedings as authorized
by the statute.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
eppeal of this Court and of the Circuit Court, In Equity,

costs of

be taxed againét the appellant, D. %, Grove, and Searcy Smith

and Ruth Hend, sureties on the supersedeas bond, for which costs

let execution issue accordingly.



THE STATE OF ALABAMA.--JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

1st Div., No.__ 431
D, Z. Grove ' N Appellant__,
v.
r Ce_Be Robertson , Appellee ...,
From, Baldwin Circuit : ' Court.
In Equity
- The State of Alabama, 1 ' .

City and County of Montgomery. |

1, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages numbered from one to two inclusive,.contain a full, true, and correct
copy of the. Decree of Affirmance in part and Reversal and Remandment
in part, made end entered March 22, 1951, by = = == = = = =

said Supreme Court in the above stated couse, as the same appears and remains of record and on file

in this office.

Witness, J. Render Thowrr;,a,s, Clerk of the Supreme

Court of Alabama, this the_. 2203 __ day of

March 1953,

' ) d%wwp i{ > / (yﬁ-ﬁ A

Clerkmof the Sui;reme Court of Alabama.
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- THE SUPREME COURT OF ALABAMA

~1st _ Dpiv, No.. 431

D, 4. Grove

Appellant,

w7

C, B. Robertson

&

Appellee.

From .. Beldwin Circuit Court.
In Eouity .

Certified Copy of

___Decree of Affirmance in part,
TTTReversal and Remandment im .
—__wnart . Mareh 22, 1951,

v
Erown Fuiemiee Co., MonTeoxusy, dus, 1944




