B. B. LARRIMORE, }

Doing business as Farmer's IX THE CIRCUIT COURT CF
Hardware & Supply Company i . .
of Robertsdale, Alabana, BALDWIN COUNTY, ALABAMA
! L _
Appellant, ' IN EQUITY,
ﬁ .
VS

STATE OF ALADANA,

Anpelﬂee
70 THE HONORABLE THLFAIR J. MASHSURY, JR., JUDGE OF THE 28TH
JUDICIAL CIRCUIT OF ALABAMNA:

Now comes the Appellant, B. B. Larrimore, doing business
as Parmer's Hardware & Supply‘Compény of"Rob?rtsdale, Alsgbama, in
the'above“stylea cause, and files this, his Bill of Complaint, and
respectfully represents and shows unto your Eonor and unto this
ﬂpaorable Court as follows: | o

FLIRS

£

That his name is B, B. Larrimore and that he is over the
age of twenty-one years, of sound mind and a resident citizen of
‘Robertsdale, Baldwin County, Alsbame. =
SECOND:

That he is engaged in the business of buying and selling
at reta i* hardware and other general suppliesgs and merchandise in
Robertsdale, Alzbama, under the name and style of Farmer's Hardware
& Supply Company and that he was engaged in such business during
the period of time from May 1, 1947, %to July 31, 1948, as the sole
ovmer thereof, and consequently was subject tc the provisions of
Title 51, Sections 751 et seg., Code of Alabama of 1940, imposing

sale tax eaual to two percent (2%4) of the gross procesds of all

.retall establishments during said periods - o

THIRD:
That on, to-wit; July 21,-19&9, the State Department Qf 
Revenue, écting by and through Phillip J. Hamm, as its Cormnissionex;
and under the authority conferred upon said Department by the pro-

visions of Title 51, Sections 11l et seg., Code of Alabams of 1940,




entered an order making finel an assessment previously made DY
s2id Department against the undersigned on September 27, 1948, for
the period beginning ilay 1, 1947 and ending July 31, 1948, in the

following amounts:

Total Amount of Tax Due for Perisd

Beginning 5/1/47. and Ending 7/31/L8.........w3750 00
Less:
Amount of Tax Palid with original

\"V'Je.t?"“?ls du ng De‘hloa..‘.......'....;...". 868 O o & .
Balance of Tax due for. per¢od..........§2881.9g $2881L.95

-
e

Inuernst at rate of & of 1% vper
month or part compubed tc August

20, 190hG. . e enieereancanncsnennsananes 269,40

Penalty of o for pericd from

5/1/&7 to 12 31/ L7 eeeeeenanenacannane 355.30

Penaliy of 25% for pericd from

1/1/18 to 7/31/48...................... 365.18

Total amount interest and penalitieS.........$ 985,02 g8g,0

Total amount due for pericds stated abovewe.;............%38?1.8?
That the zmount finally assessed against the undérsigned,
Three Thousend Eight Hundred Seventy-one and 87/100 Dollars
(8 ,871.87) is the amount that the State of Alabama now claimé”is
dﬁe frem the undersigned as taxes for the period begimming May 1,
1947, and ending July 31, 1948,
Your Appellant respectfully'éontends that the final assess
ment as computed by the said State Depariment of Revenue iIs grossly
excessive and not based upcon the acitual gross sales or proceeds for
the above noted business, but is based upon a figure highly in

excess of the actual gross sales and proceeds of the business dur-

ing said period. That based upon the rate of taxes (2%) as pre-

scribed by law, the said State Department of Revenue, has ascertalin-"~

ed and concluded that the gross sales and the preceeds of your
Appellant during the pericd covered by sz2id final assessment were
One Hundred Eighty-seven Thousand, Five Hundred and no/100 Dollars

187,500.00).




Law, the sum of Two Hundred Thirty-four and 71/100 Dollars ($23k, 71

‘that the State of Alabama be made a party to this cause by the

-ususl writ or process of this Court requiring the said State,

THFTH:

l;g_J

That the gross sales and proceeds of the above menitioned
vusiness during the period from May 1, 1947, to July 31, 1948,
were Fifty-five Thousand, One Hundred Thirty-eight end 15/100
Dollars {%$55,138.15). That this figuré represents the entire re-

celipts of the said business during seid term including all sales

incorporated cities and towns within the State of Alabama, and any
and all other szles expressly exempt from the operation of said
tax. That upon the basis of the above figure, your Appellant would
be lisble to the State of Alabame for sales tax in the amount of
One Thousand, One Hundred Two and 76/100 Dollars ($1,102.76) and
no more, exclusive of exempt sales, That'as shown-above yoﬁr
Appellant has heretofore raid to the State of Alabama the sum of
Eight Hundred Sixty-eight and 05/100 Dollars ($868.05), leaving a

balance due to the State of Alsbama, under the Alabama Sales Tax

pius interést.éﬁduﬁgﬁéitj. That during the said pefiod of time
your Appellant continually made the monthly reports required of him
by law; and al no time has he failed to report to the said Depart-
ment of Hevenue as reguired by the terms of said Sales Tax Law.
That by the terms of the final assessment réndered agaiﬁsﬁ him ag
shown by Paragraph "Third" herecf, there was zssessed against your
Appellant a penalty‘équalkto twenty-five percent {(25%) of the
amount claimed by the said Department to be due the‘Sfate of
Alabama, woich penalty, by the terms of Title 51, Section 765, Code
of Alabama of 1940, can only be levied if the btaxpayer fails or re-
fuses to make the returns reguired by him of the law after proper
notice has been given te him to file said return. or returns.

WHEREFORE, the premlses considered, your Appellant prays

through i1ts duly authorized officer or agent to appear and plead,

~made-at wholesale; and a1l sales made to public institutions and |

e




Alabama, and that your Honor will enter an order fixzing the amount

answer and demur within the time ang under the rules prescribed by

this Court and the statutes in such cases made and provided. That

your Honor will enter an order setting aside the final assessment
heretofore made against the undéersigned B. B, Larrimore, doing
business as Farmer's Hardware & Supply Company of Robertsdale,

of tax due by the undersigned to the State of Alabama, under the
terms and provisions of the Alabama Sales Tax Law based upon the
actual gross sales ang proceeds of the said business. And your
Appellaﬁt prays for such other, further and different relief as in

the premises mey be meset and prover. .

e
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L~ B. B Larrimove, doing busincss
as Farmer's Hardware &% Supply
Company of Robertsdale, Alabama,

Hybart, Chason & Stone
Solicitors for Appelisnt.

STATE OF ALABAMA

BALDWIN COUNTY
I H_;\\jﬁ,, a Notary Pub-
N

i i
3

‘Before me, | m i{,\wa & . et

|

lic, in and for said County in gaid State perscﬁélly apreared B, B,

Larrimore, doing business as Farmerts Hardware & Supply Companj of
Eobertsdale, Alabama, who after béing by me first duly and legally
sworn says:

That the allegations contained in the foregoing Bill of

- . /‘:_}
Complaint are true and correct. s P
ey, . e .
| & { o {"‘ i a—
/s:/"{/ff; i :"'f J{;”/ D s P>

%7 B.-B. Larrimore,-boing“business
as Farmer's Hardware & Supply
Company of Robertsdale, Alabama.

Sworn to and subscribed hefore

§ o ik
me, this |7 — day of September, 1919,

N TN e soameomy et
AN (08~
R | \‘:ﬁ“éﬁ““\\\:

i Llf{'}“’s éi; ?F‘"’éx—\._g__ i { £ ; A
Notany ?ublic% Baldwin Coﬁnt?,

Zlabama.,
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SUMMONS AND COMPLAINT ' stoore Printing Co.

:; THE STATE @Eﬂ ALABAF@’EA; } ' CIRCUIT COURT, BALDWIN COUNTY .
w0 BALDWIN COUNTY E X 2335 .
L o No

____________________ TERM, 1953
O ANY SHERIFF OF THE STATE OF ALABAMA:

ts

tadl

“Vod Aré Hereby Commanded to Summon—25e State of Alabame acting by and through

“duly authorized officers snd asemts

4o appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in .~ ~0 "~

The State of

.. the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, zgainst

Labam - . gppelles
Aiabame " , Brrendamt ..o

by Be Ba Lerrimare, d/n/s Parmers Hordware & Supslz-Company-of Robertsdale,
S . - - = TE T T

Alabame , ﬁgeiﬁ%}:— :
Witness my hand this 1Gth day of _September 19_1}9__. _
ZD}M v, M‘—/A , Clerl.{- :
//

R
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THE STATE OF ALABAMA

BALDWIN COUN Y

___CIRCUIT COURT

HBL%B*a LLARRIMORE 4/b/a Farmert g .

Hardware & Supply Compan ny of
Robartsdale, Alabama Plamt:fTs
; 'S, ’

STATE OF ALABAMA

- Defendants

T T e

Filed ._Septey _e_x:_l9__.._-_5____.19Ltam

; : B _: :
PIamhff’_s_.;Att_orney

. Defendant's -Attorne_y

e e iw

I
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e — L,

e it
B e e e s T e e
i

Defend:m! lives at

T e

RIECEIVED IN OF1ICKH
—————— el
———— —_— Sherlﬂ

I have execuied this summons




B. B. LARRINORE )
Doing business as Farmer's :
Herdware & Supply Company of § Il THE CIRCUIT COURT OF
Roberitsdale, Alabama,
i BALDWTI CQUUTY,  ALABAMA
Appellant, L .
' 4 IN BEUITY.
VSe .
}
THE STATE DIEPARTI # REVENUE oI

Take notice that the undersigned, B. 3. Larrimore

business g8 Farmer's "a““wa”e & Supnly Company of Robertsdale,

Alebama, sitting in Zgqulty, from the acticn of the State Department
n sales
of devenue making finel the/ Teax assessment against the undersigned,

woich sald assessment was made finel by the State Deparitment of

Hevenue on the 21st day of July, 19b9¢

/3%5

i)O*LA’blS_n@SS a8 Farmer's
v uommaﬂy of

this cause by Jury.
/:jj/éﬁé? //ﬂﬁ
‘,,// - f”@«/o/ax,cAAﬁzﬁJq_,/

L Soing buds inpss as farmerts
Hardwire & b““blv Company of
qo‘berbsua&e, L_L'?.Da..‘uql R g i

Ve hereby certily that we have on this the 18th day of
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Hyvart, Chason & Stone
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Appellent,
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payment of which, well znd truly to be
made we bind ourselves, our neir

and severally

Cutn

Segled wit

assegsment made by the State Department of
nersby sald State Depsritment of
$ tax payable by khim from May 1, 1SL7, to

enalties and interest, a2t the sum of

$3,0871.87

O

IN THE CIRCUIT COURT QF
ATLARAMA
IT BQUITY.
pniadielian] My e qar = T *
SESENTS: That we, 2. B. Larrimore

gned as suretlies, are held and
zbama in the sum of Zight Thousand

.

executors and administrators,

of August,
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B. B. LARRIMORE, d/b/a
FARMER®S HARDWARE AND
SUPPLY COMPANY OF ROB-
ERTSDALE, ATABAMA, IN TEE CIRCUIT COURT OF -

Appellant BATDWIN COUNTY, ALABAMA,
Ve IN EQUITY

STATE OF ATABAMA,

o RS RS I o uES T Ve T S v

Appellee

MOTION TQ STRIXE

WOW COMES the appellee, State of Alabama, in thls cause
and moves the Court to strike the following parts, phases, and
aspects of the appellant’s notice of appeal, =22 sre hereinafter
specifically designated, separately and severally, on the grounds
that such portions and phases of the notice of sppesal ere irrelev-
ant, frivolous, and impertinent, and on the further grounds here-
inafter designated, separstely ané;severallyg to=-wifs

le To strike thet portion of said notice of appeal where-
in the appellant demands 2 jury trial in this cause, on the
further ground that this is an appeal from finsl assessmentsof
 sales tax which have beer made by the State Department of Reve
exme snd which appeal 1s taken under Title 51, Section 140,

Code of Alabama 1940, and which is an exclusive remedy for such
en appeel, and wherein the right fo 2 trial by jury has not

or greated
been authorized/?y the Legislatures

2¢ To strike appellant's demend for s trisl by jury
ir thet thig i= a tax appeal under Sesction 140, suprz, of the
Alabama Code of 1940, and that the appellsnt has no vested
right to a trial by jury in this camnses

%¢ That appellant has no constitutional right in this
cause to 2 trial by Jjurye

4o That appellant has no right to 2 trial by jury in

this cause g8 2 matter of lawe




Se The right of trial by jury does not extend to tex
appeals wherein the State of Alabame is the sppellee in the
Circuit Court in Egultye

8. That this cause being & tax appesl ageinst the State,
purely by the consent of the Legislature, snd the Legislature
having not authorized or provided in =said statute & right to a
ﬁury trial, the righﬁ to a jury trial in such appeals does

not existe.

~ Assistant Attorney General

I hereby certify that I have maiied, properly staﬁped
and addressed, a copy of the foregeing motion to strike, te
Hon. Norleorne C. Stone, of the firm of Eybart, Chascn end

Stone, cppesing counsel, of Bay Minette, ALlabama, on this the

EE day of April 1951,




B. B. LARRIMORE, &/b/a
FARMER'S EARDWARE AND

SUFPPLY

ERTSDALE, ALABAMA,

STATE OF ALABAMA,

Vo

COMPANY OF ROB=
IN TEE CIRCUIT COURT CF
Appellant '
BAEDWIN COUNTY, ALADAMA

IN EQULTY

L ae dbsafisie Roeo dose B Lo docio g ie By e g L]

Appellee

BRIEF IN SUPPORT OF MOTION TO STRIKE

In support of our motion to strike that portion of ap=

rpellantts notice of eppesl frem finsl tax assessment under the

provisions of Title 51, Section 140, demending a trisl by jury,

we respectfully urge thls Honorable Court to consider the fol=

lowing propositions of law ané authoritiess

In the case of In Re One Chevrolet Avitomobile, Senior

v, State, 87 So. 582, the Supreme Court of Alsbams held that:

"Section 11, of the Constitution of Alsbama of 1901,

‘preserving the right of trial by jury, dces not extend

to causes unknown to the common law or to the statubtory

..law as it existed at the time of the edopiion of the

239,

constitution. This provision extends only to those
cases in which the right existed at the time of the
agoption of same.”

In the tax sssessment case of State ve Blew, 162 fla.

8C Soe 264, the Alabama Supreme Court upheld the doctrine

expressel In the One Chevrolel Automobile case, supra, and

quoted from Judge Cooley's work on taxatlion the following lan~

guage:

%% % %It would cripple the legislative power, and subject

the action of the cepariment whose function it is to
make laws on its own views of the guestions of publie
interest and public policy which thelaws invelve, %o

a review and peossible reverssl. at the hands of a jurye
It would not so much strengthen the judiclal department
as 1t would weaken the legislative; for the courts theme

. selves, though jurles sit with and as 2 pari of.them, .
“gre compelled to recognize a large degree of independn

ence in the action of these assistants. Such inderend-
ence is often useful, and never can be seriously Gebrie
mental, when & verdict determines a single controversy
only; but to make Juries the sssessors of the claims of
the stébve uponr individuals could only introduce ane=
erchy. = % ¢ . (Emphasis suppilied).




In the Gase of Cempbell v, State, 242 Ala, 215, 5 Soo

{24) 466, involving an appeal from sales btax assessments, the
Supreme Court of Alabams, at page 221, held that no right to
trial by jury exists In tax appesls under Title 21; Seectlon 140,
Code of Alabama 1940, See also in this connection the case of

Ex parte Homewood Dairy Products Company, 241 Ala. 470, 3 So.

(24} 58,

| In the recent sales tax eass of Ex parte State Ex rel
Attorney General, 252 Als. 149, 39 So. (24) 669, decided by the
Alsbame Supreme Court on Febfuary 24, 1949, the decision in the
Campbell case, supra, was upheld,

In view of the foregoing bropositionsof law and citamw
vlons of suthorities, we respectfully submit to this Honorable
Court that the motiom to strike is well taken and should be
granted,

{Qespectfully submitted,

\ >| L
R, Ao Y e s
e o L ST GARRETT

Attorney Gener&i.

-\QﬁﬁﬁNQQﬁméithgi;zﬂwr_m_
C WALLACE .1J§ENSOK

Assistant Attorney General

ATTORNEYS FOR THE APPELLEE

I hereby certify that I hsve mailed; properly stmped
end addressed, a copy of the foregoing brief in support of
motion to strike, to Hone Norleorne C. Stone, of the firm of
Hybart, Chason and Stone, opposing counselg of Bay Minette,

Alabamea, on this the gf day of April 1851,

0

N AR

NS SORESEY
WALLACE L. JORNGON

Assistant Attorney General




'"‘IAP W -:‘:i ? S &ARD "‘\‘PL:E _A‘_IQD
SDPD?V COMPANY Or

ROBEZRTSDALE, ALABANA,

IN TEE CIRCUIT COQOURT CF
BALDWIN COUNTY, ALABAMA

IN EQUITY.

Appellant,
VS
STATE OF ALADAMA,
Appellee.

I
¢
i
{
!
{

DRIEF OF APPELLANT CON MOTION TC S3TRIKE

We shall concern ourselves first with a consideration of
the Sriefl filed by the Attorney General in support of his motion
to strike the jury demand of the Arpellant.

The 3Bley Case and the Homewood Dairy Case, cited by the

Appellee in support of this motion, concern themselves with the oro-
position of whether or not the provisions of Section 11 of the

Constitution of Alabamae require that a citizen be given the right

of appeal from the rulings of adrinistrative agencies of this State.

In other words, these cases are concerned with the Constitutionality
Inthe light”of”Sgction”Il,_Sﬁpra ‘of Acts which deny the right of
appeal to a citizen appearing belore those administrative agencies
prescribed in the Acts. Such 1s not our case, and therefore these
cases cannot be deemed to be conclusive of the question presented

al

by the motion of the Appellee. This is so because we are not here

)

concerned with the right of apreal from the finding of the State

Department of Revenue since that right has been expressly granted to

the taxpayer by the Legislature in Sections 110 and 768 of Title 51
of the Ccde of Alavams of lQAO; but we are rather here concerned
with the gquestion cof whether or not the »right of appeal granted t
the taxpayer by the Legislature to Zgquity Courts of tﬂls Scate
includes the right to have the facts found by.tne 5ta£e bepartment
of Hevenue tried by a jury.

The finding of the Supreme Court in the case of Homewood
Dairy can be further distinguished from the issues here involved
for the reason that there the Appellant sought a review to test the

legaelity and reascnableness of the finding of the Wilk Control

]




|Board on the evidence presented to them and the facts found by

said Board, and did not seek to review the facts but merely their
legal sufliciency to sustain the finding of the administrative
agency. To further illustrate the distinguishing features of the two

cases ncted above we quote from the case of =Ix parte State ex rel.

Attormey Generel, 252 Ala. 1L9, 39 So. 2d. 669 at page 672 where it

(=l

s said:

"The Bley case, supra, involved an assessment of
property taxes, but in thne case of Campbell v.
State, 2L2 4la. 215, 5 So. 24. 66, L72, the
constitutionality of the Sales Tax Act, with respect to
due process and the right to =2 jury trisl, was
involved; and it was there said: 'Tn State v. Bley
162 Ala. 239, 50 So. 263, it was held that neither
due process nor the right of trial by jury regquired
the grant to a taxpayer of the right to appeal to
a court to have an assessment reviewed by ig. ™
(Emphasis ours).

The Appellantwould call the sttention of this Honorable

Court to the statement of Justice foster in the case of Campbell v.

tate, 242 Ala. 251, 5 So. 2d. 166 wherein he said, and it was

[#2]

oy

fetum, as Tollows:

"We are not here concerned with the quesiion. of. . :
whether on an appeal under section 768 {as in ;
section 1l0), supra, the taxpayer should be accord-

ed a jury trial on any constitutional ground, be-

cause no sucn appeal was btaken. If on that appeal,
appellant has the constitutional right to a jury

trial, 1t would be granted though the statute does

nos provide for ajury on such trisl, since it does

net prohibit a jury trial. The court will cbey the
constitutional mandate and grant a jury, rather than
“nock down an act because it does nob expressly pro-
vide for a jury, if it does not pronibit one and the
Constitution guarantees.it. Montgomery St. Ry. Co.

Ve Sayre, 72 £la. Lh3. Comparé Tillery v. Commercisl
Wat. 3ank, supra, at page 128 of I So. 2d4. (11 and 12).%"

We would slso call the attention of this court to the

summation by Justice Foster in the Homewood Dairy Case, supra, of the

effect of the ruling of the Supreme Court in the case of City of

funtsville v. Pulley, 187 Ala. 367, 65 So. 105, which is a3 £follows:

"Thls court held that ‘court! in the statute in-
cludes a jury if the law contemplates & jury trial,
Froceeding then to determine whether an appeal wit
suco provision contemplates a jury trial, the court
held that it 4id so under those circumstances. The
reasoning was that on such an appeal whether the
Trial should be without a Jury or with a jury depends
upon the issue %o be tried. If it is s guestion of




fackt, the jury must act as a part of the court
when demanded. If it is to declare the law, or
the legal conclusion from facts found, the judge
must act. This is founded upon the "clear

policy of our people, as exemplified by Con-
stitution and stabtutes, to submit all issues of
fact in courts of law to the verdict of a jury,
even where the Constitubion does not so regquire”,
and that it is "a sound rule of congtruction to
hold that when original or sppellate jurisdiction
of any cause 1s vested by law in jury couris, and
trial by jury is not plainly inhibited, a jury
must be Impaneled and a verdict rendered thereon ..
as in ordinary cases, unless a jury trial is
waived by the parties.”

The Appellee nas cited one further case in support of the

motion to strike the jury demand and that 1s the case of In re

One Chevrolet Automobile Senior v. State, 205 Ala. 337, 87 So. 592.

This last noted case does not involve an appeal from a ruling of an
administrative agency dut the decision therein turns upon the
Constitubionality of the condemmsation proceeding under the rFro-
nivition Laws in Hguity in the lignt of Seection 1l, supra. Again
we submit the guestion presented by tals motion is not whether the
Act is unconstitutional in that it does not provide for an appeal
to-a” jury, but-whether or not the constitutional mandate of Sectioen
11 finds application on the %rial of the facts on appeal from the
ruling of the State Department of EHevenue.

We most regpectfully submit that if Section 11 of the Code
of Alabama means anything it means that an individual shall not be
denied the right to have issues of faects tried before a jury of his
peers. A reading of the Bill of Complaint and the Answer thereto
will convince this court, we are sure, that we are here to Try an
issue of fact and not to inguire into the legality or reasonable-
riess of the finding of the State Department of Hevenue in the light

£

QL

Pl
¥

the facts which they found. The cbservations of the Supreme

Court of Alabama in the Fulley case and in the case of Campdell v.
S%ate find direct application to the issues presented here by this
motion and in the light of these observations, such motion should

e denled.
Respectfully submitted,

CHASON & STONE




I, Norborne C. Stone, do hereby certify that I am one of

in the above styled cause and that

[e]
}—
ot
n
3
ct

the Attorneys for the App
I have mailed a copy of the foregoing Brief, postage prepaid, and
properly addressed to the Attorney General of the State of Alabama,
the Judicisl Building, Montgomery, tlabama, to the attention of
Mr. Wallace L. Johnson, Assistant Attorney General, the Attorney

for the State of Alabama, Appellee, on this the day of

April, 1G3l.

Nerborne C. Stone




B. B. LARRIMORE, d/b/a
FARMER'S HARDWARE AND
SUPPLY COLIPANY OF -
ROBERTSDALE, ALABAMA,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA.
IN EQUITY. NO. 2335.

ﬁppeTlapt
V3.
STATE OF ALABAMA,

Appellee,

DECREE

This cause coming on to be heard was submitted on the
Notice of Appeal from the final tax assessment of the Department
of Revenue and supersedeas bond, Appellantts Bill of Complaint
and Apbellee?s Answer and testimony heard ore tenus by the Court,
all of which hav1ng been considered by the Court, the Court is
of the opinion as follows:

1. That B. B. Larrimore, doing business as Farmers
Hardware and Supply Company of Robertsdale, Alabama, owes to the
State of Alabama the sum of $255.27 for sales tax on goods sold
by him between May 1, 1947 and July 31, 1948.

2. That the Appellant, B. B, Larrimore, doing business
as Farmers Hardware and Supply Company of Robertsdale, Alabama /%?S
his actions, shown 2 willful or fraudulent intent to evade the tax
due and that as a result thereof should pay a penalty of twenty-five
percent (25%) on the tax due.

IT Is THEREFORE, ORDERED ADJUDGED AND DECREED as follows:

1. That the Appellant, B. B. Larrimore, doing bu51ness
as Farmers Hardware aﬁd Suuply Company of Robertsdale, nlabama, pay
to the State of Alabama the sum of $255.27 for sales tax on goods
sold by him during the period between May 1, 1947 and July 31,1948,
together with interest at the rate of six percent (6%} per annum

from July 31, 1948, or the sum of $26.80 as interest.




2. That the Appellant, B. B. Larrimore, doing
business as Farmers Hardware and Supply Company of Robertsdale
Alabama, pay a penalty of twenty-five percent (25%) of the
above sum or $63.81.

3. That the Appellant, B. B. Larrimore, doing

H

business as Farmers Hardware and Supply Company of Robertsdale,

Alabama, pay the costs of this action, for which let execution
issue.

Done this 28th day of May, 1951,
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B. B. LARRIMORE,
doing business as
TARMERS'S HARDWARE & . )
SUPPLY COMPANY COF

L

~

ROBERTSDALE, ALABAMA, ) ) I TEE CIRCUIT COURT OF
Appelliant ) BALDWIK COUNTY, ALABAMA,
} IN EQUITY,
vs
3 TO.

STATE OF ATARAMA,

p—4

Appellee ;

Comes +the appellee in saié cause and demurs to the bill of
complaint heretofore filed and az grownds thereof assigns the follow-
ing, separately and severalily:

1. There is no sguity in the biil.

2. The allegations of the bill are vague, indefinite, and

umeertain.

3. HNo facts are alleged which show thet the assessmernt heretofore
made is incorrect or invalid.

L. No facts are alleged which, if true, overcome the prima
fecle presumpticn of correctness of the assessment heretofore made.

5. The allegations of the compleint are mere conclusions of the

pleader and are umsupported dy allegations of fact.

6. If affirmatively appesrs that the assessment heretofore made

- 1ls legal, vellid, and correct, in all respects.

VL

a )
“>§ ~ ) j;% i\x
3 "y
Ass*sua“* ﬁt torney General of %labaﬂé\\ \




STATE OF ALABAMA )
)
MONTGOMERY COUNTY )}
I, hereby certify thet I have this day msiled a copy of +the
above and foregeing demurrer to Hybart, Chason & Stone, Bay Minette,
Alabame, attorneys of record for sppellanmt in 4his cause.

Dated this the 18th day of October, 1949,

2 é < J 0
MaW) Q!,W <5 sl

0f counsel for appellee




‘3. B. LARRINORE, &/b/a N
TARIERS ! HARDWARE AND SUPPLY
COMPARY, CF ROBERTSDALE,
ATABANA

CIRCTUIT COURT OF

IX TH

k!

BAIDWIN COUNTY, IN EQUITY.

NO. L2355

APPELTANT
VS

CSTATE OF ALARANMA

et S S S S N S S B Ve N Vot

APPELLEE .

Now cameé the appellee in the above identified causéy
end for answer to the original bill of complaint filed herein,
says, separately and severally, as follows:

| l. Appellee a2dmits the averments contained in
.péragraph la

2. Appellee admits the avermenits contained in

Cparagraph 2.
5. Appeliee admits the gverments contzined in
__paragraph Se _ | ,
4, Appellee denies all the averments mede in

5. AﬁSWéring paragraph 5 of the bill of complaint,

appellee denies the allegations thereof. Appellee specifi-

=9,

cally denies that the appellant had, at any time, failed or
refused to make returns, bubt on the contrary, appellse would
respectiully allege and show unto the Cours that, while ap-
pellant had made returns, that he had not ineluded in such
returns at any time the sales tax due by him tc the State

-

for and on account of the gross intake of operati

]

g said busie
ness. Appellee further specifically denies that the sssess-

ment against t

ay

€ appellant of a penalty egual %o twenty-five

it

. percent (25%) of the amount claimed by ‘said Depariment of

Revenue can only be levied 1f the taxpayer Fails or refuses to
-make the refurns required by him, but on %the contrary, arpelliee
alleges that such assessment or penalsy may be made under the

Previgions of Title 51, Section 768, Code of Alabame 1540.




-

6. TFurbther answer ing the B1ill in its entirely,
appelles alleges that appellant Gid not keepr and rreserve
suitable records of gross sales made by him or the gross

proceeds of sales, or gross receipts of szles made in the

cperaticn of his business for sa2id periods of time, end

U that it was, therefore, impossible %o actuallc determine

the asccurate amount of iaxes due by the appellant for said

did not keep all invoices of records, sales and merchandise

o

by law. Further answering sald Bill, the appelles alleges
tion 759, Title 31, Code of
Alabama 1940, appellant was regulired by law to keep such
records as would enable ths Department of Revenue to deter-
mine from his book {a) The volume of gross sales made,
:,{?3_?h§ﬁ??9éi§$§ Irom grozs sales made, (¢ the volume of
deductible salas made, {(d) the zmount of receipts from de-
d"ctiole sales and 811 invoices reporting purchases for =
reriod of the last two yeers, Appellee avers that zppel~

lant disregarded the Provisions of the statube and kept no

ment of Revenue to accurately determine the tex 1iability of

ot

of his books, end th 1ts determination of the amount of
actual taxes due by the aprellant was based upon the avail-
eble records and sueh other additional information as th

were able to find, shedding 1ight on the 1iabilitv of the

=

appellant for additionz]l szles TAXEeS.




ﬂ<peliéé'avefs that in the abssnce of full and com-
vlete records kept by the appellant, which would enable ths
Department of Revenue Tc determine correctly and asccurately
the volums of taxable szles made by abpellant and the amount
szles taxes sceruing thereon, for the identified periods -
et time, the Denarome*t;"ms'éuunorLzea by law ¥ to meke an

- -

assessment upon sueh Informabtion as 1t might reszonsbly ob-

-

n3 that the Depariment did »r
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“metion upon which the Identified assessments were made and

« oo

& make the assessments ftherein i1dentifisd., TFurther an-

t_la

a
swering said Bill, the sppellee zvers that the zssessments
from which the appeals were teken represent = corrsct amount
of texes due by the appellant for the identified periods of

time sccording to the Dbest information zvallsble to the 3tate

Departaent of Revenue,

s o=

it Is zdvised is necessary, appellee rrays that ssid zssess-

sessment, btogether with costs of this appesl, and appellee

will ever pray, etc.

l:.".. .:'3. - u.t-a._?l‘;‘#ﬂ IZAA..T.J
ATTORNEY GEWZRAL

|
y . (N

v

\ E§§\%5NQ3 ﬁi <:g;;%i¢,44hmv/>

ALLACHE L. JUE TSON
_ASSiSmAET ATTORNEY GENERAL

 ATTORNEYS FOR APPELIEE

_ I ne"eby certifly that I have this day mallsd a copy
of the sbove and foregoing answer to the firm of Hybart, Chason
and Stone, Bay Minette, Alabams 2, attorneys for appellant in thi
cause, with postage prepaid,

s the 28th day of October, 1850,

\3\3&$ﬁ%®%& §; Cz}ﬁru::ih¢-dJ

-....._rZu.ﬂa.E) E I Lte ;-*\]HOI\\I
ASSTSTANT &TTO HEY CENERAT

(2]

Dated th

= COUNSEL




