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count of its exposed and occupied condition tq cateh on fire
and'be burned and thus endanger the other buildings ad jacent
to it. S2id building in its present condition is & menace to
the other building near it on account of its liability to cateh
on fire, | |

5.

Orator further shows to your;Honpr,-ﬁhaf the walls of said
building are cut of plumb,.thaf‘it is unsafe, that parts of it
are liable at any time f£all on the sidewslk and it is dangerous
to passers by on the %faaiwalks, and it is 8 public nulsanee.

Prayer *for rolief. |
‘ Oréxorvprays

The premises ccnsidered/tnat your Honor w111 take Jurisdic-
tion of the case and onuﬁge comlng in of the evidence will order
and decree thet said buliﬁlng 13’& public nuissnce, that its use
be prohivited, and it begabage&;;and for such other further or
different reliefl be gran%éd in fhe prémises as fo your Horor may
seem ﬁeet and proper and accordipg to equity and good conscience,

| ' Prayer for process.

Your Orator further prays that the States writ of subpcené
directed to the said O.ﬂ%E,Gbraon be issued out of this Honorable
Court, and that he be pequired tc plead, answer or demur to this

Bill of Gomélaint, within the time reqﬁired by the rules of this .

Com-?t; wa/m

Solicitor for Complainant-~—ccmice——iiie

Wote: '
The defemndant is required to enswer each paragraph of said
.Bilil fwom parsgrsrh 1 to paragraph 5 both inclusive, but not un-
der oath, his ocath being hereby expressly waived.

Solicitor for Complainghnt., =eec<mimeaemn,
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To the Honorsble Circuit Court of Baldwin County, Alsbema.

Hon. A. E. Gamble, Judge of said Cireuit Court:

The Bill of Complaint of The Town of Bay Minetts, s municipsl

corpoeration created and existing under the laws of the State

of Alsbams, agsinst O.ﬂﬂE_Goraon, over the sge of tweﬁty-one
years and residing at Brewton in.thé State of Alsbsma.
1. -

‘Oratcr shows unto your Honor that the defendaﬁt is the
owner of a certain iot within the corporste limits of tﬁe Town
of Bay Minettey‘with the building thereon kmown as "The Inn",

That sgid building is on Lot Number 8 in Block Number 2
according to & map of said Townit filed for Record in the office

of the Judge of Probate of Baldw1n County, 4labama, July 6 1901

and recorded in Book of Deeds No 4 §.S. pages 158-162,

. That sald lot and building is nesr the center of said
Town in the most populous pertion thereof.

2. o |

Orator further shows to your Eépbr that said building ig“‘
in é most aelapidatéd condition: the galleries, both front and
resr, are rotting and failing to pieces; the posts on fhe rear
gallery are badly decayed and are liable to fell &t any time,
that seid building is- anzeyesore and a reproach to the Powti,

Orator further shows to your Honor that ssid building is
g frame structure bullt of wood that it is two stories high,

that it was used for many years as 2 hotel, but owing to 1ts

delapidated condition it has not been used for such purpose

~ for many years; the stairway going to the second story from the

© frontfof the building, has a door but without locks or. other fas-

tenings, the door was originally about one half filled with glass

but the’glass has long since been broken out, and tha‘same is

open et all times both night aﬁd day, and is accessibdble at any

and all times'by any cne, who may care to go over the premises,
4, ' N

Orator further shows to your Honor that said second story

of said building is unused and unoccupied emcept by an occasion-

“al tenant for e short snd uncertain period, and is liable on s

i.“..






of Complainant unless the Complainant should amend Its Bill which

It may do within‘thirty days from this date in case It degsires.so 0

)

a0.

Done at Chambers this 8%th day of December 1917.







Town of Bay Minette,
In the Circuit Court of Baldwin lounty,
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Tuig cause is submitted Ffor demurrer of Respondent to the Orig-
ipal Bill as amenuea.

s

5 Ala, 631 if is held

e}

In the case of Tearson vs. Birmingham 1

that & Court of Tquity hed jurisdiction to sabate a puisance on a Bill

filled by a Mur me jurisdiction was invcked in ths

0
i
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ci“
‘4
3
'
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w
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case of Radney vs. Town of Ashlana 75 S0. 25, It followa that the
J

-

denurrers which challenge the‘jursiﬁiction of the Court to entertaln
tuis Bill are not well taken.

In ths case of Eadngy'vs. Ashland supra it was held that & frame
building is not & nuisance per se and the allegations in the 2Znd rar-

s an eyesore and a reproach

[

£ +he Dill "Thst said building
to the Town" does not in my opinion constitute the same a nuisance
end thase grounds of demurrer to that pertion of %h!e Bill arelwell
taken. However, the aliegations ccntained in paragrapﬁ 5 of the Biil
are sufficient o invoke ﬁhe jursidiction of the Court.

In the case of Radney, supra, the Court gaid that in testing the
sufficiency of the allegations of & Bill.tc abate a nuisance it is

ic puisence that is

;,4

immaterial as to whether it is & private of pub

**"5

sauth’tn e abated and ir the late case of Lamb, Recelver vs? Rob-

erts 156 Ala. page 882 it was siated by the Court?-

"A <

o]

ifferent rule from that which governs ntoice to an. eractor
il e

ance pveva11s, however, as to a subseguent holder DY |
hase or descent, and where such party 4id not create an ey1ﬂt
sance or the source thereof, but it was created prlor to th
seguired hiis title or interest, notice, or a reguest, or demand to
reporm, abate or remove 1%, rust be glwen him, and it is a prerequi-
site or condltLon nrecedent to maintzining an action agsinst him to
abate or Tor damages”

e
+
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Under this authority I am of the opinion thal the demurrers &, b,
and ¢ should be sustained, e Heglster will enrcoll the following
decres:-

i

Thia cause is submitied for decree on the demurrers ¢f Respon-

W

jent to the Criginal Bill as amended and on conside eration,- it i

ordered, adjudged and decreed that the demurrers to the Original Bill

- as smenddd be, and the same are heredy sustained.

=

Tt is FTurther ordered, adjudged and decreed that the said Orig-

inal Bill as smended by and the same is hereby dismissed at the cosd.



Firsta
That said’paragfaph faiils to allege how and in what manner said

building is unsafe.
H

- “Second.
That said paragraph fails to allege whether said buBlding is
unsafe to he tGH@ntﬁﬁquﬁﬁyigﬁmthe_3am$N9? to the passers. by on the side-

walk,

Thll’d ¥
Becauaeﬂthé allegations that building is unsafe is the conclu-

sion of the pleaders

Réspondent_demurSHto the sixth paragraph of the bill as amen-

dad;'and for grouﬁds'of ésmurrer assigns the followings-

First.
Because the ordinanc e set forth therein does not make said
building a nuisance.
Second,
Because it 18 not shoewn that said building was not erected sub-

sequent to the passage of the said ordinance‘

. Fhird ©
Because said ordinance has ne legal effect upon the guestion

as to whether said buidding is a nuisance or not.

HAMILTON & LEIGH,

Solicitors for Respondent .



Third.
" Tuat the fact that said building was "a reproach to the town"

does not constitute it a nuisance.

That the facts:set forth in the second paragraph of the bill

deo net congtitute daid building a nuisance.,

Respondent demurs to the thiwd paragraph of the original biil,

and for greuﬁds of émmurrer assign the following:i-

| Firbsi
That the facts set forth in said paragraph do dmb constitute

8aid building & nuisance,

Seeond.
The faet that said bullding is shown to be ouk of repair does

not ecnstitute the dame a nuisance.

Third, ‘ .
ThHat the fact that said building is not whblly ocenpied at all

t imes does not constitute sald building a nuisances

Fourth.
The fact that said building is without locks does not ceﬁsﬁi-

tute the same a nuissnce.

Eespondent demurs toc the fourth paragraph of the eriginal bill,

and assligns as grounds of demurrer the followingi~-

First.
The fact that said building is liable to caﬁch fire does not
constitute the same to bd a nuisance.
Second. :
The fact that baid building is liable to eateh fire and thus
endanger.other vnildings:adjacent thereto does not constitute the same

a8 muisance.

Respondent demurs to paragraph five of the original bill,

and for grounds of demurrer assigns the following:=

.
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building, the subject matter of this suit, was erected.

| Tﬁitteenth,_' .

For dught that it_appears:h§'said'bill, said building when
arected was not erected in viclﬁtiém of anyroréinanée of the Town of
Bay Minette, and nqﬁhing in'sai&rbill appears*which shows that any de=-
mand hag ever been made upoﬁ respondent by éamplainant or its aurhof-
ized officess-mmmmxzsamsmkaxk requesting that respondent do that which

was-necessary to abake said alleged nuisance.

_ . Fourteenth. |
That nothing in said bill shows that said bﬁildimg could not
be put in such a condition as would be safe and not dangerous to passers

by .

Fifteenth. |
That said hill fails to shoﬁwthat any action was ever taken
by cgmplainant to declare the said building 2 nuisance and to abate the
same « _ |
_ _ Sixxeantha
That said bill fails to show that cmplainanty has by any or-
dinance ever condemned sald building deeclaring the same a nuilsance and

ordering the same xxmmiszmwe o be abated as a nuisance.

Respondent demurs to that portion of hke second paragraph of
the original which is in words and figures as follows:~ "That said buil-
ding is an eyesoré and reproach to the town", anf for grounds of demur-

rer 1o he same asaigns the follewing:-

First.
That the factﬂrthat_said building was not beaut iful does not

censt itute the same a nuisance.

Beecond .
That the faed that said'building‘was aﬁ eyesore does not con-

stitute it 2z nuiSanée.



| Hixth.
Unddr and by the allegations of said bill it is shown that
the Town Counci ef the Town of Bay Minette did pass an ordinanee on
January 19, 1911, prohibiting the repairing of wooded buildings within

the fire limits of the Town of Bay Minette without first having obtained

, N A
‘permission of the Townjauthorities teo sﬂrepair, and said bill fails teo

allege that town aukhorities have refused to g€rant permission %o repair

said bailding to put it in a safe condition.

- Seventh.
Under»ﬁnd by the allegations of the said bill it-is shown

that the Town C6tincil of the Town of Bay Minette is endeavoring to

‘confiscateathe property of this reépandent without paying or offering

to pay compensation therefor.

That it is shown by the allegaticns of said bill that com-
plainant is enaeavoriﬁg to condemn the peeperty of respondent without

due oppensation. . ' - B

Hinth.
Becaunse 'said bill fails te show that said building could not
with proper repairs ¥Ye put in a safe eondition, and not dangerous to the

public.,

7 Ténth. |
Because it ié net shoewn by éaid bill that any demand has ever
been made by the Téwn Cofinedl ofanyone aecting fér it upon Plaintiff to
place said hﬁildiug as would make #t®not dangercus to the publie‘and a

nuisance.s

Eleventh.
Because it is not shown by ®aid bill that any demand has ever

bean;made by emmplainant upon reépondent thatfhé'remave said buflding.

Twelfth, _
That it is not shown by said bilil that the ordinance set out
in the sixth paragraph of the bill as amended was péssed before the

~De

{



TOWN OF BAY MINETTE,
A;EUHICIPAL CGRPORATION;

Vs.

IN THE CIRCUIT COURT OF BALDWIN
COUNTY, ALABAMA.

S Bt gl et gl gt L

0. M. GOEDOW

Now:comes the respondant, @« M. Gordon, and for answer %o
the: original bill filed in the foregoing stated cause doth demur there-

to and for grounds of such demurrer assigns the follewing:-
" To the whole bill,

. Firat.
Tﬁat apparernt upon the face:of the bill the same ies without

equity.

Second. ‘ ‘
That under and by the allegations of the ©bill the factsal-
leged therein do not make the bﬂii&ing\soughﬁ to be removed a nuisance:

per se.

Third.. _
That under and by the allegations of the bill the building
whiockh is sought to be éondemned aé,a ﬁuisance and abated could ifrsuch
building was a nuisance in fact be abated by the town Uduncil of the

Town of Bay Minette:by a proper ordinance.

Fourth.
| By the‘aliegations of s8aid bill it is shown that the Townl
of Bay HMinette is eiethed With aathority “to condemn ﬁuil&ings;‘gartsv
'of-buildings, or structures dangerous to the publiec and prohibit the
umé thereof and abate the same as & niisance™ by adopting an ordinance
to that effect, and the cemplaintant is therefore without authority
to invoke thelprcess of this Court to abate said,building as a nuisance.
Fifth,.

Under and by the allegations of said bdll it is shown that
the Tewn Councl of the Town of Bay Minette sought to declare the -
building, the Sgbject matter of this suwit, a legal nuisance and thise
Court is without authority to enforce said ordinéﬁée”uilessasuch buil-

ding ie a nuisance per se.



Sec.4. Be it further ordamined, that the builder's permit shall on
demand, be shown to the Marshal, or any member of the police, by any
person or psrsons engsged in building new, or extending or repairing
0ld buildings or structures as defined by the previous section of this
chapter, and in the ghsence of such permit it shall be their duly to
report the case to the Mayor, who shall ceuse the work to cease and
swnnon the persons eoncerned for violstion of this article before the
Ma-ygra : . . ‘ )
Sec, HB. Be it further ordained,thst it shall be the special duty of
the chief of the Pire Depariment to see that the provisions of any
permit issued under this ordinence are complied with, end to report
any violation of the provisions of ssid permit to the Mayor, who shall
see that eny person so¢ viclating the provisions of this ordinance is
duly tried, and shall remcve at the cosit of the owner, structures
violeting swvch permit.” : '

Orator further shows %o your Honer,.thaﬁ the lot and building
complained of are situated within the-fire limitg of the Town of Bay
Minette, as defined and set out in the first section of said Ordinance.

Complainent 5130 emends the feét note to the Original Bill, by
addihg'ts« the same, the following; Defendant is also required'te
answer fhié amendment to the Bill-as paragraph 6, but not under ocath

oath being expressly weived.

L v,

S Lo




Town of Bay Minette

O. M. Gordon




TOWN OF BAY‘LINETTE,
IN THE bIRGUI“ FGBRT oF

}

(

Y. 3 |
() EAm;*rw come ATABAMA,

0. M. GORDON.

Now comss t he esponaeﬁt 0. ¥. Gordon, and files as

an addit icnal demu:*ﬂr +o the original bi 11 zs amendsd the

‘ fdllewing:_

To the whole bild;

(a) Said bill fails %o allege ‘that the regpondent,
0. M. Gordon, was eveT natxfled by the complainant, or its
DTOPST authoritias,‘that the wuilding, which is sought to be
declared s nuisance, was in fact a nulqance and the defendant
nad falled or neglectsd ho TEWOTE said building agter sveh
not ice e _ |

(b) That said pill fails %o ailege that respondent Was

ver denled‘“he privilege of 1m@roving +he building which is 1

sought to be deciared a nuisance by the complainanh, ns provieded
by the laws of the Town of Bay hlﬂ%utE#

(¢) Said bill fails 1o allege thab respondent falled

or*réfused o remedy the alleced defects in the puilding which

is sought o ve declared a nuisa nce, after Ww:ng peen notified

" 4o correct such defectsg

EAMILTO ¥ & LEBEIGE

Soliciters for'Respondent.
0. M. Gordonse
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The Town of Bsy Minette Cireunit Court, In Equity

s Baldwin County, Als.

0. M. Gordon

The defsndant in gbove steted cese having obtained a copy of
the Bill and before he has filed an answer tc tke seme, comes the
Compleinant end filss the following amendment to its Bill of Com-

pleint:
1]

Oratar.fﬁrther‘shows unto your Honor, thet it was Organised
undsr ﬁhe general Municipal Laws of Alsbsms, s® appesrs by an Or-
dinance adopted on Jenuary 30th 1908 by the Town Counecil of the
Town of Bay Minette. Thsat aeting under the powers conferred ¥y on
Municipal Gorporatioﬁs by the laws of Alsbama, %o wit: by Section
1264 ofi the Code of Algbams of 1907, which provides, "That the coun-
eil shell have suthority tc prescribe fire limits in any City or Town,
and buildings of wood or other inflemible msterial shail‘not ve erect-
ed therein; +hey may do ell things necessary to prevent conflagration
and give security to the inhsbitants of the city or town from Ffires."”

the Town Council of the Town of Bay Minette, did on Jemuery 19th.191l
gdopt the following ordinsnce, -

An Ordinence, to iz the fire limits of the Town of

Bay Minette.. | _

Sec.i, Be it“ordained by the TownCouncil of the‘wan of Bay Minette,
Alsbema, thet the fire limits of the Town of Bay iinette shell be as
follows, Bounded or the North by Fourth Street,on the West by McMillen
Avenue and Osk Street, on the South by Louisville & Nashville Railroced
right of way and Ezst'by Blackburn Averue: alsc on the North by Loumis-

ville and Fashville Reilroad Co's rwight of way, on the West by the
Weat boundary line of Lots 39 & 44, on the South by Orange Avenue, on

-.the East by & line perpendicular to & line projected E 500 feset from

the EE corner of Lot 71.
Sec.2. Be it further ordeined,that within the aforessgid limits no

.buildings shell be sxtended, erected or constructed of wood, nor shall

the cornices of such buildings be of wood; Provided,that this shall
not prevent the construction of wooden fences or floors. Frsme build-
ings mey be erscted within these limits enly by express sanction of

the Town Council granted in esch case. Any person who shall erect, ex~ :

. tend or repaeir a2 building contrary to the provisions of this srticle,

whether the owner, contractor or lsherer, shall be fined not less then
$1.00 or more then $15.00 for each day of suck unlawful operstion,and

|

the building shsll be removed at the expense of the owner by the Mayor.'

Sec.3. Be it further ordained,that no person shall erect, extend or
repeir at sny place within the limits defined in section Ome of this
Ordinence 2 building or structure of any kind or description without
first making spplication in writing, stating the location,use and ma-
terial of which the proposed building,extension or repair is to be
constructed, to the Mayor, who shall thereupon issue s permit, if the
proposed structure be in sccordance with the provisions of this chep-
ter,and ssid spplication end permit shsell be a matier of record.

Any one violating the provisions of thig section shall be subject to & :

fine of not less than $1.00 nor more then $50.00. —



T o

of the building in auestion was +he original wrong dcer as on

+ ) . .
Janvary 19, 1911, it is alleged by the.bill that the ordinance
to fix the fire l]."mlu Yioh of the Town of 'Ba.y Hinette was adopteds

t ceounld certainly be presuwned from the allegat ions that the

_building :Ln guestwr Was _buiit long, prior ’co cls :m v:LeW o*‘ the

fact that no- allegations ars con*ained in the bill th«:ﬁ it was

“built since and in visw of the fact that the bill alleges that the

building was used formany yea.i‘s ‘a.s a hotels

| We most respectfully insist that the facts that the
building is an syé s'ore and. a reproach to the Town of Bay
Minette constitutes a nuisaznce. It may bhe that the citizens
of Bay Minette are rather fastidious In their tastes as to
architecture, and that the‘}r would prefsr the buildings of the

town to be more beautiful, but no law requirss a man to build a

building which 1is good to look upon, and it would not be right

"Say that the Town Council should havé the FIEHE %o comd™ih
and condemn a man's property hecause it appeared to them k=
as unsightlys IT this were the rule, I famk fear that Bay

Minet te might have to be a tented city.
Respectfully submitteds
HAMILTON & LEIGH

Solicitors for Res“onden‘t s
O, ¥. Gordons

(3}
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~ The contention of the respondent is that the Town of
Bay Minetté‘was clothed with full authoxity %o condemﬁ_the
puilding in ques+1on and abvate the same as‘a nuisance, provided
it was a nuisanec e, he Legislature g*anting 50 a-Municipal‘cor-
poration‘éﬁéﬂlan authorlty, and they are wlthOut rigit to call
ugpon ths assiéﬁance of this Court %o declare the same a nuisances
Ve also insist ¥nat no right is sden to exist in com-
plainent in this éase to.file the bill inasmuch as no noticeA |

has ever bsen served upon the ae* ndant to remove the building as

a nuisance, and no oppor+up1uy nae ever been given rsspondent to

gorrect the alleged defects in the buildings The amendment &8
set forth in the eoriginal bill filed on June 6, 1917, was that
with certain‘limiations Woodaﬁ puildings could be repaired, oub
the bill Iallﬂd to allege thém any request has ever been made
and requﬁd by the Town uoun011@ Our Supxemﬁ'Cburt has hald that

a waoden buﬁlilng, even pld ana dllﬁpldafed is not a2 nuisance

per se,_as was said by Somerville, J., in the case of Radney v.

- SoUe

Tomn of Ashland, ?5/£xx., 29, " & Vast majority of the houses
in tkls Sectlon of th@ country are built of pine, and a large

_“evcentagn of them are 01é and more or 1e;s dilapidated; Teason

and sound policy conceur w1th.3uq 1*1 opinion in denying that
such buildiﬂgs; geven in towns and cities, are per se nuisances®s
This decision bearQ'directly ugon thﬁ guestion at issue here

as t o whether the building which 1ncreaaed the nazard of the

‘ad301n1ng buﬂldlng is a nuisance, and.we espect fully call tbe

attention of the Court e th;s op@ 1io
The 29th'0ycs 1ays Gown the propesition on page.lalé
that "Wnere a nuisance can only e abated by going on the 1and
of ano*her person, from Whl"h the ﬁulsance procesds, the person
desiring to abate must glve prkkuq netice to 4+he owney of te

land %o remove OY abaue the nulsance unless it appear that “he

owner of the land was the original wrong doér,by placing the

nuisance.there“* It cPrta*nly could not be said that the bullder

{2}




TOWN OF BAVY MINETTE,

V. o "
' BALDTIE COURTY, ALABAME,
O - I‘i &> GORDO]\? »

R L

STATEMFNT,
?ﬂis is 2 ®ill of cempléint filed by the Town of
Bay Minette, & munioi?al corporaticn, against 0. H. Go&&cn,
2 citizen of Escambia Coumty, tc abate what is alleged in the

bill =5 a nuisance, the nuisance consisting of a Wooden building

)

loes nct allege that any

(s

in the Town ¢f Bay Minette. The bhill
action has ever been taken by the Gown Counsil to declare the
building a nuiszance, neitherfdoes'thejbill allegetthat notice

has ever been given rsspondent, Gordon, to remove the nuisanne .

L

ARGUMEDNT.
- We are not unmindful of the fact that the bill in
this ~ase was filed under authority of Pearson-v. Mayor and

Aldermen of the City of Birmingham, a8 reported in 155 Ala.,

Ppage 631¢ The deseision, hovevsr, in t mat case is from a

decree founded upon the facts and the nropositions raised

in this case were not raised either in *the pleading or the

facts in that cases  We desire to call attention of the

Court to Section 1264 of the Code of Alabama of 1907, which
provides, amog othiex thins, “Tc condemn bulld%ngs, nart cf
bﬁildings or structures dangerous to nub11c and prchibit the
use th eof and sbate the Same as a nuisance®s Also Section
1278 of tne Gcﬁe whlﬂn prov*das‘” To pvevent 1n3urv or annoyance
from anything dangerous or of §Enslve or unwholesame, and to cause
all nuisances to be abated and assess the costs of abating +he
Same agalnst the person creating or malntalnlng *he Same s -

The ?earson case: above c¢ited was filed and decided in
the lower Court before the adoption of the Code_af 18075 and

the proposition we desire to insist on here was not involved

in that cases




8587 SUMMONS—OriginaI. ‘ . FOR SALE BY GEC. D. SARNARD & £0., ST, LOWIS, 4

CIRCUIT COURT OF

THE STATE OF ALABAMA, ) , ; |
..... SRRSO - - X ¢ 1 5« WO /) /1 s 1 2P

........ BaLlaAwWdn ooecereeeeecrrmreassrenerrmenneee e COUTTY. :

_ o | : IN EQUITY
To any Sherif of the State of Alabama—GREETING:

WE COMMAND YOU, That you summon..... QeMe@OTAON | s
oy ESeambig erreresenne e County, to be and appear before the Judgde of the Circuit Court
o SO Baldwin e eveeeee e eene et eneee Cou,nty, exercising Chancery jurisdiction, within thirty days after

the service of Sumwmons, and there to answer, plead or demur, withowt oath, to a Bill of Complaint lately exhibited

by.-.....;. e eaeeen e The Town of.Bay. M:.nette,

AR QaMeGordon, R

adainst siid.

and further to do and perform what said Judge shall order and direct in that behalf. And this the said Defend-

ant shall in no wise omit, under penalty, ete. And we further command that you return this writ with your
endorsement thereon, to owr said Court immediately upon the execwlion thereof.

WITNESS,........ TeWsRicherson, Regdister of said Cireuit Court, this
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YT R W | S, V.Y, X S — o THE STATE OF ALABAMA,
, j ; . -
CIRCUIT COURT OF Baldwin County. -
. Baldwin £..counry, .
I BQUI T I;f Received in office this....oooovooeeeeen.
- } day of F —
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GIRCUIT COURL,
" Baldwin County, Alashama.
In Bgquity.

‘Town of Bay Minette,

VE.

0. M. Gordon

S A

Brief for Complainant on

Demurrers by Defendant.

W. 8. Anderson,

'Foffcomplainant.
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It may be that the Town Council has aunthority to condemn the
building as & nuisance, and abhate the same: but we are not concernmed
with that question, at this time. The guestion in this case ig, has
the Circuit Court,sitting as & court of eguity, such power and Jjuris-
giction. | |

the case of Pearson vs. the City of Birminghem, 47 S¢.80, 1565 Ala.
651, decides the guestion Ffor us. The Brief for defendent concedss
that the Bill in this case is filed under the authority of that case.
But he sesks to avoid the effect of that decision by the suggestion,
that that decision wa® made btefore the adoption of the Code of 1907,
which contains Section 1264, which it is allsged gives the Town Counecil
suthority to condemn ruisances and abate the seme.

An examination of that section shows that it did net take from
Courts of Bguity their jurisdiction to sbate ﬁuisanees on the public
streets on a bill filed by the municipality.

1t is élso éﬁggés£ea'in defendant's Brief, that these questions
were not raised in the case of Pearson vs., Birmingham, cited above.

¥hether these guestions Wére raised or not, it is apparent from
the languasge used in that case that they would not have affected the
decision of the Court. The Court says in Pearson V. Eirmingham,_“

"That the ailegétions of the bHill thet the bhuilding in quéstion
ig unsafe, the walls out of plumb, that it is liable to fall at
any time and it is dangerous 1o passers by =te on the sidewalk,
ete. The prayer of the bill is that said property be declared &

"public nulsance.,and its use be prchibited,and it be abated.”

"These sllegations show a nuisance of a public nature, which is

a menace to the safety of the citizens.”

In the same case the Court uses this language in the opinion,

It ig settled by thé decisions of our court that the courts of
equity have Jjurisdiction to abate nuisances on the public streets
on bill filed by the municipality.“ citing,

City of Demopolis vs. Webb 87 Ala.659 ,666,667,6 So. 408
Reed v. Blrmlngham 22 Alan559 044, 9 oo 161
Webh v. City of @emopolls 96 Ala 116 L1387, 13 S0.289.

I would call the Court's attenticen to the similarity between the

éllegations and prayer of the Bill in the cese &t bar, and the allega-

tioms and prayer in the case of Peasrson v. Birmingham 155 Ala.631.

Reégg;tfullyfiu itted,
7/m

Solicitor for CTompleinant.




The ZTown of Bay Minette ) Circuit Court, Baldwin Couanty, Ala. In Equity

i

VSe Bill filed by the iunicipslity to have

T i S

0. M. Gordon 2 certein building in the Town declared to be

-& public nuisance,

Brief for Gom@lainants on submissfon~of-thé_eause on Demurrers
filed by Defendant.

In the Brief furnished Complainant on the submission of the csause
Counsel for defendant, cells attention to but two objections to the
3i1l, viz: S | '

"The Bill does not allege that any action has ever been
taken by the Town Council to declare the building a nuisence;

- neither does the bill allege that notice has ever been given

respondent, Gordon, to remove the nuisance.”

We assume therefore that thé two objections slleged in their
statement of the case are the only ones on which they rely to have
their Demurress sustained,.and will answer these two objections.

. It would seem that a sufficient answer to both propositions may
be found in the. Bill itself. The Bill slleges,"that the walls of said

building are out of plumﬁ, that it is unssfe, that parts of it are

lisble at sny time to fall on the side-walk,esnd it is dangerous to

‘passers by on the'side walk, end it is a public nuisance,”

The Bill also alleges, that the bullding is within the corporate
limits of the Town, end within the fire limits of said Town, that it
is situated near the éenter of the Town and in the most poﬁulous farti
thereof. The Prayer of themagll is "that youf Bonor will take jurisdic
tion of the case snd on the cbming in of the evidence, will order end
decree, thet said building‘isla public'nuisance,.that‘its'use be prohilt
ited, and it Ee abated.&c." |

The Bill does not allege that said building has already been de-
clared a nuisance; but that the Court will sllow evidence to be taken,
showing that the facts are true as alleged in the Bill, ani after such
facts are ascertsined and estsblished, ther that this Court #ill declax
sgid building a guisance. Hoﬁ can &efendanf reQuire any‘more notice
then he has Bj the service of thke subpoena issued from theA06urt'¢oiap-
péar and plesd,enswer or deﬁur within thirty dsys to the allegations )

of the 3ill.




