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| following d

! intervention

RUTH W, COIL, RCBERT F.
=znd JIM KILBANE,

VS

G.

c. GODARD,

on the

3

ulaticn made in ©

respective parties as Lo

that the Respondent was e

Joe Pose; and the Court

5
and testimonyascertains,

.T

That the Compls

owners of i{racts

szid adjacent tracts of

boundary line bhetlween the

southern boundary line ¢f

Godard.

IT IS, THEREFCRE,

th

Tu d ¢

®

all

ot

e
cf the Coemplainanis ana t

Ead
4,

escribed

From the Southeast corner of F action l Section

7, ‘ownship 7 South of Range 2 Easi, in Baldwin

County, Alebama, run west 792 feet, thence North

660 feet, thence West 188 feet, thence South i4hl.5
feet, thence West 291 feel tc a point con ithe West

margin of the highway st 2 poinl marked Iy a

concrete monument for a noint of beginning. Thence

Aun West 315 Teet more or less tc a concrete monument on
the East margin of Mobile Bay; thence Scuth 15 degrees
East 225 feet down the East margin of Mobile Bey to

a point in the center cof the road ditlch marked Ly a con-
crete monument, thence North 89 degrees East 286

nant

tract

S ot e M N M N e e S e

pen Court

testimony, submission

ntitied to relief, and the testimony cf
2

[

after considering all of the pleadings

(()

determines - end -fHindso—

o

and Respondent are co-terminous

het line between ithe

the koundary

;3 that the true and correct

properties of seid parties, is the

the lands owned by the Respondent,

™

ED, ADJUDGED AND DECREED by

orrect boundary line ketween the

ot

he Respondenit, is the south

of land_ owned Jy the R spondent, tc-wit:




feet up the road ditch to a peint on the west margin of

the highway, marked by a concrete menument, thence norin

5 degrees West 216.5 feeti along the west margin of said

highway tc the poiﬂi of rteginning. Sald property

lving and being in sub-divisicn 10 of Section 7,

2hd Sub-division 2 of Section 18, all in Township 7 South,

Range 2 East, Baldwin County, Alebama.

1T 1S FURTHER ORDERED, £DJUDGED AND DECREZD thatl ihe

Register of this Court file & certified copy of ithis cecree for

% IT 1S FURTHER CRDERED, ADJUDGED AND DECREED that the
Complainants be and they are hereby taxed with the cost herein
accrued, for which execultion may Issue.

% Dated at Bay Minette, Baldwin County, Alabama, this Zist

day of Aprii, 1955.










RUTH W. COIL, AND g

ROBERT F. DIEHL, 8

Complainants, g

Vs. 0

0

0

~ C. G GODARD g
Respondent ....... b

MOTTIOHN,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ATABAMA.

IN EQUITY.
NO. _2275

Comes now, J1M KILBANE, by his Solicitor TWLFAIR Je MAS&BﬂRh

JR., and shows unrto thls Honorable Cour

t that he is now a paruy

in interest in ﬁhe subgect matter of the abcve cause, having pur-

chased the land .o* a part tnereoL, 1nvolved in said sult from

the Complainanus above shown, on, Lo-wit

, 1952 .;]

the ljzﬁ-&ay of s

v

WHEREFORE THE PREMISES CONSIDERBD Peu1t1oner prays permissxon

of this Honorable Court to 301n hlmself as a paruv Comp;alnant along

with the said RUTH W. COIL AND ROBERT

¥. DIEHL.

‘\J




© G. G. GODARD,

RUTH W, COIL, AND

' ROBERT F. DIEHL, ~

E:Cdﬁplginants,

Vs,

isiRegp‘c:vfj;ijlent.

s o ok ok sk ok o sk ok o oK

;

"IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA,

- IN EQUITY.
L NO. _2275

ok ke e e o ook ok oK K kR OK

RV
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STATE OF ALABAMA
BALDWIN COUNTY i
TO ANY SHERIFF OF THE STATE OF ALABANA:

You are hereby commanded to summon C. G. Godard to

appear within thirty dazys from the service of this writ in the Cir-

cuit Court to be held for said County, Equity Side, then and there!

to answer the Bill of Complaint filed agzinst him by Futh W. Coil

and Reobert F. Diehl. .
!

Dated this _JZ 2% day of April, 1949.

. Vi
54{55»/{ Vs e V3
;/‘/‘\ |
Register.

o




s 003 s 28
TO THE HONORABLE TELFAIR J. MASHBURN, JR., JUDGE OF THE CIRCUIT
COURT OF BALDWIN COUNTY, ALABAMA, SITTING IN EQUITY:
Your Orators, Ruth W. Coll and Robert ¥. Diehl, pre-
sent this Bill of Complaint against C. G. Godard and, thereupon,
your Orators complain and show unto the Court and your Honor as

follows:

W

'”l;w Your 0§£fdfé'éré'ééch over twenty-one years'of'age
and reside in the City of Mpbile, Mobile County, Alabama. The Re-
spondent 1is over twenty-one years of age and resides at Fairhope,
Baldwin County;-ﬂlabama.

2. Your Orators, the Complainants, own the following
desecribed property situsted in Baldwin County;,ﬂlabama, to-wit:

Beginmning at a point on the West line of Eastern Shore Boule-
vard, which point is 112 feet Southwardly from the intersec-—
tion of said West line of said Eastern Shore Boulevard and
the North line of Section 18, Township 7 South, Range 2 BEast,
thence running Westwardly and parallel with the North line

of said Section 18, 275 feet, more or less, to the East mar-
gin of Mobile Bay, thence running Northwardly along the East
margin of Mobile Bay, with its meanderings, to a point where

the said East margin of Mobile Bay intersects the North line - -| -

of sald Section 18, thence running Bastwardly zlong said
North line of said Section 18, 290 feet, more or less, to
the West line of Eastern Shore Boulevard, thence Southwardly
along said West line of Eastern Shore Boulevard, 112 feet to
the place of beginming; said property having a frontage of
112 .feet on Mobile Bay, with equal widtn in rear as in front,
and being a portion of the property conveyed to Melissaz C.
Parham by F. L. Giblin by deed dated May 16, 1944 and re-
corded in the office of the Judge of Probate of Baldwin
County, Alabama, and being in the North Half of Lot 2 of
said Section 13.

3. The Respondent, C. G. Godard, owns the following
described property situwated in Baldwin County, Alabama, to-wit:

From the Southeast Corner of Fractional Section 7, Towmship
7 South, Range 2 East, run West 792 feet,North 660 feet,
West 1848 feet, South 441.5 feet, West 291.5 feet to a point
on West margin of the Highway for a point of beginning;
thence run West 315 feet, more or less, to the East margin
of Moblle Bay; thence Soutnh 15 degrees East 225 feet down
the East margin of the Bay to 2 point in the center of the
road ditch; thence North 89 degrees East 286 feet up the
read ditch to the West margin of the Highway; thence North

5 degrees West 215.5 feet to the point of beginning. Lot
lies in subdivision 10, Section 7 and subdivision 2, Sec-
tion 18, Township 7 South, Range 2 Bast, with 211 the ripar-
ian rights herewith,

4. The above tract of land, which is owned by the Com-

plainants, and the above described tract of land, which is owned by,

b -3 g 1y - - -
the Respondent, adjoin. The Complainants and the Respondent are
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co-terminous owners of the two sgaid tracts of land and the boundary

line between the two said tracts is disputed.

PRAYER FOR PROCESS

Complainants pray that the usual process of this

"Honorable Court forthwith issue to the Respondent requiring him
to appear and Dlead answer or demur to the Biill of Complaint filed
against him in thls cause within the time and under the pains and

venalties preseribed by law and the rules of this Court.
PRAYER FOR RELILF

The Complainants pray for the following separate

and severszl relief:b

1. .That the boundary line between the tract of land
owned by the Complainants and the tract of land owned by the Re-
snondant be establls&ed 3

2. That the order or decvee of this Court locate
and define the boundary line between the property of the Complain-
ants and that of the Respondent and direet g competent surveyvor to
establish permanent stone or iron land markens in accordsnce with
the decree of this Court from which future surveys of the land em-
braced in the saigd Judgment shall be made in the manner provided by
Title 47, Section 4 of the 1940 Code of Alabama.

3. Complainants further pray for such othe r, further

and general relief as they may be equitably entitled to, the prem-

ﬁpilc1tor for Complainants.

ises considered.




RUTE W. COIL & ROBERT P. DIEEL,

COMPLAINANTS,
Vs,
DOCTOR G. C. GODARD,

RESPONDENT.

TESTIMONY OF CAPTAIN JOE POSE, TAKEN
BEFORE HON. HUBERT M. HALL, JUDGE OF THE 28TH JUDICIAL
CIRCUIT OF ALABAMA. |
ON SULY 7, 195i.

APPEARANCE:

FOR THE COMPLAINANT: HO0N. TELFATR J. MASHBURN,
Bay Minette, Alabama.

FOR THEE RESPONDENT: MESSRS., CHASCN & STONE,
Bay Minette, Alabama.

LOUISE DUSENBURY; REPORTER




CASE NC. 2275,

ME. CHASON: ‘We would 1ike for the record to show that it is
agreed between the Complainants and the Respondent
in this cause, acting through their respective
Solicitors of Record, that the testimony of Joe Pose
"may be taken %today without the necessity.of any .
of the required notices for_ﬁhe purpcse of perpetuating |
testinmony, and thét all of the requirements and
technicelities for the purpose of perpebtuating such
testimony is waived by the Complainants.
It is further agreed that when fthe ftestimony
is btaken for the Complainants and the other
testimony for the Respondent in this cause that
"if Captain Joe Pose is able to attend Court that
he mey be recalled at that time, either for further
direct testimony or for cross examination by the
- Complainants, but-if he is unable to be in Court at that
_time, the féct that he is not here shall in no wise
prejudice the Respondent because of the Testimony taken
; todey.
It is further agreec if Captain Joe Pose can not
be present in Court when the other testimony is
taken, but his testimony may be teken by depositions,
then it is agreed that both parties may be allowed
to take additione] testimony by depositions.

(page 1)




CAPTATN JOE POSE, A WITHESS FOR THEZ RESPONDENT, BEING FIRST DOLY

There having been mo official order for
the taking of testimony on this day, it i1s agreed

in open Court by the parties that this testimeny

may be taken today without any official setting of the @

case,and any nobtices that might be required are

" hereby walved by both parties.

SWORN, TESTIRIED AS FOLLOWS:

Examination by Mr. Cheson.

Q.

What is your name?

Joe Pose.

Where do you live?

I live down in Fairhope.

How long have you lived in Baldwin County, Alabama?

T was born and raised within four miles of where I am now

living.

Eow 0ld are you, CapiEin?

72.

Sb you were born iﬁ what ﬁear?

1882.

What was your f atherts name?

They called him Walkin, but Joachim was his name.

Was that Walkin spelled a2t times W AR X E A N and at
(page 2} -
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Q.

<.

other times W AL K A ¥ E?

Yes, sir.

Was it spelled both ways at different times?

Yes, sir,

Now are you familiar with a tract of land located in
Sub-division 10 of Section 7, Township 7 South, Range 2 East
in Baldwin County, Alabama, ﬁhat is now owned by C. G.

Goddard - - Doctor C. G. Godard, and invclved in this suit?

~Yes, sir.

Are you alsc familiar with a tract of land locabted in Lot
2 of Section 18, Township 7 South, Range 2 East, which is

involved in this sult, and which is now clainmked by a

Mr, Jim Kilbgne?

Yés3'sir.
How long have you known those two btracts of land?
Well I have lkmown them since I was o0ld encugh to know

anything; when I was a little boy my father bought this

 tract from Mr. Darling.

' Q.”_Ybur Tather bought the lend now owmed by Doctor Godard from

Thomas Dariing?
Yes, sir.

Who was the owner of the land scuth of fhe ditenr?

- Themes B. Darling.

Thomas B. Darling had a house on the land claimed by the

Complainanbts and he sold the land %o your father which is

‘now owned by Doector Godard?

~Yes, sir

{page 3)




Q. At that time was there a ditch on the line near this
property?

A. Yes, sir.

Q. What was that ditch known as?

A. As the dividing line. There was an iron stob by the dlbch and

'__another_iron stob up at the water line,

" Q. You say there was an ircn stake in the dit&h near the water
line? |

'A. Yes, éir.

Qe .What waters are those?

' A. That is Mobile Bay.

Q. Bast of that, out near where the present highway is, was
there another stake?

A. Yes, gir,

3. That Waé an iron stake?

A, Yes, sir.

. Did your father show you those two stakes?

‘.0

A, Yes, sir.
'.Q.'About what year was it that your father showed you those.étakes?
A, Well it was sometime - I guess I was about eight or nine years
old.
Q. And you were born in 18827
A, Tes, sir.
Q. That would have been in 18%9C or 106917
A, Yes, sir.
@. Did your father own the land on the north?

{page L)




Qe

AL

A,

Q.

Y es, sir, and he said this is the line between my property and

Mr. Darling?s property.
Didke tell you anything about an agreed line?
No, sir - - He mentioned that this was the line. He ssid:

"This is the line between my property and Mr. Darlingts lang"

_:Did_he_state anything to you sbout having discussed this line

with Thomas B. Darling and it being an agreed line?

‘T didn't go into that.

He told you that that was the 1line?

Yes sir.

Did he tell you how far north Thomas B. Darling claimed? -

I presume it was to the ditch; the ditch was the north line of

the Darling tract.

Your father told you that the ditch was the north line of Thomas

B. Darlings land?
Yes, =ir, and the south line of his land.

Your father sold that land a few years later?

"Yes, sir, back to Mr, Darling.

Ee sold it back to Mr. Darling?

Yes, sir.

Was this property that was owned by your fabher, and which is

now owned by Doctor Godard, was it later sold To Mr. Walthall?
Yes, sir.

Do you remember about the yesar that Mr. %alfhail bought that?
T don't remember the year, bubt I remember people talking about
Walthall buylng 1t.

(page 5)
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Was there a fence erected there?
Yes, sir.
Can you give the Court your best judgment about the year the

fence was put There?

Well I went picnicing and fishlng - fish frylm - in there and I

“had fo zo through the fenece to get on the land.
25 , g

Was %that more than - - how many years ago was. that?

I would say it was 25 years ago.

25 years ago?

Yes, sir, I would say so.
You would say that that fence was there abt least as far

back as 1297

1629 or 130.

Now Captain Joe, how long did that fence remain there in That ditch

Well I was around there every summer three or four times on
fish fries. There was a nice spring of wabter on the property
and they would pick that out as the place to go and we wWould
drive doﬁn the road and go through the fence - it was thers at
least 20 years. The wire rusted out.
How &id the fence run in regard to the ditch--on the north or
south side, or in fthe ditcn?
On the north side, righft in the ditch.
Is that ditch still There?
Yes, sir.

Visible to anybody?

Yes, sir, it is visible; it has f£illed up, but you can walk




.’/ 3

‘down it. |

Q.“ Now have yoﬁ continued %o pass by this land, and are you still
familiar with it? '

A, :Yés, sir.

Q. Are there any evidences in that ditch at fthe present time of an old
~fence?

A, Well there maﬁ be one or two of the old post left.

' q. Is there another fence erected along or near the ditch?

A. I don't think so.

Q. You dén“t kmow whether Doctor Godard has a fence there?

A. I have not been there recently,

Q. Captain, did you act for many years as a real estate agent,
selling lands?

A, Yés, sir.

Q. Did you ever act as a real sstabe agent in selling ﬁhe.land now.
claimed by the Rex Compiainantée down in Section 182 ~ - The
‘lands just south of that ditch?

A. Yes, sir.

Q. Do you remember the first pabities in the transaction that bought
it while you were acting as real estate agent for it?

A, ¥Yes. I sbld it to Doctor Martinfts wife; I don't remember her
name.

Q. Louise €, Martin?

A, Yes, sir. I sold it to Mrs. Martin and maybe a year or two
later I sold it Lo James Coil and his wife.

Q/ Were you involved in the dedd from Mr. Giblin to Melissa C.

Parham?

(page 7}
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No, I was not iﬁvolved in that.

In the deed from Mr. Giblin to Louise C., Martin - that was
dated or made in 19L7?

Yes, sir.

At the time Mrs. Martin bought it was there any mention made

about the land north of the ditech?

At the time I made the sale to Mr. and Mrs, Martin - the deed
was in her name - I went and showed them the line. I said:

"This is the line here". "This ditch is the line. We will

gilve you title insurance to there; there is some dispute

_about the title over here, but we can’t give you a warranty.

deed to that",
Did Mrs. Mertin and Doctor Martin, as you call him, buy that land

kmowing that the true line was supposed to run down the diteh?

Yes, sir.

Now you say you were also involved as a real estabe agent when
the Martins soid this land to Mr. Diehl and Ruth W. Coil?
Yés, sir.

Was that deed made about July 10, 19L8%

Yes, sir,

Did you show the true north line of the land wWhich they purchased

to them?

Yes, sir.

Were they attempting to purchese the lend that you referred to as

being in Lot 2, Section 18, Township 7 S outh, Range 2 East, and

- the land where the house of Thomas B. Darling was located?

{page &)




loéated?

xes, sir. _

Thet is what they were buying? -
Yes, sir.

When you showed them the true north line of that tract

m of_1and what did you tell fthenm fhe true line was?

I said: ™his ditch here is as far as we can give you a
title to; this is the dividing line'. Pretiy near the same

words I told the Mariins.

. Did you see the deed thabt was executed and delivered at fthe time

the Martins bought it, and at the time they sold 1t to Diehl
and Coile?

Yes, sir.

Dia the deed say that the titie -- or recite that the title was
not warranted to any land north of the ditch?

Yes, sir, there was a quitclaim deed to thab.

Restricted the warranty?

Yes, sir,

You didnft ﬁaﬁé.énything to do with the conveyance when M}.
Kilbane bought 1it?

¥o, sir.

You were not involved in his transaction?

No, sir. I do remembéf another thing in connection with both
bf those sales. The persons each time -~ Martin, Colle &
Diehl - didn't pay for any footage north of the ditch. We sold
the land by the foot and measured it to the ditch and digntit

(page 9)




Q.

AL

collect any money for lands north of the diteh.

You say in the sale to Martin from Parham, and in The sale from

Parham to Colile and Diehl that the consideration Tthey paid was

- measured from the south side of their property up %o the ditch

by the foot?

Yes, sir.

fAnd that they paid no consideration for the land north of the

.ditch?

Correct.

Now you say that your father bought this while you were a small
boy?

Yes, sir.

Have you ever seen his deed, or do you kmow the approximate
date he bought it?

No, sir.

Would you say that a deed in .1885 was approximately the

time he was supposed to have bought 1it?

_'I wouldn?t like to say that under oath, Mr. Chason.

Do-you'khow~about wnen he sold 1t?

Yes, I was a good big boy; seems to me like i1t must have been
around - -~

Would 1896 be aboutbt right?

Yes, sir; 1 was bilg enough to go there with him.

You said something eboui going there on picnics?

. Yes, sir.

Who owned it at the time you went there on picnics?
Walthall owned it for a time and I dontt remember who the

(page 10)




A.

A,

Ge

other owners were.
Did you know a Mp. J. W, thnson down there?
Yes, sir.
Do you know anything sbout az lease Me. Walthall gave to Mr, J. W,
Johnson on June 2, 193!, whereby Mr. Johnson was given the right
to >use the land now owned by Doctor Godard for plenicing and
fishing purposes?
 I heard about it and I used the property about that time for
those purposes.
The Bank of Fairhope owned this fract of land at one time?
Prior to Walthall.
Prior or subsequent to Walthall?
The Bank probably got 1t from Walthall.
Do you know anything sabout the possession that Doctor Godard has
hed since he has owned 1t?
Yes, sir, I know about it. .
Has he had possession of this land down to the ditch since hs
acquired title from the Bank of Fairhope?
Yés; sif;' ”. _
Did the Bank of Fairhope, during the veriod of time they owned it,
have exclusive possession of this land, open, notorious,
and hosiile possession, south to the ditch?
Yes, sir. Doctor Godard hag 2 sign up there just north nf the
diteh - "o TRESPASSING, C. G. GODARD, OWHNER"., He had it
- there for years.
Captain, that is sbout all that you know about this?

The Doctor!s possession - I w as in the resl esfate business
{(page 11)




énd I had more people coming to me to buy it.

Q. Was this land generslly known in the community - the'land thatv
lies jusﬁ north of the ditch, in Section 7, and which is now
involved in this suit, was that land generally known in the
commmity as being the lands of Doctor C. G. Godérd?

A.H_Yés, sir.

Q. 'ﬁas it generally regarded in the community , and has it been
gush for the last 50 or 60 years, that the ditch was the true

‘diviﬁing line between the two properties?

A, Mr. Chason; I never heard any question about the ¢ividing 1ine;
=éverg’oody seemed +to think that was the dividing line; I never
heard anything about it unbtil recently.

Q. EHave you been involved in sales of land north of the difch and
. any survey made and sterting point was used as north of the
ditch?

A. To, sir. I have been involved in sales, but I down't know how 1t

- was surveyed.

ON CROSS EXAMINATION OF THEIS WITNESS BY MR, MASHBURN, Ex TESTLFIED:

.Q. You say in this deed from Melissa C. Pafhaﬁ to Louise Martin that
they didn't sell the land north of the ditch?

A. Yo, sir. |

Q. Who drew up the deed, Captain Joe?

4. The deed - let's see - - from Parham--

Q. T will ask you this, didn't the deed c¢all for the north line
of Section 18 %o be the north line of the land sold?

A. I Gidn't read the deed. |

2. Didnft-that deed recite thab you were not giving a warranty

(vage 12)




a warranty deed to the part north of the ditch, bub a

statutory warranty deed to the land north of the ditch?

I dontt know.

- If you say it was in -- wWasni't In The degd-~-

We mell that water front land by the foot and it was sold by the

foot from the gsouth line to the diteh to Doctor Martin.

- Then why .didn't you describe it to the ditch. I would like

to read you the‘description and ask you 1f that wasntt the
description in The deed?

I dontt remember seelng and reading the deed.

Does the deed sgy or recite thatthe grantors?! purpose

in excepting the portion of fthe property from the warranty is to
‘make the deed a general warrénty deed to all of the property

in the deed, except said lands north of the ditch, and make this g

- Statutory warranty dedd to the lands north of the ditch?

Yes, sir.
They would not have put that in there if they did not intend

to convey 1it?

 Didntt convey it by warranty deed.

When-you said They didn't intend to give title to you, you
mean that they didn't warranbty it?

.I dontt kmow about ﬁhe deed,

Doctor Godard didntt attempt to establish possession of that
land before he bought it, did he?

Doctor Godard had control over it to the diteh.

Do you know when he bought it?

No, sir. {page 13)




Wasnft'it*April 1399
I expect it was.
Do you know when this sult was filed?

. No, s=ir.

Q. If this suit was filed before Ahpril ~ - prior to April 22, 19L% -

and Doctor Godard 8idn't buy it until, 4pril 22, 1939, that would

be less than 10 years?
That figures right.

I believe you testified that after your father had owned this
land that it was sold dack o the Derlings and that Dariing

at the time he bought it from your father, also owned the land
that Mr. Kilbane is claiming teday?

Yes, sir. |

All through the yezrs, and up te the time The Barnk soid to

Doctor Godard, wasn't the north line of Sectiorn 18 always used
as the description éf the nerth line claimed by Xilbane?

.I never saw the deed; all I saw was the asctual prcperty.

‘Until the Bank made the deed to Doctor Godard, wasn't the

south iine of Section 7 always used as the description of the lot
of land he bought?

I couldn't tell you. 411 I know is we sawsthe  tract of

lang and.discussea“the boundary; I don't know what was put on

paper.

(page 1l)




AT

ON.RE—DIRECT EXAMINATION OF THIS WITNESS BY MR. CHASON, EE
TESTIFIED AS FOLLOWS:

Q. He asked you about the deed to Coile and Diehl having in there

sbmething about a warraniy. Do you remember seeing this
 _recita_;_mIt being grantors® intention to convey only such
 tit1eVnorﬁh of said ditch as was acquired by Loulise C. Méftin
-'rrcm Parham?"

A, HNo, sir.

CERTIFICAT

kx

-
-

I hereby certify that the foregoling, consisting of
pages 1 to 15, both inclusive, correctly sets forth a true and
.correct trenscript of the testimony of Depbtaln Joe Pose, btaken
in openLCourt, before Hon. Hubert M. Hall, Judge of said Court,
Com gy 7, 195
| | This 3rd day of September, 165.L.

e Dt

Official Court Reporter. 7




RUTH W. COIL and ROBERT F.
DIEHL,
Complainants CIRCUIT CCURT OF
vs BAIDWIY COUNTY, ALABAMA:

C. G. GODARD,

o Respondent e AR CEQUITE o

ECpmesi?._G. GODARD, Fespondent in the above mentionéd cause;
and,f§r answer to the Complainants‘ Bill; says:
E?IBSTé} He admits the zllegations in Paragraph One.
-~£$ECG§3; He denies the azllegations in Paragraph Two.
 :”H:;THIRﬁ§f He admits the allegations in Paragraph Three.
fﬁ; ﬁFOUEfﬁ?h He denies the allegations in Paragraph Four of the
-~fBi£iﬁénd é;gfs that the southern boundary line of the Respondent's

propéfty &;Ecribed in this Bill is the true and correct boundary

accepted as such for a pericd of more than twenty years prior to the
£filing of this suit, and the Respondent and his predecessors in title
have been in possession of said property up to said boundary line,
which is marked by a road ditech and fence, both of which are clearly
visible.

Now having fully answered Bill of Complain®t, this Respondent

prays that he may go hence with his costs in this behalf expended.

RICKAEBY & RICKARBY

Solicitors for Respondeént




RUTH W. COIT and ROBERT F.
Complalnants ' CIRCUIT CQURT OF
vs . BAIDWINW COUNTY, ALLBAMA:

C G. CODARD, ‘ ' E
7 g Respondent e IN BEQUITY

Comes tbe Respondent in the ahove mentzoned cause an& offers

the following separate and several grounds of demurrer°

FIRST: The Bill is without equity. £

SECOND: Because the Bill does not show that the bouﬁdary
line of the two tracts depend upon a common poin nt, line or land-
mark.e

- FHIRD: Because the Bill affirmatively shows that the Res-

pondent owns the land up to the road ditch which is a definite

P -

and visible landmark.

RICKAREY & RICKARBY

By:

Solicitors for Respondent




IN BQUITY

_ RUTH W. COIL , ét al.

Complainanta

C. G GOD: D,

Hesﬁondént

| . DELURRERS T0 BILL

)“",j—"’“.

o FILED

mz E‘; 1950

RICKARBY & RICKARBY

PR MIE 1 IEGK, Register

E

H
i
!
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RUTH W. COIL, ROBERT F, DIZHL,
and JIN KILBANE,

Complainants,

_Respondenit.

b VP Vo s N i P Vi i Wi i W o

‘This cause coming.on 10 be heard is submitlied upon ihe
original bill of complalnt filed in this Court om April 22, 1949,
snewer of the Respondent filed Februwary &, 1950, petition for

. F b 5 Py .. H R T P T2 T e - iy ol
intervention on the part of Jim Kilbane, Tlled Coreber 20, 1953,

p 3y 2 . wa W T8 . - o 4 3
that the Respondent was entitled to reliefd, and the testimony of
R ) ”, P X {™ oy mt e, S BN y L R A S O3 . £
Joe Fose; and the Couri, after csnsidering zll of the pleadings

; y U S T U A e . v w8 e
mat the Complrinznls ang Hezpeundent arg oo ~Lermiions

¥ kS ¥ 3 p N LN LI (R vy B o B oy ’
ewners of iracis of land, znd that the Dboundary line between the

ey vy

" o o o £ T ., n-:'.\.:;\' AT oy iﬂ:“"w-&‘ e,y W;\r-qﬁ - . -
IT 1%, THEAEZFORE, CRDERED, ADJUDEED AND DIZCRELOD by the
-~ ey o EN y - '] E ey olh g PO 2 P = A . M %
Court that the irue and correct boeundary line beiween the properties

of the Compleinants and the Respondent, 1s the scuthern line of the

¥

following described tract of land, owned by the Respondent, to-wit:

From the Southeast corner of Fractional Section
7, townshilp 7 South of Range 2 Zast, in Baldwin
County, Alsbame, run west 732 feel, thence Norin
660 feet, thence West 1Tl feei, thence Soull 5.l1.>
feet, thence West 291 feet to & peint on the West
margin of the hichway at a peoinl meriked Dy @
concrete monument for a polint of beginning. Thence
Fan West 315 feet more or less to a concrete monument on
the Eszst -mergin of Mobiie Bay; thence South 15 degrees
Tast 225 feei down the Dast margin of Mobile Bay to
a peint in the ceater of the road ditch marked by & Con-
crete monument, thence North 89 degrees East 286 :

P

o e R T AT ARG A T3 AT TNSEITRI T
STATE OF ALABANA, BALDW I COUNTY

b st ("’"" £ y
Fiied we-. p=Z-58 Ly

-

Recorded ... e . bookh%-g;&’_ 2

Py

é
Do W IR
RIE




feet up the road ditch to 2 peint on the west margin of
the highway, marked by a concrete monument, thence north
5 degrees Wﬂst 16,5 feet along the west margin ef said

highway to the point of beginning.

lying and being in sub-division 10 of Section Ts

and Sub-division 2 of

Range 2 East,

17 1S FURTHER ORDERED,
Register of this Court filie =

record in the office of

5Alubama, and

Szid properiy

Section 18, 2ll in Township 7 Sont&ﬁ%m

_Baldwﬁn bomnfy, A?abama.

AJJUSG:.D ND D:..CRE.ZD tna‘%‘. the
certified copy of this decree for

the Probate Judge of Baldwin Ccuaty,"

the cost thereof to be taxed as the other cost

| i € in bhzssgaaae.u : f
I \ ¢S "":a THER ORDERED, ADJUDGED AND DICREED that the
*E\§ ;Ccﬂblainants ba and they are hereby taxed with the cost herein @
; = . accruaa; for which execution may issue. |
. : Dated at Bay Minette, Baldwin Counity, Alabama, this 2lst

A
. dgy

of April,

i, Alice I Duck, Register of
Algbama, do hereby cartifv thet
originai detrae randarad it
B0 cause, which zaid decr
WITNESS MY

HANM™ any

.Lm k,-uw t \.n‘..i. C{

Gy -
HAND AND woAL IS G

1952,

L Fi=”»_-' ( _...'
/ Va7 i
_Judge of the 20ih Judicial Circuit
- of Alabama,

v Tea i

uu_v.wfe:?w:

{ Gircuit Court, In Equity
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RUTHE W. COIL, ROBERT F. {
DIEZL, and JIM XILBANE,
Complainants, : IN THE CIRCUIT COURT OF
VS : BALDWIN COUNTY, ALABAMA
C. G. GODARD, ! IN BQUITY ~ XNC. 2275
Respondent. i
Comes the Respondent in the azbove styled cause and amends
his Lnswer in sald cause so that the seme shall read as follows:
l. The Respondent admits the allegations of Paragrarh

cf Complaint.

O
]
(0]
O
~h
ot
>
(0]
Lo
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2. The Respondent denies the allegations of Paragraph Two
of the Bill of Complaint and demands strict proof thereof,

3. The Respondent admlts the allegations of Paragraph
Three of the Bill of Complaint,

-

- e - The Respondent denie

1]

Fis

the -allegations of Paragraph

Four of the BiIll of demands strict proof thereof.

fan

Complaint an

5. For further answer o the Bill of Complaint the Re-
spondent says that the true dividirg line between the Eespondent®

and the Complainant, Jim Kilbane, is & diteh which has been in
existence for more than &0 years last past and whieh is known in the
community as a road ditch énd that such rozd diteh has been consider:

ed as the btrue line dividing the properities involved in this suilt

for more than 60 years last past. That in 1890 or in 1891 the

o]

o

3

erty now owned by the Respondent was then owned b Walkene
3 K v

g

c0O3

(o]

end the properiy now owned by Jim Xilbane was owned by Thomas
Pe Darling and Lillias May Darling, his wife. That the szid Walkene

Pose was in the actual, quiet, peaceable, adverse and sxelusive
possession of the land now ouned by the Respondent extending South
To saild diteh and the said Thomas P, Darling and Lillias May Darling
his wife, were in such possession of the land now owned by the said

Jim Kilbane and involved in this suis, extending North to said ditch,

That the said Thomas P, Darling and Lillias May Darling, his wife, -
lived on the land involved in this suilt now owned by the said Jim

>

i




such possession of said land South to such diteh unitil it sold and

Kilbzne and their yard exbvended Worth only to such ditch, That they
had no possession of any land lying North of such ditch and the said
Walkene Pose had no possession of any land lying South of such ditche
Tnat in 1891 there was an iron stake located in such ditch near the
edge of lMobile Bay and another iron stake located in such dilteh aboug
wnere the West margin of the present highway now runs. That such
ditch was the agreed line between the said Walkene Pose and Thomas
P. Darling and Lillias May Darling, his wife, at that time, whetier
it was the true line or not, and rezmined as the agreed line between
sueh properties until the land now owned by ithe Rzspondent was sold
and conveyed by Walkene Peose and wife several years later. That E.

-w

We Walthall purchased the land now owned by such Respondent and in-
velved in this sult on May 23, 1926, from the Darling heirs and he
was placed vy them in the acitual, open, notorious, exclusive and

adverse possession of all land now owned by the Respondent and ine-

-

mentioned and about the

«
|-...J
o
-
'.J'
H

s douwn to the diteh !

i

oived Iin this sui ers

-

5

year 1926 a fence was erected down such dite

s @long the South boun-
dary line of The property now owned by the Respondent and there stilé

:
remains svidence of such fence in.such.ditch.__¢1at.such.fenceure~.ﬁé
mained In good condition as the dividing line bebtwesn such propertieé

and as the agr:ed line betwesn such properties for more than 10 vears

|
;

prior To the filing of the suit in thls matter. That later in 1926
the said B. W. Walthall sold and conveyed the land now owned by the

Respondents and involved in this suit to A. M. Troyer whe went inbo

O
4

such possession said land and the said A, M. Trover sold and con-
!
the Bank of Fairhope on January 23, 1936; that 5

(]

veyed such land t

the Bank of Fairhope went inio the actual, oven, notorious, exclusive

AW

neaceable and adverse vossession of said land South to such diteh
and that the fence herein referred to was still standing in such
Gltech as the dividing line between such properties at the time guch

N

Bank purchased said land. That the Bank of Fairhope remained in

conveyed the same %o the Respondent on April 2L, 1639, when the

Respondent went iInto the actusl, quiet, peaceable, adverse and

exclusive possesslion of the land described in his deed, which posSs=-

il

ession extended to the ditech

Lt

by

erein

rs

eferred 1o on the South side



- Gounty, Alebama, in Deed Book 120, pages 179-30, which deed was &also!

of such property. That no claim of ocwnership by any owner of ths
land now owned by Jim Kilbane to any land lying North of the diten

was ever made ¥mown to the Respondent, until In a deed dated May

g

16, 1%, from F, L. Giblin to Melissa C. Parham, which said deed &
is recorded in the 0ffice of the Judge of FProbate of Baldwin County,g
Alabama, in Deed Book 85, pages 102-3, there was a conveyance of 2
&

the North half of Lot Two, Ssction Bighteen, Township Seven South, ;
. ; d

Renge Two Hast, by warranty deed, in which deed it is recited that
the Seller does not warrant the title to a strip of land North of
a ditch having a frontage of 28 1/2 feet on Mobile Bay and 2L 1/2
feet on the rear. That the s2id Melissaz C. Parham upon acqulring
title to the North half of said Lot Two in Section Eighteen went
intoc the actual possession of said Lot, but did not go into poss-
sssion of any land lving North of said ditch as such land was then
in the actual possession of the Respondent. That the said Melissa
C. Parham sold and conveyed the North half of sald Lot Two in

a

Section Eighteen to Loulse V. Martin on May 16, 1647, which deed

is recorded in the OfTice of the Judge of Probate of Baldwin

a warranty deed, but excepted from such warranty 2ll land lying
North of such diteh and a% the time of such purchase the said Loulse

C. Martin was informed by Joe Pose, who was the real estate agent in:

volved in such sale, thet the title was not good in the Seller to an;
iland lying North of such ditech and the sald Respondent al tThat time
was in possession of all land lying Worth of such ditch., That the

su1i%t which 1les in the North half of Lot Two of Section Eighteen ©0O

Robert B, Diehl and Ruth W. CGoil on July 10, 1948, the deed being

recorded in the Office of the Judge of Probate of Baldwin County,

Llabama, in Deed Book 133, nages 279-80, and Joe Pose was the real

' estabe agent involved in such transaction and he Informed such pu

| chaser that the Seller had no title to the land lying North of such

diteh and the purchaser in that sale did not go into possession of
any landé lying North of such ditch as the Respondent was in the
actual possession of such land at that time. That whille Thissult

was pending the said Complainants, Ruth W. Coil and Robvert F. Diehl



Seven and the trus North line of Section Eighteen,

attempted To sell and convey the land involved in this suit and

located in the North half of Lot Two of sald Section Fishteen to the
-

[

-~ aia

crplainant, Jim Kilbane, who has now been mede 2 rarty complainant

in said cause., That no part of the land involved in this suit lying|

North of such ditch has been in the posssssion of the Complainants

or anyone under whom they claim I

iy e

=}

the last 40 years or more, but

the land now owned by the Respondent extending South to such diteh

has been In the actual, quisi, exelusive, adverse, pezaceable and

continuous possession of the Respondent and those under whom he

claims for more than 60 years last past and the Hespondent and those

nder whom he claims have held such possession of said land to such

-

LI
Liecn

o

on the South as the dividing line between such rroperties re-

gardless of whet er such diteh is the true South line of Section

Heaving fully answered the Bill of Complaint this Respondent

prays that he may go hence with his costs in this matter,

iy




