TRE STATE OF ATAZAMA = = = » - JUDICTAL DERARTIENT
SUPREME COURT OF ATABAG

OCTOBER TERM 1958-59

Velens Rirkman

P

@mﬁ%_ '. Pietmen

Appeal from Bsldwin Clrecuit Jourt,
' In Bquity

LIVINGSTON, CHIEY JUSTICE.

This ie an appeal from a fimal decree of the Baldwin

Civecuit Dourt, in Bgul

ty, ovdering the gpecific perfovms

of a written contyact e sell laod., The contreoct declaved

on and imtroduced im evidemee im the cour: below ig in worde

and flgures gs follows:.




“EXHIBIT A"
“QFFER T PURCHASE

“We agree to purchase the property imown as:

that

411 that parcel belonglag to Valena Kirkean
fvonts Second Ave. (Church Btreeg) belpg 300 Leet

more vr less and vuoning sastwardly to Section

Strest and fromtimg Section Btveetr I00 feel move

ila :ﬁ-@@%’g 2ioe 2 gmell

; Bagt of Bectiom
Sgrest. The entive tract comtaining eleven {(11)
heres more oy less.

“Consideration: $7,000.00

“mermss  Oash or, at sellers optiom, 290 down and
the balance on three equally divided yearly payments.
The unpaid belavee to deaw interest 5% Avmum. IU is
wnderstood thet a zood and wmerhketable title iz fo be
furnished and degl iz to be closed within 30 days
Erewm recelpt of sbstract te date,

“raves, rents, insurance, and inderest prorate Lo
possession da -

“Possesslion to be %*Vﬁm wpon delivery of deed which
will be upon paymest of down payment or cash payment
whichever gellers elects.

e heveby ﬁeyw&mt with Valepna Hivikman $100.00 as
eprnest money, recelpt of whick is hereby ackuowledged,
te apply on the purchase price. BSaid earnest money
ghall be returned o 1 [sic] ve uvpon desand 1if this
pifer to purchase L not sccepbed by the owner withln one
(1) day from the date hersef, v, upon acceptance b@

&ﬁu @Wﬁ@ﬁg ‘ghiall be forfelred as Liguidated damages

if we faill vo cvaply with the sbove terms.

Pigigm &ﬁ,

— {Seal)
_ By
Secil Poiman
H8iened)
tHeal)

- Buyey

Leasora D, Tiemeyer




SADCEFTANGS

nohe Foregoing offer ig hereby aceepbed by us
thie 10th day of November, L95Z.

Hegtoned)

{(Eeall}

e
- Valemae Rlrikman

"(Bigned)

Cmmex

{gi&%@% ~
m@g& 3}‘ "',"":%-‘_“: : _.5}‘

ce was taken ore tenus before

The testimony in this ce

the trial judge. Where the testimeny 18 talken thus, the trial

judge has the witnesses before him, hears their testimonmy, &nd

1y

chasrves thelr demeonor on the stand, aud unless his judgment

salpably wremg kis Finding will not be dispurbed on appeal.

Puckert v, Puckert, 240 4ls. 607, 200 So. &£20, emd cases clted

thereln.
Appellant sdaits that she signed the foregoing written

Imgtrument bub contends that 1 should oot be enforced for the

following reasens: (1) becauge It was exccuted on Sunday, (1)

the respondent was a marvied woman at the time of its execuw

st her hushand 4id not join thereln, (3) that the re-

went d3d not Sreely and veluntarily sign the contrack,

{4) the lond in questien was hex homestead, and (3) the re-

5 @@ﬁﬁ%ﬁt regcinded the @mmtmaa

Cmly those &@ﬁimwwww%@ of ervor gupporting the fove-

zoing contentione &x@:ﬁwﬁﬁﬁﬁiﬁmsiy argued in brief to merit

our attention. We m&mht well




Ly questions

2

which the evidence was in comfliect, but we

will briefly discuse them iz the ovder set out abgve,

Ynder Title 9, Sec. 21, Code of Alebame
executed on Sunday, with certain exceptions not here igvolived,
are vold., The written contract intreduced imto evidence bears

date of Wovember 10, 1952, which date fell on Monday., VWhere
B ® \

there Ll no indication div ite face thet the ds

te iz false, the

presumption of law is that it was emecuted om the day of ics

date. The presumption is rebuttable, but the most that can be

said of evidence touching the point is rhet it wes conflicting.

See Nelson v. Brown, 186 Ale. 397, 51 So. 360,

&

We gre unwilling to say that the trial cowrt committed

error in his finding thet the coptract wes nob exscuted on
Sunday and that the provisions of Title %, See. 21, supra, did

nol apply.

Appellant’s next contestion 15 that she was & may
woman and sinee hew huskand Jdid wet sigs the comtrect it is
vodd, Title 34, § 73, Code of Alabams 1840, provides:

“The wife, if the busband be of sound ek,

kY

gud haz wot sbandumed her, or be net & nonresie

£

Cent of the state, or be not imprisomed wnder a
comviction for erime for g pevicd of two yesrs

or more, camnot aliemate ov mewigage her lands,
or any interest thereiv, withews the assent and
concurrence of the hushband, the assent and cone

egrrence of the husbaud to be menifested by his

in the wm

joining in the alienation de pregseribed




by law for the execution of comveyances of land.

Pur if the huashe

od be non compos mentiz, or has

sbandoned the wife, or is 2 nonregident of the

Btate, or ig i

mprisened under a comviction P
prime for & ‘g@@m{;@ w i yw@ Gy moEe, the
.‘*&é‘“ﬁ?& m@?‘?‘ alienzte ou mmg&g@ her Emma @ LE
she ware sole.t

Tt i true thaet ot the tise of signisg the contrach,

Yalens Eirkoan was married to & oao nasmed Chester 4. Reed.

o

There was gize bestion

oy showing that Chester A, Reed has not
Lived with Valens Hirkman for glmost twenty veavs. A& divoree

from this merrisge was grented Valens Rivk

nan on Jume 195, 1933,

3

In & deposition f£iled by Valsma Riviowm in the 4

&

e

wopree acflon,
she stated thar her hushand was a monresident of the stake of

nd bis last !

knows addrese was G zimg@ﬂ Tilinmolis. She
alse stated that she and Chester 4. Reed had not lived fo-
gother gines 1934, and she bad veceived mo support from him.

We think there

vie testimony te show that Chester A.

Reed 'ﬁm & nonvesident, thus peraitting Valens Kirkoan, undew
the provisions of Title 3%, Sec. 73, Code of 1940, to contvaet
for the sele of land without the necesuity of her besband
Solnlng.

‘hppellant srgues that she did uot freely and velun-
tarlily sign &&@ eontract. To sustein her contentlion ':%i*-m this

wd, she -m%ﬁﬁ@m& her own testimeny that the appellse picked

her wp at her %a@m% drove o his office and put hor in & dark
roem, Vet the witness, Leansra Wlemeyer, who witnessed the

writing in guestion, testified the appellant wmade wo complaing




o hew, and frow hew

impresgien at the time the appellant eo~
reved the contract of her owo free will., The trial court

found that the zppelilent freely aund vwoluntarily cngered the

sontract, and big fiandio

palpably weong. MeCery v, MoMorris, 265 dla. 483, 92 Se. 2d

., Stone, 255 @&5@;&@ 541, 52 Bo. 24 375,

Sppelliant o brief copbends the covtract is bioged

ith fraud due to the swrrownding circuwsstances. She would

have us set aside the findioge of the court below because the

complaivant 16 & young man and regpondent an aged woman, It

is true that the law will look closely wpon any deslings in

which the position of the parties is obviously upegual. Yet

& reading of the trenscript gives no hint of frewd., Theve 15
mm-&&w&&%wmy'ﬁﬁ”%Q the ﬁgﬁﬁ'ﬁﬁ the regpedctive parties except
that they are both over twenty-oue vears of age. True, theve
15 some testimony that respundent culy went through the foursh
grade in &ﬁkﬁﬁig but chere wae alse testimony that the vee
S@@m@ﬁﬁt wap guite intelligent and bad had other real estate

transactions., Without wmere, frawd will net he presumed mer

because the parties ave of opposite sewes. Vimw v, Winm, 242

4la. 324, & So. 2d 401; Mozpison v, Pedoral Lewd Zenk of Hew

frisans, 232 Ala. 138, 167 Bo. 28B. Here agein the evideoee

is iw comflict ond nw

reversible erzor is made Lo appear.

The question of the appiicebilicy of the Ho

‘”—e

nestead Law,

Title 7, Sac. 625, Cods of 1941, was corvectly dotermined by

the frial cowrt. The trect of land in guestlion was not claimed

by appelismt as g homestead on the tan asssessment wrolls. There




i

was testimony to the effect that the land was wnimproved and
had no dwellings on it. Agide frow this, we kmow of ne law

in this state which would prevent @ mawszied wemasn whose hus-

bvand had ghavdeved her or iz @ ponvesident @ﬁ this state

Exom sall ﬂﬁg & homestead owned by @ﬁ% im.hﬁx-@gﬁ~ﬁi@%ﬁ.‘_$@ma

F%=@ﬁ“%ﬁ$§@ 3k, f tode of iﬁ&ﬁg asppliies to a homestead cwned

by & wife im her own right, as wall as other real esbate owned

by hew. ﬁﬁ@.ﬁ@m@&;@tzﬁ@¢-vﬁ.ﬁ@ﬁmﬁg 127 ada. 301, 28 Bo. Ti3.

S

Lssignments of Buvor Neg. 20 and &l deal

i
4

vith an ale

v-

leged recission of the congract by appellapt. There was

testimony that appellant mailed appelles 2 letter retuwraing

ﬁ%ﬁ carnest money and attempting te canvel the contract.
There iz we evidemce that appellee acceded te thse sdes of
termination, w&ﬁ bere ig sople gvidence thal ﬁﬁ'w&&”xﬁgﬁya
willing end &%ﬁm g yawzﬁrm the contract, 4n ex parte asl
by one of the parties to & combract attempting to ﬁ%&fiﬁy

1te effects doss not In laow amow

¥ to z recisgion. Lowlin v,

gt
o
£

L2

Balmor, 244 Ale., 285, 13 8o, 2d 1

5

gathern Creawsyy Co., 4246 Ala. 307

The guesticon of laches 18 vaised for the flrst time

on sppeal and cammot be congidered. Thomss v, Famk of

Burtebare, 263 Ala. 658, 11 8o, 2d

oo
iﬁé

I70; Whive w, State, 264

Ala, €9%, 81 So. 24 267.
\&gpﬁiiﬁﬁt s L3¢k Aswigmment of Erxror insists that the
laméd sued for im rhe BILL of complain: is mot the saune land

encompassed din the trial court’s decres. The contention of

appellant s well taken, However, there is ne guestlon 85 to




the property which is

ey decrves follows

£iled rather than the amend

been evidence of the more techwieal deseviption of the prop-

arty, Lt ceuld not be ervor bo uwse 1t ip fremisg the decrss.

mend the decree to conform
to the amended blll of cemplaink, Tn commection with the

necessity for the deseriptiorn of real property in gsults for

specific performance, sece Minge v, Greem, 176 Ala. 343, S So.
381,

&&i vither apgigoments of error have been conslidered
and are without mecit. The trial judge heard the svidonce

o

- % 4 0t et ?’ R g gﬂ: e “Eg’“ b o e b s .l *Q'. I’
ngs have the effect of 5 Jury wérdict.

L ¥

2 iz & ‘Eo%;g E&i& gﬁe ﬁf»ﬁ ‘gf‘gg‘{éw

Finding po reversible erzor, the decrse is due o be

Affirmed s vevonded to the trial cour: for sorroge

4

tion of the deorse 46 Indicated.

Lawson, Stekely and Merrill, I7., conewr,

.




THE STATE OF ALABAMA...JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

“1st Dy, No._..710.

VALENA KIRKMAN Appellant

Vs,

CECIL PITTMAN , Appellee,

From BALDWEN _ Circuit Court.
IN  EQUITY '
The State of Alabama, }
City and County of Montgomery,

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-
going pages, numbered from one to EAGHT ______inclusive, contain a jull, true and correct copy
of the opinion of said-Supreme Court-in-the above stated cause; s the same appears and remains of
record and on file in this office.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this theuwgé?:hm___"_day of

FEBRUARY , 1959

T ol A e

“~¢ferk of the Supreme Court of Alabama

—z



THE SUPREME COURT OF ALABAMA

Appellant,
./ 'vs_ .
AAAAAAAAAAAAAAAAA CECIL PITTMAN
Appellee.
From .. BALDWIN CIRCUIT Court,

IN EQUITY

COPY OF OPINION

BROWN PRIMTING CO., HOHTGOMERY 1537
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OFFICE OF
CLERK OF THE SUPREME COURT
STATE OF ALABAMA
MONTGOMERY

Mrs, Alice J. Duck

Register Baldwin Circuilt Court
Box 239

Bay Minette, Alabama




Circuit Court

1st :Biv-ﬁo ;
e W e i “EGUTEY
VALENA _.KIRKMAN 2 i
o Appellant.
: VS.

CECIL ?ITTMAN ________________________

Dear &% MI‘S. Duck: -~

The Supreme Court today overruled the application for rehearing in the above
stated cause. No opinion was written on rehearing. _
B
Yours {ruly,
X ':";,:-ij“
J. RENDER THOMAS;”
Clerk Supreme Court.

MAY SIdER, 1959+
(THURSDAY )

A8t  pivwes 710 . = Baldwin _Circuit Court
VALENA KIRKMAN . auicy
& g *  Appellant.
r = e - '
CECIL PITTMAN i
Dear Mrs. Duck:- Appellee.
RS :
e CERTIFICATE OF APPEAL . ..

was today received and filed in this office.
Yours truly,

J. RENDER THOMAS,

JANUARY 5, 195 7 Clerk Supreme Court.




