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Honorable Telfair J. Mashburn
Judge of the Circuit Court

Baldwin County ;
Bay Minette, Alabama

W

Re: Walter Crooks vs. The Baldwin
County Eastern Shore Hospital
Board, a corporation, and The
Thomas Hospital, a corporation
Circuit Court of Baldwin County, Alabama

Dear Judge Mashburn:

We have recently filed on behalf of each of the defendants
in the above-referenced case a plea in abatement, setting up
as a defense to the plaintiff's action the exemption of the
Thomas Hospital from suit under the doctrine of governmental
immunity. The same question has been before the Circuit Court
of Baldwin County, Alabama in the case of Patricia A. Sibley,
plaintiff, vs. Thomas Hospital, also known as Baldwin County
‘Eastern Shore Hospitdl Board, defendant, Case No. 5,696, in
which an order sustaining the plea in abatement abating the
action was entered by the Court on or about July 28, 1967. The
order was signed by Judge Dan T. McCall, Jr., whom I believe
was holding court for you and heard the plea in abatement and
granted 1it.

There are a number of authorities in Alabama which hold
that the hospital, such as the one which is defendant in the
case at bar, camnot be sued in tort because of its "public" mature.




Honorable Telfair J. Mashburn
November 6, 1968
Page -2~

As you know, the Thomas Hospital was established by Act
No. 46, of the Regular Session of the Legislature of the State
of Alabama of 1949, Page 68.

A petition, resolution granting authority to incorporate
a public corporation for hospital purposes, a resolution
approving the form and contents of the Certificate of Incorpor-
ation of the Baldwin County Eastern Shore Hospital Board and
a Certificate of Incorporation of such hospital are all recorded
in the Probate Records of Baldwin County in Book 008, Pages
61 through 68. Certified copies of these instruments were
offered in evidence and were attested by the Probate Judge of
Baldwin County, Alabama, in the hearing on our plea in abate-
ment in the Sibley case, previously mentioned. 1In addition,
I believe we offered in evidence a letter from the Department
of Revenue, State of Alabama, Legal Division, in which the opinion
of the Attorney General is set forth to the effect that Thomas
Hospital is a legally comnstituted public agency of Baldwin
County and is an instrumentality of the State of Alabama. 1If
not, I am confident we can furnish you with a copy of such
letter, if the Court wishes to have it.

I am including herewith a portion of a letter brief that
we have previously done in support of our plea in abatement. T
have not checked to see if there is additional authority, but
I am confident that these cases are a fair indication of the
body of law in the State of Alabama which supports the immunity
from suit of hospitals such as the one which is a defendant in
this action.

If Mr. Hayes feels that it is mecessary for us to go forward
and put on proof on our plea in abatement, I would appreciate
the Court setting the matter specially at a time convenient to
the Court so that we can plan to be present and introduce
testimony in support of the plea in abatement.

Ve?y/irﬁly yéa}s,ﬁ
y J ,/«//

{M {7 ?/ G Al
DFP/dm E%T the Fitrm
Encl.
cc: Wilson Hayes, Esquire
Bay Minette, Alabama

Mr. Claud Clark - Thomas Hospital

With best personal regards,
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November 5, 1963

Clerk of rhe Circuit Court

Baldwin County
Bay Minette, Alabama

Re:

Dear Miss Duck:

Please file +he enclosed
of the defendants The paldwin
Hospital.

Board and the Thomas

Walter Crooks, plaintiff, vs.

The Baldwin County Fastern Shore
Hospital Board, & corporation, and
the Thomas Hospital, 2 corporation,
Defendants, Circuit court of Baldwin
County, Alabama

plea in Abatement on behalfl
County Eastern Shore Hospital
1 am requesting that the Court

set this Plea in Abatement specially at a rime convenient to
trhe Court and to plaintiff‘s counsel, rather than have it

heard on a regular motion day, i1f that is possible.

+o supply the Judge with

our position,

Thank you for
personal regards,

DFP/dm
Encl.

sending, of course,

1 am going
a brief supporting the correctness of
a copy of same toO Mr. Hayes.
your continued service. With best
Very/gruly_yqurs,

# f{ J
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WALTER GROOKS, §
IN THE CIRCUIT COURT OF

Plaintiff, §
BALDWIN COUNTY, ALABAMA

VS. §

THE BALDWIN COUNTY EASTERN § AT 1AW
SHORE HOSPITAL BQARD, a
Corporation, and the THOMAS §
HOSPITAL, a Corporation, CASE NO.
§
Defendant.

§

PLEA IN ABATEMENT

Comes now, separately and severally, each of the
defendants designated herein as the Baldwin County Eastern
Shore Hospital Board, a corporation, and the Thomas Hospital,
a corporation, and each appears solely and specially for the
purpose of pleading in abatement, and for no other purpose,
- and each;-separately-and-severally, pleading in abatement,
sets down and assigns to each separate and several count of
the complaint filed herein, the following separate and
several pleas in abatement, separately and severally:

1. That the true name of the "Thomas Hospital, a
Corporation' is not as is set forth in said complaint but
that its true name is now, was at the time of the commence-
ment of this action, and has been at all times material to
this litigation the "Baldwin County Eastern Shore Hospital
Board", a pprpo:ation.

2; Théf there is mot now, was not at the time of the

commencement of this suit, and has not been at any time

£

L U N [
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material to this litigation any such entity as "Thomas

Hospital, a Corporation'.

3. That the true and correct name of the defendant
sought to be sued herein is "Baldwin County Eastern Shore
Hospital Board'', a corporation, and that said corporation
is immune from suit under the doctrine of governmental

immunity.

L. That the true and correct name of the defendant,
the Baldwin County Eastern Shore Hospital Board, a corpora-
tion, is as is stated in the caption of the complaint, and
that said corporation is immune from suit under the doctrine
of governmental immunity in that said corporation was
organized and is oéerated under the provisions of Act 46,
N,ACFS_Qf the_ngislature of Alabama of 1949, Regular Session,

Page 68, approved June 2, 1949.

Therefore, each of said defendants, separately and
severally, prays that this action shall be abated as to each
of them, and each count thereof, and that each such defendants

shall be allowed its cost for the filing of this plea in

abatement.
\\L;ﬁ_,-/‘—,)/um/ f /W/ g /H,//
Afttorneys for the Defendants
OF COUNSEL

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON
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STATE OF ALABAMA

COUNTY OF BALDWIN

Before me, éﬂ?ﬁ;ﬂ/ éz/ﬁjy%kbiém,ﬁ a Notary Public

in and for said County in said State, personally came and

appeared CLAUDE CLARK, JR., who, being duly sworn, deposes
and says that he is the administrator of that institution
known as the Thomas Hospital, which is a hospital operated
by the Baldwin County Eastern Shore Hospital Board, a

corporation, and that the facts set forth in the foregoing

Plea in Abatement are true and correct.

chid k)

CLAUDHE CLARK,/JR.

Subscribed and sworn to before me,

on this ?[éziday of November, 1968. T SR

éégﬁé%; g? ?%%ﬁi;aéyL// . . _m“mk_,w?iggiww

NOTARY PUBLIC, Baldwin-Gounty, Alabama
State Q'S: Aiialbaw\(\ ck“f Lepo e,

j
CERTIFICATE OF SERVICE

I hereby certify that I have mailed a true and correct
copy of the foregoing Plea in Abatement to Wilson Hayes,
Esquire, Attorney for the Plaintiff, by depositing a copy of
same in the United States mail, postage prepaid, addressed
to said attorpey at his office in Bay Minette, Alabama, on
this the < ~"'day of November, 1968. 7N e
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leg was re-broken, that the treatment of Plaintiff's leg was
caused to fail, its healing was impeded and his injury thereto-
fore existing was aggravated and caused to heal more slowly,
thereby causing Plaintiff great pain and suffering, loss of

earnings and great medical and hospital expense, hence this suit.

&%torney for Plaintiff

/

Plaintiff demands trial by

JUry -
J -

~
This égé:’aay of October, 1968.
AN

Xttorney for Plaintiif .

£ VoL 52 W{@F
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. ' SUMMONS AND COMPLAINT. - woozs erovrsnc co. aY Moverrs. Ata.

o ; Circuit Court, Baldwin County
STATE OF ALABAMA :

‘ Baldwin County
_ T Vv TERM, 19......
TO ANY SHERIFF OF THE STATE OF ALABAMA

You Are Hereby Commanded to Summon TﬁE BALDWIN COUNTY EASTERN SHORE

.............................................................................................
B A Sy rolibr oLt D ey rtornt o piefn oo P e ey e S U0 TR O
..............................................................................................................................................................................

to appear and plead, answer or demur, within thirty -='&ays frorn the service hereof, to the complaint

filed in the Cn‘cuxt Court of Baldwin County. State of Aiabama, at Bay Mmettc, aﬂamst

------------------------

....THE, BATDWIN. COUNTY.. EASTERY.. SHQEE.. aos.mm BOARD, a , Defendant
Corporatlon and the THOMAS HOSPITAL, & Corporatlon, Defendant

......

Z# o ;2,/ éé L‘!Gl | @2 ALLU 4




No.r,’f.);;f :z)."’% Page.viiiiininn

'STATE OF ALABAMA @ = -~ :_ : Defendant lives at -
s OF RN IS St »je/ffr/e i)f&//;zl,/)«?mz/*e

Baldwin County

- i /m /4//2/’(/ P @w//r/:?u
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Defendant’s Attorney |~ i it SRR D eputy Sherlff




