CHARLES E. SMITH and WINSTON
EARL SMITH, as co-executors
uncer the Last Will and Testa-
ment of Jchn Ed Smith, Deceased,

IN THE CIRCUIT COURT OF

Plaintiffs, BALDWIN COUNTY, ALABAMA
vs.
LAW SIDE. NO.  8241.
CATHERINE CLEMENTS,

R L NV N N S )

AMENDED COMPLAINT

Now come the Plaintiffs in the abeve styled cause and amend
the complaint heretofore filed in said cause, so that as amended;
the same shall read as follows:

The Plaintiffs claim of the Defendant, the following personal
property, to-wit:

One (1) 1966 Plymouth Station Wagon, Serial Number
RL45-D07-249106,

wits the value of the hire or use thereof during the detention,

to-wit, June 29, 1968.

OWENS AND PATTON

I, the undersigned, one of the attorneys of record for the
Plaintiffs in the foregoing cause, dc hereby certify that I have
caused a copy of the foregoing amended complaint toc be served on
Kenneth Cooper, the attorney of record for the Defendant, by

placing the same in the United States Mail, properly addressed,

with postage prepaid, this 14th day of April, 1969.




(HARLES E. SMITH and
WINSTON EARL SMITH, as

0o-Executors under the
Tast Will and Teshament )
of John 4 Smith, Deceased, 1AW SIDE

I IIf THE CIRCUIT COURT OF

{

i
Plaintiffs, | CASE NO. 8241

i

i

i

RAIDWIN COUNTY, ALABAMA

Vs.
CATEERINE CLEMENTS,
Defendant.
ANSWER

Comes now the Defendant, Catherine Clements, and for answer
to the AMENDED COMPLAINT saith:

1. Not guilty.

5. (eneral issue.

And now heving snswered ‘the AVENDED COMPLAINT heretofore
£iled in this case, spswereth further by the followling speclal
plea, to-wit:

Vour Defendant makes known that the automobile clained by
thé Piéiﬁtiffé ié fhe personal property of the Defendant, in
that it was gilven to Defendent by Wer late brother, John Ed
Spith, now deceased, prior to his death; and that since the

+ime of said gift the g2id automobile has been under the cgnﬁ;ol /éfz

e (2

- : <
I ot O, (LT

of your petitioner.

QTATE OF ALABAMA
BALDWIN  COUNTY

Before me, Kenneth Cooper, Notary Public, State At Large,

. Qtete of Alebama, personally appeared Oatherine Clements, whoe
being known to 1, and by me #ipet being duly SwWOTL, deposes and
says on osth that she 1s the Defendant 1n the above-styled cause,
and has personal wnowledge of the facts stated in the foregOlng
plea, and thet the said statements of £sets thereln contalned are

True and correch.

%ﬂ—//é'éj/’ PR L
CATHEERINE CLEMENTS

/ ﬂ/’? . /74

Sybseribed and SWOTL to bgzgre me this / 2 day of
, 19¢9.

NOTARY PUBLIA, '
QTATE AT TARGE, STATE OF ATABAMA

oL DL e 333




I certify that I have mailed a copﬁ of the forﬁgoin ANSWER
to Hon. J. Connor Owens, Jr., Attorney At Law, Bay me’c%e, Ala-

bama, by devositing the same in United States Mail, postsgge pre-
paid, at Bay Minette, Alaléama, on this _/ [ _ day of
, 1L969. 7 E
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CHARLES E. SMITH and WINSTON
EARL SMITH, as Co-executors
under the Last Will and Testa-
ment of John Ed Smith, Deceased,

IN THE CIRCUIT COURT OF

)

)

s )
Plaintiffs, BALDWIN COUNTY, ALABAMA

VS. )
)

)

)

LAW SIDE. NC. §8Z241.
CATHERINE CLEMENTS, ET AL.,

Defendants.

TC: MR. KENNETE COOPER
ATTORNEY AT LAW
BAY MINETTE, ALABAMA

NOTICE OF DEZEPOSITION

Please take notice that at 9;00 ofclock A. M., on the 25th
day of February, 1869, at the office of Mrs. Louise Dusenbury in
the Courthouse of Baldwin County, Bav Minette, Alabama, the

Plaintiffs will take the pre-trial deposition of Mrs. Catherine

Clements, upon oral examination pursuant to Title 7, Section 474(1)

et seq., Code of Alabama of 1940 as recompiled in 1958, before

{rs. Louise Dusenbury, an officer duly authorized to administer
oaths in the County of Baldwin, State of Alabama, and duly authorij
ed to take depositions and swear witnesses in said County and
State. The oral examination will continue from day to day until

completed and you are invited to attend if you so desire.

‘ENS AND PATTON

f*?
,.*"{ fof ] 7 :/j
7 4 ) .
By: //(\" fW—J _f/ﬁ/_/&bb?‘, "/

A}tOIneys for Plaintiffs.
7 Ji’
! e

I, the undersigned, one of the attorneys of record for the

Plaintiffs in the foregoing cause, do hereby certify that I have
caused a copy of the foregoing to be served on Kenneth Cooper, the
attorney of record for the Defendant, Catherine Clements, by plac-

ing tne same in the U. S. Mail, properly addressed, with postage

/\

@%M’Zx’{ = "e"{”“ff‘( -

prepaid, this 13th day of Febrjjﬁy;\1969.
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STATE OF ALABAMA )j
BALDWIN COUNTY §
TO ANY SHERIFF OF THE STATE OF ALABAMA, GREETINGS:

You are hereby commanded to summon CATHERINE CLEMENTS,
JOHN DOE and RICHARD ROE, a perscon, firm or corporation, who
claims, or otherwise in in control of the propertysued for and
.whose..exact-name or mames to the Plaintiffs are otherwise unknown,
but will be added by amendment when ascertained, to appear within
thirty days from the service of this writ, in the Circuit Court
to be held for said County at the place of holding the same, then
and there to answer the complaint of CHARLES E. SMITH and WINSTON
EARL SMITH, as co-executors under the Last Will and Testament of

John Ed Smith, Deceased.

WITNESS my hand this 30th day of July, 1968.

’%[}(Af,/£”

CHARLES E. SMITH and WINSTON

EARL SMITH, as Co-executors
under the Last Will and Testa-
ment of John Ed Smith, Deceased, IN THE CIRCUIT COURT OF
Plaintiffs,
BALDWIN COUNTY, ALABAMA
vs.
CATHERINE CLEMENTS, JOHN DOE LAW SIDE.
and RICHARD ROE, a person, firm Tap G/

or corporation, who claims or
otherwilise is in control of the
property sued for and whose ex-
act names or name to the Plaintiffs
1s otherwise unknown but will be
added by amendment when ascertain-

Defendants.

T e = A W VU S Y L W R S L T . |

The Plaintiffs claim of the Defendants the following person-
al property, to-wit:

One (1) 1966 Plymouth Station Wagon;

One (1) 7-1/2 H.P. Outboard Motor};

Cne (1) Electric Trolling Motor

Two (2Z) Power Mowers

One (1) 32 Automatic Pistol with holster;
One (1) 22 Automatic Rifle;

One (1) 32 Automatic Rifle;

Various Hand tools;

All personal effects of John Ed Smith, Deceased;

VoL @fﬁ_ FA65323




All personal property that belonved to- Vennle Lou ~
Smith, Deceased, con51st1ng of certaln china,
crystal llnens, plctures, etc.

w1th the value of the hlre or use” thereof dur1ng the detentlon

to- w1t June 29, 1968.‘:=

. OWENS.AND.PATTON .

W ,f":{f’ﬂ ”’Q
£ Fd :’f .ﬁ!’ {;r ;z - 1\
By: L D oo bon S A B, T

[fAE;orneys for Plaintiffs.?ﬁ
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TO TIHE SHERIFEF OF SAID COUNTY:

WHEREAS, the Plaintiffs in the
within.stated cause have made

:affidavit and given bond as re-
. quired by law, you are hereby

required to take the property
mentioned in Complaint into your
possession, unless the Defendant
gives bond payable to the

. Plaintiffs with sufficient surety .
in double the amount of the <mwﬁmw

of the property, with condition

* that if the Defendant is case in

the suit he will within thirty
days thereafter, deliver the
property to the Plaintiff, and
pay all damages and costs which
may accrue mHoE the detention
thereof.
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CHARLES E. SMITH and WINSTON

EARL SMITH, as co-executors

under the Last Will and Testa-

ment of John Ed Smith, Deceased,

IN THE CIRCUIT COURT OF
Plaintiffs.

BALDWIN COUNTY, ALABAMA
CATHERINE CLEMENTS, JOHEN DOE and
RICHARD ROE, a person, firm or
corporation, who claims or other-
wise 1s 1in control of the proper-
ty sued for and whose exact names
or name to the Plaintiffs is other-
wise unknown but will be added by
amendment when ascertained,

)
)
)
)
V5.

)
)
) LAW SIDE. CASE NO. 8241
)

Defendants. )

MOTION TO STRIKE:

Now come the Plgintiffs in the above styled cause and moves
the Court to strike the following Defendants as parties to said
cause:

“"JOHN DOE and RICHARD ROE, a person, firm or corporation, who
claims or otherwise is in control of the property sued for and
whose exact names or name to the Plaintiffs is otherwise unknown

but will be added by a2mendment when ascertained".

OWENS AND PATTON

I, the undersigned, one of the attorneys of record for the
Plaintiffs in the foregoing cause, do hereby certify that I have
caused a copy of the foregoing motion to be served on Kenneth
Cooper, the attorney of record for the Defendant, Catherine
Clements, by placing the same in the United States Mail, properly
addressed, with postage prepaid, this 14th day of April, 1969.
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BAILEE'S RECEIPT

Cﬁarles H. Smith et al

vs.
The State O{ Alabamaf Catherine Clements, et al
Baldwin County Civil #8241

I her_eby agree-1o take; care fOl' andpreserve asthe 'Baﬂee Of.Ta.'ylorWilkins,..-...
Sheriff of Baldwin County, Alabama, the following described personal property this day levied upon

under Writ of Fieri Facias, Attachment, Detinue, issued out of the Cirenit Justice Civil Court of Baldwin

County, Alabama, in the above styled case, to-wit:

! One 1966 Plymouth Station Wagon
One 7--1/ “P. Outboard Motor, .
One ElectrZg Trolling Motor f..

f Two Power Mowers
One ‘ ig/ Pistol with holster /[ .
One : Yo Rifle ...
One ic Rifle ,
Various HandXtools /| .~
All person ffects of John E& Smith, Deceased
All persphal pyoperty that belonged to Vennie Lou Smith, Deceased, consisting
of certain chine, crystal, linemns, pictures, etc.
I further agree to deliver the above described personal property to the saidz&
Tavlor Wilkins...., Sheriff of Baldwin County, Alabama, upon his written order’of demand.

prd

.........................................................

7 ‘/":} /’

- v
o £
Witness : é/"-.il.. ’é;,,f‘é/{,s.‘/




— DIV. NO.. CERTIFICATE OF APPEAL. (Civil Cases.)

Co-Executors urnder the last will and Testament of JOEN ED SMITH, deceased,

No.___8241

THE STATE OF ALABAMA

BALDWIN County.
I, Alice J. Duck , Clerk of the Circuit
Court of ' Baldm.n County, in and for said State and

County, hereby certify that the foreg01ng rages numbered from one to

, both inclusive, contain a full, true and complete

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein CHARLES E, SMITH and WINSTON EAR

was plaintiff, and CATHERINE CLEMENTS

was Defendant, as fully and compleiely as the same appears of record
in said Court.

And I further certify that the said__Plaintiffs

did on the_. 24th  day of July , 1989, pray for and obtain

an appeal from the Judgment of said Court to the Supreme Court

w-of Alabama to reverse said Judgment of said |

Court upon entering into bond with  J. Conmor Owens, Jr,

as surety thereon, which said bond has
been approved by me.
Witness my hand and the seal of said Circuit Court of S&sk

Bzldwin County is hereto affixed, this the__ 24tk

day of July , 1969

Clerk of tﬁe/é;rcuit Court of

Baldwin County, Alabama.

(Code 1940, Title 7, Sec. 767)

Box 475-1 4748 MARGHALL & PRUCE-NATHVILLE
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JURY LIST - JUNE 15, 1970

l;j Anderson, Raymond, Farmer, Summerdale

/2w Baggett, M. H. , Civil Service, Stapleton
‘ '#3., Barbarow, Cecil E., Retired, Bay Minette

- —-‘;ﬂﬁ’-\-—uﬁea—s-ley»;-mvl—m«cm S‘EOI‘&‘”@WH&T"’“ wB&Mﬁank

N { 5._; Broughton, Joe N,, Merchant, Cross Roads
r«wm&ammx% Bung, Merchant,.. wEalzhapawwm -
: ‘W—Gkow“ﬁddfem«ﬂanitorﬂ;wm Mlnette
o voxmmti.wA.,WJr,@ww I Stock.ton—» s

a AMI«@wW«Flwers‘ Elvi:n A.,n{«»Fa.rmerv,am Robertsda}.e
e "'iznxmmﬂar«zlnye,m’é:.ra;nk];mwslatri;texr,w H,Baywm.netteﬁm -

R Mi Mmister, -Bay Minette-..
- B ATMEL Belforest ;
SmolSe-heatherwood o Teacher ., Bay-Mine t e U‘*““
: .‘ bbbz L atherwood, Ruby,...Teacher; . Bay -Minette
@\__]_:ﬂ?,x Lynd, Joe E., Plumber, Bay Minette
-mﬂi&h <MammingWeskey Wiy Civil-Service Fo~1ey
J_ﬂ;_mueans«,mle:awwieachen,w Bay. Minette e
. W&@«, xxxxx wMorsey: Wilson,}lﬂ.d, %Civi,l Service; Foley
Y2 ~“Paliier;Jemes«JepeiEarmer,. ~Robertsdate
Roberts, Howard, Civil Serv1ce, Stapleton
el SigcaRockwelily mOlivau,a e @ Lrhope
;-i—-_s—%s-q.R,uple.,»Le;owaEngineermwBay"*MineI:t‘e“mw’“"“‘
-!}W“Va*lﬁ y WilTliamy-Daphne-~Pottery,---Paphne
"‘“"“‘”""2‘ S “‘"“’th&'bee’;’ “Ellisy--Shipyard-Workex,: —Perdido-
L2 ﬂWé’Whi“&beeWMevlzie.,m Shipyard-Worker ;- —Perdido """
9,

m...ﬂ.t:.ghtwiuspticeﬁmw, .Forester,...Bay-Minette s

\29%, Brabner, Martin J., Jr., South Central Bell, Bay Mz.nette
Calloway, John, F:Lsherman, Gulf Shores

B,

Stocktoﬁ
au’l;’W sriMechaniegeal
E":“;w» ~RetdredyBay-Minette™
i S Ga.lbes::tg wAnniesReefjuviHousewife, -« Bay«Minem:e
36¢--Hudson;-Ethel;-~Matd;~ - Bay-Minette
“@mem MyriclegT; Fa’irhopev
- } B St P CoT b T
T Therrelly-Eprkivs zDoris,,

Wmmﬁfiﬁ wm.Enm. D Stockton s ,i:;‘f " .

XW Ward;»John;: Intermtional;iaper Spanish «FOort,,
Whitten, Lewis S. Electrician, Fairhope
*Wookfy-Burnette K,,...Housewife, ~ Stockton
Wrénn, Walter P., Retired, . Bay Minette
:Wrenn, Wynona Housewife, Bay Hmette

) o -~ o i e i ot e
\\J‘ \%}Q{\g\{ ;\X z\{ : = ﬁ
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DETINUE REPLEVIN BOND, DEFENDANT. -/ Mpoore Printing Co. - Bay Minette, Ala.

_THE STATE OF ALABAMA, )| __GIRCUIT * COURT,

_ __ COUNTY. ATUGUST Term. 1968_
KNOW ALL MEN BY THESE PRESENTS:

That we,_Catherine M. Clements. Sidney K. Smith end R.C. (Dick) Smith
Charles E. Smith and Winston Ferl Spith

are held ‘and firmly bound un;:o

o Tyo Thousand (82.000.00) Dollars

for which payment, well and truly to be made, we bind ourselves, our heirs, executors and administrators,

jointly and severally, firmly by these presents.

3 rd. August 19 68

Charles E. Smith

Sealed with our seals and dated, this day of

The Condition of the above Obligation is Such, That whereas the said

snd Winston Farl Smith did on the 30t% day

July 1968 cue out of the U irCULt

of

Court of said County a writ in detinue, directed to any Sheriff of the State of Alabama, and commanding

him to take into his possession the following property, sued for in action of detinue, to wit:

One 1946 Plymonth Station Wagon and One Power Mower

which said writ was placed in the hands of _ Taylor Wi lkl]lS
- SHéEi‘FfVBF'"t}"iém.CBHﬁtf of - ~Baldwin - - : _ on the 3lst - day
of J'lllV ) o 1968 and executed by him .on thé - l§i ; agy ‘of
August _ 19 68 by taking into his possession . One 1966 PlYEOIl’th

Station Wason and One Power Mower

and whereas the above bo.und“ . 'Caﬁhe'rine' M. Clemenss

has within five days from the execution of said writ entered into this bond as required by Jaw, and here-

by obtain possession of said property.

oL 04 mEos f
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31.
32,
33.
3%,
35.
36.
37,
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Blacksher

Dean, Mildred S.,
Durant Percy N.,
Dean, Thomas, Rabun

Ferguson, LeElla, Tensaw

Merchant, Bay Minette

apleton
Stapleton

Head, Carrol M.,

Moorer, Uhle S., Laborer, Bay Minette /

E]

Rider, Danlel T., Stapleton

and; Robertsdaie

Yarbrough Clarence Mechanlc Bay Mlnette

Qulnley, Davld Farmer, Bay Mlnette
Eddins, Rachel, Hurricane

Hall, AusPhern, Laborer, Stockton
Baggett, Cornelia, 3Bay Minette

Jones, Willie, Farmer, Bay Minette

Overstreet, Earl A.,, ©Newport, Bay Minette
Blunt, Hugh Paul, Brookley Field, Bay Minette

Lamberth, Nathan C.,; Rabun
Boone, Opal, Blacksher
Boone, Kathryn, Racksher
Moore, Marie 0., TFairhope

Wiggin, James, Merchant, 5tapIEEBETW——M—"*-“““““--.__
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CHARLES E. SMITH and WINSTON
FART, SMITH, as Co-executors
under the Last Will and Tests-

ment of John Ed Smith, Deceased, IN THE CIRCUIT COURT OF

Plaintiffs, BALDWIN COUNTY, ALABAMA
vs. LAW SIDE.
CATHERINE CLEMENTS, JOIBN DOE NO. 8241

AND RICHARD DOE, a person, firm

or corporation, Who claims or
otherwise is in control of the -
property sued for and whose ex-

act names or name to the Plaintiffs
is otherwise unknown but will be
agded by amendment when ascertsin-
ea,

.>==:;.::'.=:'=‘::.: e e 13

Defendants.

Comes now the defendent Catherine Clements, a/k/a Catherine
M. Clements, and demurs to the complaint heretofore filed in %his
cause, and to each and every count thereof, and assigns as grounds
therefor the following, to each and every count, to-wit

1. The Complaint falls to allege the date the value of the

" hire or use of the items named therein began.
| 2. The Complaint fails o sufficiently describe the items
of personal property cleimed.

3. The complaint fails to sufficiently describe the "various
Hand Tools" alleged to be personal property.

L. The Complaint fails to sufficiently describe the items
included of personal property described as "All personal effects
of John Ed Smith, Deceased.”

5. The Complaint fails to sufficiently describe the items

- 1ncluded of personal property describeﬁ as "All personal property
that belonged to Vennie Lou Smith, Deceased, consisting of certsin

china, crystal, linens, pictures, efc.”

ATTORNEX’FOR DEFR(DANT
CATHERINE CLEMENTS

T
CE_I;ai'\

TGt HEREES Clements, e/k%/a CatheringsM. Clements. demands
a trial by jury in this cause. /{éi,/’/ﬁ?
| Aéktabf

ATTORNEY FOR DEEENDANT

T
hutgét CATHERINE CLEMENTS

C,))

VL




CATHERINE CLEMENTS,

CHARLES E. SMITH and WINSTON )
EARL SMITH, as Co-executors
under the Last Will and ) IN THE CIRCUIT COURT OF
Testament of JOHN ED SMITH,
Deceased, )
BALDWIN COUNTY, ALABAMA
Plaintiffs, )
vSs. ) LAW SIDE. NO. 8241.
)
)

Defendant.

NOTICE OF APPEAL

Now come the Plaintiffs, CHARLES E. SMITH and WINSTON EARL
SMITH, as Co-executors under the Last Will and Testament of John
Ed Smith, Deceased, and appeal to the Supreme Court of Alabama,
from the judgment of this Court rendered in this cause on June
19, 1969.

DATED at Bay Minette, Alabama, this 23rd day of July, 1969.

w////,Attorney for Plalntlffs. L//

¥ % % % % % % k k% % % % X Kk £ k X ¥ & k x ¥ k kK kK X kR kK kK %k %k =

SECURITY FOR COSTS:

I, the undersigned, do hereby acknowledge myself security

for the costs of said appeal.

L ’

“///§ttorney for Plaintiffs. i;/“

Taken and approved on this the

7.¢L day of July, 1969.

=IVA
Clerx of Circylit Court of Baldwin
County, Ala

CLERK
REGISTER




J CONNOR OWENS, JR.
ATTORNEY AT LAW
CAFLBERG BUILDING
PO BOX 729
BAY MINETTE ALABAMA 26507
July 30 » 1970 TELEPHONE N, 237-4661

Mrs. Alice J. Duck
Clerk of Circuit Court
Bay Minette, Alabama

Subject: Charles E. Smith and Earl S5mith, as co-executors
of the Estate of John E. Snith, Deceased, vs.
Catherine Clements
Law Case No. 8241

Dear Mrs. Duck:

This is with reference to the above styled matter
recently tried by the Circuit Court and the amount of costs
due of §29.75.

Mr. Charles E. Smith, one of the executors, is out
of the States at this time and will not return until sometime
in September. Therefore, I would appreciate it if vou would
not issue execution for the collectlion of the court costs
due in this matter. These costs must be pald from funds of
the Estate and a check covering these costs cannot be issued
until his return.

Thank vou for your comnsideration in"this matter.
Sincerely yours,
@f Q/‘j A_M"'\/
Pr—
J. Connor Owens, Jr.

JCO:am
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THE STATE O ALABAMA—JUDICIAL DEPARTMENT

THE COURT O CIVIL APPEALS OF ALABAMA

October Term, 19.69=70C
1 piw. No_ 14

To the Clerk REKN¥EX of the Circait Court of

Baldwin

County, Greeting:

Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

Charles E. Smith and Winston Earl Smith, as co-

- , ell
executors under the last will and testament of Johnﬁﬁlz S th,
decesased ' and .

Catherlm Clements . Appellee__,

wherein by said Court it was considered adversely to said appellant..., were brought before the
Court of Civil Appeals, by appeal taken, pursuant to.law, on behalf of said appellant__;
Now, it is hereby certified:

That the Court of Civil Appeals on the LEER gay of  February , 19 70, reversed

and annulled the judgment of the Court below, and remanded the cause to said

Court for further proceedings therein.

That the Court further ordered the appellee Catherine Clements

pay the costs accruing on said appeal in this Court and in the Court below, for which costs let
execution issue,
Witness, J. O. Sentell, Clerk of the Court of Civil

Appeals of Alabama, at the Judicial Department

Building, this the 1lth day of

Fel}m,'uazy\ 4, 19 70.
1

777 .

v -

Clerl ofhe Court of Civil Appeals of Alabama.




THE COURT OF CIVIL APPEALS
OF ALABAMA

October Term, 19.69=70

_ 1 piv, No_ 14

Charles E. Smith and

Winston Earl Smith, as co-
executors under the appellant,
last will and testament of
John E. Smith, deceased

Catherine Clements

Appellee.

| From, Baldwin Circuit Court.
a ~ No, 8241
CERTIFICATE OI
REVERSAL

The State of Emcas:r
mwxvxwwA» - ¢ PFiled
ot C - County.

.”\m day of kx\mk\afif stwN&
¢
%&\\x\ n\;mv@n\m\ml\\\f}

-~/

BROWR FRIMTEHG CO.. MOXTGONMERY

this




CITATION OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin Cournty - Circuit Court

TO ANY SHERIFF CF THE STATE OF ALABAMA-~-GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the 19th

..........................................

--u‘;}me’ 196- IVESEIREERRE ..o rnnsensamnnensnsnsssssesnesy 1By iD A CeT~

tain cause in said Court wherein ......CHARLES E. SMITH and WINSTON EARL SMITH, as Eo-executors

..................................................................................

under the lamt Will and Testament
of JOHN ED SMITH, Deceased . Plantiff, and CATHERINE CLEMENTS

.......................................

ceereeeeee et raesaemaeaet sttt ene Ao tet b A s e senesem et e nee e se e Defendant, a judgement was rendered against -said

CHARLES E. SMITH and WINSTON EARL SMITH, as Co~executors under the last Will and
Rikwiwgiffds Testément of JOHN ED SMITI-i Deceased

...............................................................................................................................................................................

to reférse which ....éqslﬁm%gg..;ﬁ_:‘...'..;;; ................ the said Elé.%?%al.f.f.% ...................................... vorerneennns e
applied for and obtained from this office an APPEAL, returnable to the ......... BEEE o eeeeeevere e eesenenen
Term of our SUPEEME .. Court of the State of Alabama, to be held at Montgomery, on the ......
.................................... day of , 16........ next, and the necessary bond
having been given by the said ...d. CORNQE. DHRIS 0. T E A s eencrertees ettt eere et e ee s e
............ TR Loevoeueereeseee e sere s s s st st e et AA e R R et st e b et st me s er st saemeseetenenssanrenenseenny SEESORES,

.................................................................................... or ..Renneth Coover

........................................... attorney, to appear at the ... 08F ..., Term of our
said Supreme Court, to defend against the said Appeal, if ......... EREY e, think proper
Wztrless, ALICE J. DUCK. Clerk of the Circuit Cotrt of said County, this ............ 24th
day of oo BB 19..89
Attest:

Mf&/\m 61 w335




18241

Bl
1

CIRCUIT COURT
WQEEE County, Alabama

ombxrrm E. SMITH & WINSTON EARL SMITH,
>m Co~execubtors under the Last Will mua
Hmmmn::ms.r of JOHN ED SMITH, cmommmmm

Vs, Citation in Appeal

CATHERINE CLEMENIS

Vi

i

“mw:nm,tilmwmwrlc day of July 19, 69

. serve: Kemneth Cooper
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. THE STATE OF ALABAMA --- JUDICIAL DEPARTMENT
. THE COURT OF CIVIL APPEALS
" OCTOBER TERM, 1969~70

1 Div. 14

Charles E. Smith and Winston Earl Smith
. as Co-executors Under the Last Will and
Testament of John E. Smith, Deceased
v.
Catherine Clements
Appeal From Baldwin Circuit Court
WRIGHT, JUDGE
| This matter arose out of a suit in detinue filed
_?:by the co-execubors of the estate of John D. Smith against
 appellee, Catherine Clements. Priof, or during trial by
5'jury, 2ll items of property originally included in the suit
- -were struck by plaintiffs, except a 1966 Plymouth Station
- Wagon. Defendant executed a replevin bond and kept posses-
:sion of the vehicle. Demurrer was filed. No ruling appears
' .0£ record. An instrument headed "ANSWER” was filed by de-
- fendant saying,
. m}, Not guilty.
n2, General issue.”
This was in fact, plea rather than answer. - The instru=-

ment further averred that the automobile claimed by plaintiffs




2.

was the property of defendant, having been given to her by
her brother, John EZd Smith, prior to his death, and that 1t
had been in her control since the time of the gift.

With issue joined, trial began. In brief, the evidence
of plaintiffs, appellants here, was that the testator, John
Ed Smith, purchased the automobile some three months prior to
his death. A check for the purchase signed by the deceased
ﬁas introduced, together with a bill of sale made out to de-
.ceased. Properly certified coples of the will and letters
testamentary issued to plaintiffs were accepted in evidence.

Testimony as to alternate value of the vehicle was presented,

Appelleets evidence was to the effect that shortly
after purchase of the station wagon, the deceased became un-
- able %o drive, and that defendant was given possession of the
car. She used it to drive the deceased and run errands for him.
That shortly before his death, deceased gave her the second
set of keys, and made the statement that he would not be able %o
drive any more, and that he wanted defendant to have the station

"

wagon if anything happened to him., There were several wilnesses

who testified to having heard this, and similar statements by
the deceased, John EQ Smith.
Mr., Smith died on June 29, 1969. Plaintiffs are his
"sons, and defendant his sister.

When plaintiffs and defendant rested the following
. oceurred:
THE COURT: Give me the general charge and we will

P
Iing

~—

sic) this up.
"R, CWENS: May it please the Court - - -

"THE CCOURT: I am going to give the general charge to

Fy

the jury; a man has a right to give property away and il you

ring pecple in here that says that he gave 1t o her, there is
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nothing anybody could do but give it to her - -
"MR. OWENS: I take exception to the Court's statement.

“"ORAL CHARGE CF THE COURT:

"TLADIES AND GENTLEMEN CF THE JURY: I am giving you
what is.known as the General Charge which states: I you
believe the evidence in this case your vérdict must be for the
defendant in this case, or that you can not find for the
Plzintiff., The law is very clear; if it were real estate it
is different, but personal precperty you can make a gift by
handing it to a perscn; you don't have to sign & bill of sale.
She could not testify that her brother gave her something with
him dead, because the law says that a person interested in a
transaction can't testify to a2 transaction with a dead man, bdut
when she brought witnesses that said this man gave her the car,

if you believe them there is nothing you can do but find for
her. oo

"MR. Ouu\' I would like to except to that part of
the charge - -

"THE COURT: Except to the whole thing.

“VR, OWENS: I don't know whether that is gecod or not.

"THE COURT: I think that when I give this you are
protecte& if I am wrong; there i1s no need of wasting time when

I know what I am going to do.
THE COURT: Give me the Complaint - I will read this

-

* charge to you: The Court charges you gentlemen of the jury bl

|-

-

wvou believe the evidence in this case vou must find for the
Yy

.

‘defendant, Catherine Clements. Uhen the Clerk gets bdack with

the complaint, if you agree with me, let one of your number

v..__.l

rite on the back of the Complaint: We the jury find for the

-
h"T

)]
Hy
O
]
[{]
£y

>
[
»

‘defendant, and sign it a
The record indicates that after the above action and
remarks by the court, & verdict was returned for defendant.

The case was not argued by counsel, nor were any further
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instructions, written or oral, given by the court.
This appeal is brought ﬁpon 3 assignments of error.

1. Thav the trial court erred in giving the affirmative

harge with hypothesis in favor of deferdant. 2. That the
trial court erred in refusing to give the written requested
affirmative charge'with hypothesis in favor of plaintifl
for the property sued for. 3. That the trial court erred
in refusing to give the written requested affirmative charge

‘with hypothesis in favor of plaintiffs for the automobile

gt

- and its alternate value.
We shall first dispose of Assignments of Error 2
cand 3.

Tt is clear from the record that plaintiffs in this
case were not entitled to have given the affirmative charge.

 tihere the affirmative charge is refused and party request-

" ing the charge appeals, the entire evidence is viewed in

light most favorable ©o the oppesite party and where

rezsonable inferences may be drawn adverse ©O party wWho re-

ed the charge, trial court's actiocn ir refusing the

ct

ques

charge must be affirmed.” Adams V. Owen Ins. Co., of fmerica,

88 So. 2d 331, 264 Ala. 572; Ala. Power Co, v. Scholz, 283

Lla, 232, 215 So. 2d LL7; Tankford v. ¥ong,283 Ala. 24,

21L So. 24 30L.

There is no question that the evidence in this case
raised inferences from which a jury could reasonabiv find thaﬁ

or causa mortis,

the deceased had made a gifv, inter vivos,/of the station
wagon to defendanc. There was no error in the trial court's
refusal to give the written requested charges at the request
of appelliant as indicated by Lssignments of Error 2 and 3.

We come now to Assignment of Error 1. In this instance,
ﬁhe appellant complains of the trial court's doing for <he

o y ,

Gefendant what it refused to do for tae plaintiffs, that is,
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give the affirmative charge with hypothesis.

Under the pleadingé, as heretofore recited; the
issue before the court was as to the superior title or right
t0 possession of the property sued for, as between‘the

arties. The plaintiffs introduced evidence as to their right

.}(_j

o bring the action as legal representatives of the estate of

ct

- the deceased. There was evidence of legal title intec the
deceased. Evidence of a gift inter vivos, or gift causa mortis,
was presented by defendant.

It is the rule in this state that on reviewing the
 propriety of the affirmative charge for the defendant, we

review the tendencies of the evidence in the light most favor-

<t
[N

able to plaintiff, and allow such reasonable inferences as

T,

the jury was free to draw. Cornelisorn v. Logan, 253 Ala. 518,

L6 So. 2d 215, 21 ALR 24 206; Wojciechowski v. L & N R Co.,

"f277w£l%:w5251n173~59ﬂ-2d.725 Scott v. Southern Coach & Body Co.,

280 Ala. 670, 197 Sc. 24 775.
| in this case, the evidence of the plaintiffs was more
than sufficient to carry the burden of establishing a2 prima
facle right to recover under the complaint. Under her pleaz and
answer, the burden was upon the defendant to prove to the reason-
_'able satisfaction of the jury that the deceased had given her
the automosile.

In reviewing the evidence offered by the appellee in
" proof of her claim, its tendencies, and inferences arising
therefrom, in a light most favorable to the plaintiffs, we cannot
say it fails to furnish a gleam, glimmer, spark or scintilla in

faver of plaintiffs.

§4
L]

In civil cases, the question must go to the jury,
the evidence, or reasonable inferences arising therefronm,

furnish a mere gleam, glimmer, spark, the least particle, the

smallest trace, a scintilla, in support of the theory. Brandwein

113

i
s

t=3

V. ton, 268 Ala. 598, 109 So. 24 687; Scott v. Southern

n




Coach & Bodv Co., supra.

t is our opinion this case should have been sub-
mitted to the jury for its consideration, after proper

‘instructions as to the law of detinue and elements necessary

- . Yo gifts inter vivos and gifts causa mortis.

For this reason, we are compelled to rule that the
trial court erred in giving the affirmative charge with
hypothesis in favor of defendant.

Though having disposed of the appeal upon assigned
error, we feel it necessary to comment further upon the
action of thé trial court at the conclusion of the evidence.
We have previously set out that part to which we now refer.

In open courﬁ, in the presence of the jury, before
argument, and without any request from dsfendant, oral or
writ teﬁ the judge directed that he be given the "General

uCharEe”andwwe will find (sic) this up.” (Underline ours.)

He further stated categorically that nhe was going to give

‘the "general charge to the jury;"™ and added the following

~comment, %a man has a right to give property away and if you
bring people in here that says that he gave it to her, <here
1s nothing anybody could do but give it To her.m
Although exception was taken to this statement by

appellant's. counse; it was not assigned as error on the
~appeal. Ve could not, therefore, consider it as basis for
reversal.

VSuch comment upon the evidence before the jury was
nignly improper, and most prejudicial to plaintiffs, t is
clear that the‘court was exXpressing an opinion as to the

el

- .
Wwelgnt and el

l'l_)

ect of the evidence of defendant. It was so
clear, that the subsequent affirmative charge with hypothesis
given by the court, was in effect the © eqeral charge™ which

me

tne courv Iirst stated was going to be given. There is a
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very distihct difference in the “general charge®” and the
affirmative charge with hypothesis. For the distinction we
cite the outstanding article in Jénes'tAlabama Jury Instruc-
gions, Vol. 1, p. 181, written by Judge J. Russell McElroy.
To make even clearer the misunderstanding or mis-
application of the affirmative charge with hypothesis in
+his instance, the record discloses that no further instruc-
+ions were given, and no cloéing arguments by counsel were
2llowed. The Jury was peremptorily given direction To
" enter a verdict if they agreed with the judge. We consider
these actions by the trial judge highly irregular, ancd nov
conducive to proper respect for the impartiality of a trial
judge.

REVERSED AND REMANDED.

’ . . V L L33
1 J. C. Somtell, Clerk of the Couml cf Civid Rppe_czls
Worehy oohiT. that the loregomlg
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Clerk, Court of Civil Appeals of Blabuma




