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How comes. the

© s

Complaint to eech count thersof separately and severally sByss

1

e admits the a1l

<

gation contained in parsgraph First.

9
>

at he is not advised as to the

oy

For answer to paragreph Second he savs &
alleéatioa conteined in the perapraph thereof, Bub doss admit thab on the 2nd day
of October, 1841, C. k. Sims and Hoxie Tda Sims, his wife, did by Warranty Deed
| % [ [

coavey to C. H. Wetthews the North hell of the Southsast quarter of Section ‘15,

Township 1 Bouth, keage 3 Zast, conteining 79.60 sores more or less, as shown by
Deed of record in the office of the Frohate Judge of Baldwin County, Llabams, in
Ueed Book 78 N& pags 246; Shat Zxhibit "B atiached to the Complainentts Bill of

aint is & corrsct copy of said Deed; .

i1

(vl ]
The Hespondeut admlits the ellegetion contained in paragraph Third;

1
13

The Lespondent admits the allegation coatained parapgraph Fourths

The Respondent denies the zllegetion conteined in pavapreph Fifth, ang

demands strict proof of same;

The Tespondent denies

Complainantts Bill of Complaint,
D Y

proof of same;

7o
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The Respondent for further answer to the lomplainasnt's Bill of Com

and praving thet this mey be thien as his Croess Bill, respectfully pressnts.

showa unteo your Honor and this Honorable Court .s follows:

B
That he is the cwner of that certain moritgage sxzecuted by
C. He Sims an& Koxie Jda Sims, hiw wife, to the First Joint Stock
iend Bank of Montgomery, Monbgomery, Alsbamas, coaveying ths Worth
- hﬁlf of the Southesst quarter of Section 186, Teownship 1, Soubh,
 Range 3 Eest, St. Stephsns Neridian in Baldwin County, Alabama,

contalning 72.60 scres, mors or less, together with the

indevbtedness secured thereby: that the said Morigsge is dated Jans

1, 1937 and is of record in the office of the Prebate Judge of
Baldwin Countcy, Alabama, in Mortgege Book 71 pages 122~4; thet

the sald mortgage Logether with the indebtedness secured thereby

o)

was on January 30, 1942, by instrument on record in the offices of

the Probate Judge of Baldwin County, £Alabeme, in Mortgape Book 52

4

peges 343~8, duly transferred and assigned by the First Joind
Btock Lend Bapk of Montgomery to Ce £+ Thompson; bthet C. L.

Thomusen on April 24, 1944, by instrument of record in the office
i s 3 g J

plaint,

of the Probate Judge of Baldwin County, Alabema, Mortgage Book 100

page 287, trensferred and assipgned said Mortgage aand the indebtedness

secured thereby 4o the {complainant J. A. Sims, who is the present

gener of the sald lorbegage and the indebiednsss sscured thereby:
et ) !’jr

Thet the said lortgege from €. R+ Jims and Wife to the First
Joint 3tock Land Bank of Montgomery, which is now owned by the
Complainant provides for annvel peayments beginning with the vear
1937 and extending through the year 1951;

Y

Thet the indebtedness secursd by the Mortrape from C. R. Sims




anc¢ wife to the Flrst Joint Stosk Land Bank of Honigo mc;y and
which is now owned by the Complainent, is now, sud has beea, in

default the last pavment being msde thereon waes December 15, 1942;

]

de
Thet the Complainant and his wife, Dorcthy Zuth ﬂatthew&, on
Japuary 2, 1942; executed and delivered te ¢. H. Sims a Morbpege
whidh 1s of record in the office of Frobate Judge of Baldwin County
Alabeme, in 1o rtgeps Book 92 page 14b, conveving the Horth h&lf of
the Houtheast quarter of 3Jesction 15, Téwﬁship 1 South, Renge 3 Hast,
containing 79.60 acres, more or 1esé, in‘EaidWinlCounty, Alabemsa g

" % Horbgege held by the
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that this ortgage recited suhj
First Joint Stock Lend Bank of Mdontgomery, or their successors, snd
sald Lortgepe the undérsipgned hersby sssumes and agrees to pay™

that the said Worbpape also provides “provided alwavs and thess pressnts

are upon the express condition thebt, if the Mortgegor shall well and

truly pey fto the lortpages the sum of $795.71, according to the tenor
o et » &

and effects f one pronlssery note of even date, paymsnts to be mede
§80.00 on Januery each yeer ﬂcrﬂaf er, with interest at the rate of
59 from date, until the First Joint Stock Land Bank HMortgage is pald,

and

the rese of §100.00 per vesr™; thet the
Gamplainégt on January 30, 1943} nade a pajmﬁnt of $E0.00 cn said
Hortgages that ssid Mertyage ie now in default; thst e copy of
5éid Mortgege is hereto attached marked Exhibit "A®, and asks to be
teken és 8 part hereof as though herein fully set cut;
€

That the Compleinent hes failed or refused to comply with the
terms end conditions of‘said lprtgage within‘ths payments due on
the Flret Joint Stock Land Benk of Iont somary or on the principal
indebtedness sesureé Ty the seid Hortgage =nd has permitted both

of said Mortgages to becoms and remein in defanlt




T
That the Hortgage from Cs Re Zims Lo the First Joint Stock
Land Bank of Montgomery was in the principle sum of §800.00; that

there still remsins dus and unpaid on seid Horteass the sum of
(508,94 together with interest; .
e
That et the time the Complainant purchased the }ahd herein
deseribed from C. Re Sims, he paid $50.00 in cash and since that
time has psid only $50.00, leaving a payment dus on saild Mortgage
of $746.71 together with interest;
Lis

i

That the Complainant is now and has been since he purchased
thé said_property From C.VRa ims, in the actual possession there~
of 3 that'helﬁas feiled or refused to make payments oﬁ either of
said Hortgeges; thet the improvemerts thereon are depreciating in
value; Thet if the Complaineant is permitted fo oCeupy énd enjoy
said premides for the duratién'of the War the valve thereof will

1

decrease and the property probably not be worth the indebtednsss

E

secured by the said Mortgapges; ' ,

AL

WHELEFOKE The Respondent preys that this be taken as hig Cross Bill aﬁé
y ‘ . .
tha@ due and proper notlee hereof be given the Complainant as required by law, and
that he be required to plsad, answer or demur to the samslwithin the time and undsr
the penalties prescribed by lew and practice of this Honorable Courb.

Complainant further prays that upon & hearing hersof, this Honorable

Court will grant unto the Respondent, Cross Complainant, a decree authorizing and
empoviering him to forecloss said hortgage now owned by him, and thet he be granted
sﬁch‘other further differ@nt and general relief which in equi%y snd good conscisnce

7/

he may be entitled to receive, and he will ever pray.

BEERE & HALL

BY / ‘
Solicitors for Respomnfent,.
Creossg Complainant




BXHIRIT "l

MOLRTGAGE DEED WITH POWER OF SALE ' .

He MATTHEWS and DOROTIV RUTH
MATTIEWS, hiw wife, hereinafter called Mortgagors, in consideration of the stm of

SEVEN EUSDRED TINETY-SIX AND 71/100 DOLLAKS to them i hend paid by C. R. SIHS,

hereinafter called Mortgegee, the receipt whereof is hereby acknowledged, do each

by these presents grant, barpgein, sell snd convey unteo said Nortgagee, C. K. Sims,

£

his heirs and assigns forever, all

The Worth half of the Scutheast quarter of
Bectlon Fiftsen (15), Towaship one (1) South
of Renge Three (3) Bast, conteining 70,60
aores, wors oy less,

subject to a first mortgepge held by the First Joint Stock Land Bank of ontpomery,

or thelr successors, which said iortgags the undersigned heveby assumes and agrees

FITE ALL AED SINGULAR the tensments, righte,

appurtenences, te said deseribed premises in anywise belonging.
HOLD the same forever.

FROVIDED ATW

and thesa mresents are upon the express cendition th
if The said Uortgagor shell well and truly pay to the dortgagee the sum of seven
hundred ninety siz snd 71/100 aceording to the tenor znd effect of one promissory
note of even date, peyments to bs made {50.0C on January esach vear hereaftér, with
interest at +the rate of 6% from date, until the Pirst Joint Steok Lend Bank
Hortgage 1s pald, and then the payments to bz at ths rebe of @100;00 per yveare. And
shall elsc discharge all thé duties imposed upon suid iortgegse, by this Yortgage;

then these presents shell become.vold, obtherwise to ramzia in full fereee In event

o

of defeult in the paymeat &t maturity of said iortgepe cebb, or any amcunt secured

hersby Hortpages, 9. ke Sims, is hereby subhorized o sell said

. s g b &y
h cropertiy, at auction

i

for cash, =fter giving notice by advertisement, once a week for

ot
i
L5
@
[¢1]

consecutive

wesks, in any newspaper then published in Reldwin County, Alabama, to make proper



" Piled

conveyarce to and the proceeds 5o ap

lortgeie debt and eny sumg hersin providsd for,
bo said Hortgagor, Hortgeges mey bid and purche

the gals 1

atborney in fag!

to vay such reasonable sttorney's

»a reasonable attorney's

cly first to the payment of the costs

fee; second to the pavmeat of said

the balence, if any, to be paid over
se 82id property at such sale and in

g svthorized in the name of tThe

Hortpagors agres

fees a8 may be incurred by the Mortgagee, in the

gollection of said Morteags debb, or otherwisze by resson of eny defsult on the cart-
Mortgegor coverents thé he's seized in fes simple of said property, thst it is free
from 211 lpcumbrances, thet he wiil warrent the same o dlortgegee, and to the pure

the
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of gpainst
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the ==id

and  day of January, 4.D.

angd geals this.

Ce

Dor

Britzinger, a Totary Fublic
tthews and Dorothy
conveyanese and who
het being iluformed of the con
ey

ma, on this day b
exgoubed the same vqluntarLly

on ths

the . g

[

Given under my hand and oific i

I ort B
hereby certify thet on bhe
Zorothy huth Metbhews, known
who belng exemined separate and avert from her

Ertzinger, & Jdotary Public
Srd dey of March, 19
i

HMortgagors

g
wme hears dote.

1l ses

i
42, came bef
Lo me to be the w i@ il

1942 .

haeve bereunto set their hands
ile Watthew (Seal)

N

othy Iubth HMatthews (Sesal)

i sald County and Stats

Huth Hatthews, his wife, whose rancs

R Y - T«
i and for

-

alre known to me, scknowlsdged before
tents of the couveyance they eacgh

1 this 3rd day of Merch, A.D. 1942,

Ort H. Erbzinger

n and . said Courty and State, do
ore me the within named
of ths within named C@ He natthews,

hzshand, tou Plilg her signature to the

within conveyénce, acknowledged thet she sigred the Q&A@ of her own fie will and
acsord sad witnout fear, coustraint or threats on the part of the husbend.

Io witness whersof, 1 hereunto set my hand snd official seal this 3rd d
of ¥arch, A.D. 1942,

larch 14, 1942

Hecordad: Joruga5e Book $2 page 145,




ANGHER SND CHOSS BILL

Co Ho VATTHEVS,
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MOTION TO STRIEE AND DEMURHER

[

¢. H. MATTHEWS,
Complainant snd

eross respondent . IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA.

v BourTy. Moo _JENG

L]

V3.

bad

J. A. SIMS,
Respondent and.
Cross-complaineant.

.p

Now comes the Complainent dnd cross respondent, C. H.
latthews end files this his motion to strike from the Bross
511l end smswer of the respondent end cross complainant
paragraphs aumbered (d), (e), and (g) end as grounds.tnerefor
gssigns the foellowing: | |
i. That the matters cont&ained in said paragraphs are not
germene to the issues involved between the parties to this
action. ‘ | |
©. That the metters contained in said peragraphs are not
relevent to the issues involved in this cause.

snd now further éomea the complainant and cross regpondent
. snd ndf waiving his motion heretofore filed and hereto annexed,
L4t insisting upon the same, end demurs to the Answer snd Cross
Bill of the réspon@ént and cross complainant, and as groﬁnds
therefor assigas tne folbowlng:

1. That said cross Bill contains no equlity.

£ That said cross bill fails to show that the sbility of the
complainant to pay the mortgége of the respondent gas hot -
affeéted by his military service.

Be That sald cross bill failslto allege that the Com@lainant
is weil sble, in spite of hisg military servicé, to peay the said
mortgage indebtedness.

4. Thet said crass bill fails to allege sny facts wnleh give
the court jurisdiction to decree a foreclosure.

Ba Thet saild crOSS-bill faills to allege sufficient facts to .




give the court jurisdiction to decree & foreclosure.

G That said cross biil fails to show that the ablllty of

the complainent to pay the szid mortgage was ad sffected by

his military service.

80LICITORS FOR COMPLAINANT —
AND CROBS BESEQNDENT
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- . :
. H. MATTHEVWS, _ IN THE CI&CUIT COTURT OF BALDWIN
COMPLATNANT, -
. COUNTY, ALABAMA.
ve, . i
IN EQUITY. WO o
J. A. STHS, |
RESPONDENT. - §
T 70 THE HON. ¥. W. HARE, JUDGE OF THE TWENTY FIRST |

JUDIGELL CTROUIT OF THE STATE OF ALABENE. SITTING IN ECUITY.
How comes the ComgWEinantﬁ ¢. B, Metthews, humbly com-
plaining of the PEﬂoanﬂert Je R wimq in 2 mebter as will here=-

tnafter sppear and represents anﬂ shows unto vour Honor as
ep A

- follows
FIRST: That the Complainant is a bons-Fide resident of Baldwin

County, Alazbeme, but that et the present time he 1s e member of
the srmed forces of the United Stetes of America =nd is stationed
at Newport Army fir Field and iz & member af the zrmed services

V%and has been such since the 3lst day of Oetober 1942 sné that
e 5 *

f‘e‘
£
o
D
e
A
[}
“d

aﬂﬂeqr is 2 bone~fide resident of B*l@w1n County, Alsbsma.

SECOND¥ Complsinrnt represents unto your Honor that on, tﬁﬂﬂitg

4th day of Qctober, 1941, he entered into a purchsce agree=
Sglth C. BQVSiMS #ho ig the father of J. A. Sims by virtue
contract he b@un& himself to buy the followlng descrived
'5$erty3 to-wits
The N& of the SF} of Sectlon 15, Towmship 1 South, Renge
% Best containing 79.61 acres more or less snd & copy of the sald
purchase sgreement 1s herete-attaghed and wmarked Exhinit "AT

to this Bill of Compieint end that on, to-wit, the 7th dey of
Qct@bér,-19él, C. R. Sims and Roxle Tda Sims executed to him the
said C. H. Matthewsﬂa Warranty Deed‘which seid Werrenty Deed is
recorded in Deed Bock 78, FPage 043 of the records of the Probste
“Judge of Baldwin County, Alcbamm, ¢ copy of saild deed is herebo

sttsched =nd is merked BExhibit “ﬁ“ to this Bill of Complnin’ca




Thaﬁ st the tlme of thé pﬁrehase of sa2id property the said C.

H. Metthews sssumed & mortgage indebtedness by C. R. Sims to the
Toint Land Bank of Montgomery, flabamz, dated Jenuary 1, 1937, and
recorded in Mortgage Book 71, Page 22-24 of the records in the
Office of the Judge of Probate of Baldwin Countv Alabama.

THIRD: | The Camplainaﬁt represents that this ingtrument was.
assigﬁed by the Joint Land Bank of Momtgerry, dsbame, by in-
strument dated Jsnuery 30, 194E, to ¢, A. Thompson which seid
instrument 1s recorded in the 0ffice of the. Judge of Probate of
Baldwin County, Alsbama, in Mortgege Book 22 at Page %45 and that
C. A. Thompsen by en spstrument dated April 24, 1944, and filed
for Tecord.in thGIOEfice of the Judge of Probate of Baldwin County,

Alebema, assigned the soid mortgage to Jo 4. Sims, who is the son

of C. B. Sims, the person from whom the Compleinent purchased

FOURTH: Complainant further represcnts and shows unto your Honor
that the‘ReS§on§ent, J. A. Sims well knowlng thet the Complsainant
is & ﬁember of the zrmed forces of the United Stetesz of imerica

P
2L

and weL1 kxnowing thet the Compleinant has an interest in

3]

v

1snd end is in posgsession theveai gnd is making his home and

£,

&

gping his family on the szid land is seeking to foreclose said

mc”t ange under snd by virtue of the Dower of sale contsined in
the ssid mortgage, having given notlcb in the Beldwin Times, =2
WNewspaper published aﬁ Bey Minette, Bezldwin ucunty, Alsbeme, O,
to-wit, the 18th day of May, 12443 the-£5th ey of Moy, 1944 and
the 1st day'of June, 1944; thatb ne, the ssid Je A Sims is proceed-
ing to foreclose the Sal5 mortzage in »ccordance with the terms
.nd conditions contained in the sald morigage, & COBY of which

being hereto attached and marked Exhiblt "C" to this Bill of

Compleaint.
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In aéditiqn,fo the $50.00 this dey pald by C. H. Matthews,
he shall pey to the ssid €. R. Sims, the sum of $150.00 edditionsl
meney on Jenuery £nd, 1945, which two sums shell constitute the

lowm peyment to seic 2ims of 200,00, TVhen the full sum of #200,00
has been peid, then the seid C. R, Sims will execute end delivér

& werrventy deed to sgid C. H. Weattheve, ond recelve from said
Vetthews, & mortgege to cover the remnsining aortioﬁ due to s&id
C. R. Sims.

The ssif C. H. Metthews is hove immedlste possession of

11 remein in such possession sc long as the

o
=
e
3
;:}
i
€n
.‘Z?’J_l
[4]

g
A

eyments on the seld place sre kept up. The seld Metthews shell

not cut or remove eny tlmber from the premises 50 long s there 1s
money due the seld First Joint Stock Land Bank or said C. B, Sims:

ct

zn¢ the seaid | ¢hall slso keep end maeintein

=
e
6]
ot
=
) Lo
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4

he improvement
on the plege in their yreseﬁt atate of repair, ressoreble weer and
tear excepteé; cnd shell also keep the terraces béck of the barn
1 their ﬁr&arnt condition.
The seié €. P. Sims, out of the mon ey received from seld
'Matthews or from his own funds, shsll meke the paymemt due the
First Joint Staqék Lend Benk on December lst, 1041.
Th@ 1¢ Metthews shall heve the right to snticipate
sny end all paymemts to come due =nd interest shall be figured
only on uppsid bslances each_time & paymert is mede. After the
szid Hatthews hes peild off the amoﬁmt due the First Jcint E£tock
Land Renk, then he is to incresse his-payments to seid C. Re.
Sims to B100.00 per year until the entire unpaid belsnce hes been
liguidsted.
 The premises covered and intended tc be bQﬁnd by this
contrsct is described as follows; to-wit;
| The North half of the southeast guarter of section lLfteen
{15}, township one (1) south, range three () east; ;ontaining.?S.ﬁG

anc being the seme property purchssed by seid

t,q

screg, more or les

., B, Simg from the First 301n$ Stock Benk.

Re



THE STATE OF ATABAUA, %
BALOVIN COUNTY, )
KNOW ALT, MEN BY THESE PRFEENTSE; That for and In considers

stion of the sum of ONE (#1.00) DOLLAR &nd other cood snd veluable
consideration to them in hand peid by C. H, Matthews the recelpt

1s hereby scknowledged C. R. Sims end Roxle Ide Sims,

whereof

sell and convey unto the seid C. He.
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snds situsted in Baldwin County,

Alabeame, to-wits

The North hall of the southes

st cuer
cection fifteen (1E), township one {
south renge three (B) east of St. Bt
Yeridisn, contsining seventy-nine &

nundredths (79.60) scres, more or less.

T HAVE ANT TO EOLE to the esid C. H, Yetthews hiz heirs and assi gn
forever, |
& nd we do éevenant_with the s2id €, H. Matthews thet we afa
seized in fce of the ebove duscribed premises; thet we heve the
right to sell and convey the same; thet the seid premlscs are free
from 11 incumbrences; end thet we will, &nd cur helrs executors
and scminietrators shell
the scid C. H. Metthews, ernd to hig helrs N,
Lewful cleime of &ll‘prSQﬂS vhomsdever.
Titnegs our hends and zecls this 7ih cey of October,
1241,
C. R, Sims L.%.
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STATE OF ALLBAMA,

 BALDNIN COUNTY.

»

I, Ort H. Ertzinger, @ Notary Public in &n

[

for sald
County and-State, nereby certify thet ¢, R. Bims and Roxie Ida
Sims, his wife whose names are signed to the foregoling conveyance
and who sre known to me, acknowledged before me, on this dey, that
being-inform@d of the'conteﬁts of the conv §ence they egch execuﬁed
the szpe volunberlly on the dey the seme bears dete.

Given under my hend end officisl serl this 7th coy of

Gotober, L. T'. 1241,

-
Ly
=

. B, Frizinger

et e e e

STATT OF ATMBAME,

BATTYTN COUNTY.

e

. Wotary Public in and for so o

]

I, Ort H, Frizinger;
County £nd State§ o hereby certify thet on the 7tk Cey of Qctober,
1941, came before me the within nemed Poxie Ide Sims known Lo me
to be the wife of the within nemed C. B. Sims who belng exsmined

serote end epsrt from her nushend, touching her signeiure to

sey
the within conveyance, acknowledged thet cre signed the seme of
her oun free will end gcocord, and without fear, constreint

cr threstc on the sert of the hushanc.

In Witnecse Whereof, I hercunto set oy hend end officiel

senl this 7th dey of October, 1941

Ort B, Eritzinger
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C. H. ¥ATTHEWS 3
COMPLAINANT IN THE CIRCUIT COURT OF
v8: - sanowr COUNTY, ALABAMNA.
Jo A. SIKS Y EQUITY. NO.
RESPONDENT 5 | |

_BRIEF AND ARGUMENT FOR COMPLAINANT ON DEMURRER To ANSWER
AND CROSE BILL OF THE RESPONDENT.

FRAWK G HORNE
SOLICITOR FOH COMPLAINANT.
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"POINTS AND AUTHOQRITIES

SECIICN 580 of TITILE 50 of U. 8, C. A. STAY OF EHFOECEMEN@

OF OBLIGATIONS, LIABILITIES, TAXES, ETC.

(1) A person may, st any time(during his period of military
service of within six months thereafter, apply to a court for
relief in respect of any obligation or liability incurredrby
such person prior to his period of wilitary service or in re-
spect of any tax er assessment whether falling due prior to
or during his pericd of ﬁilitary service. The Court, after
appropriate nmoblce and hearing, unless in its opinion the
ability of the applicant te comply with the terms of such
obligation or liability or to pay such tax or assessment

has not been meterially affected by reason of his military
service, may grant the following rellef: '

{a) In the csse of an obligation payzsble under its terms in
installments under a contract for the purchase of real eétate,
ox secured by a morigage eor other instrument in the naturse
of a mortgage upon real estate, a stay of the enforcement of
such obligation during the applicant's period of military
serviceand, from the date of termination of such period of
military service or from the date of application if made
after such service, for a periéd equal to the remaining life
of the instellment contract or other lunstrument plus a
period ef time equal to the peried of military service.af
the applicant, or any part of such combined peried, subject

(1)



to payment of the balance of principal and aé@amnlated
interest due and unpaid at the date of termination of the
period of military service or from the date of application,
a8 the case may be, in @Qual installments during such com~
bined peried at such rate of iﬁt@r&sﬁ on the unpaid balance
a8 is prescribed in gugh contract, er_qther instrumeﬁilavi-
dencing the obligation, for installments paid whén &ue; and
subj@ct to such othﬁw terms as nmay be just, | : ) o
(b) In the case of any other obligation, liability, tax, or
assessment, a stay of tha_anforsemegt thereef during the
applicant's perigd of military serviceanﬁ, fréé the data of
t@rﬁinatién of such period of militery service or fram the
date of application il made afﬁgr Such s@rv;ce, ¢o£ a peried

of time equal to the peried of military service of the ap-

plicant er any part of such peried, subject to payment of the
balance of principal and accumulated iﬁﬁrest éue and umpaiﬂ
st the date of tormlnatlen of such period of military seyvice
er the date of a@plicatlon, as th@ case may be, in equal
pericdic installments dgring during such extended period -
at:such:rate.of interest as may be pr@sgribéd for such ob-
ligation, lisbility, tax, or assessment, if paid when due,
and subject to such other terms as may be just.

(2) When any court hss granted a stay'as_préviﬁeﬁ in this

section mo fine or penalty shall sccrue during the peried

(2)



the terms and conditions of such stay are complied with by
reason of failgre to comply wiyh the terms or conditions of
the obligation, liabiliby, tax, or assessment in respect of
which the syay was granted. Oct. 17, 1940, c. 888, Bec.
T@C, as aﬁﬁad October 6, 19&2, c.58L, Sec. 18, 56 Stat. 777.

ARGUUMENT.

The original Bill of Cemplaint in this cause
sought relief from an obligation incurred by the Cemylainﬁ
ant prior to his period eof military serfica and sought te
inveke the provisions of the Soldiers aand Sailors Relief
act of 1240, as smended. -4

As we view the matter the only propssiblons
in volved are:

(1) Is the Complainant a member of the Armed Forces of
the Unite@.5£atas of Americal | -

(=) Did the liability or obligation on his peart exist
prior to the time he entered inte the Armed Forces? |

(3) Is the ability of the Complainant to yay‘the ob-
ligations materially affected by his military service?

We think that the Bill of Complaint contained
sufficient allegations to apprise the Court thht he was at
the time of filing his petition, that 1z the complaiggnt;

a member of the Armed Forces of the United States of America.

We slso think that it is elear that the Bill of Complaint

or petition discloses that the obligation or liability on

(8



cn the part of th@ complainant existed prior te the date
of his entry into the Armed Forces of the United 8tates of
America, to-wit; October 71, 1942,

Then the only other proposition left 1s the gues-
tion of whether or not his income and ability to pay was
materially affected by his entry into service. The word-
ing of the stabubte seems to us to mgke it elear that it
shall be presumed that military service materially affects
the 2bility of a soldier ar-sailer to pay an obligation
ang he who seeks to attack a stay must allege facts which
sEmW'to the court that the 2bility of the defendant to pay
the obligation or 1iabiiity are mt ‘materially affected by

hiz militery service.

in
The matters alleged/Paragraphs upn, BEM  omg wgn

of the Answer and Cross Bill ef the Hespondent are in nowise
matters which ére material in the absence of averments that
The ability of the complainant to pay has-nmt been materially
affected by his military service.

On the whole the cross bill and answer are lacking
in equity on account of the absence of allegations of facts
which disclose that the aﬁility of the complainant to pay the
1izbility or obligation incurred by him prior to his entry
in te the Armed Forces of the United States was not materially

(4)



ety

affected by the serviee. We think that all courts judicially
know thet civilians are better paid and are in better position
to take care of eobligatiouns than thmsa engaged in the military
service in behalfl of thelr fountry.

| The seldiers and sailers a¢$3'wmre passed to take
care of just such mabtiers z2s these posed in this action and
the purpese was to lQﬁ‘thﬁ sgldier eggage in his arduous
tasks without the thought that ths roof coal& he taken from
over the heads of hiﬁ loved en@s Whilﬂ he was away imperilling
his 1ife fer th@ Eatlenal defense.

We fail to see amy'matters 5&t oub in the Answer

gnd cross bill ef th@ respondent whieh are in any real sense

L he
AnSWETS t@fgravaman of the Bill of Cemplaint.

Regpectfully submitted,

_.:Soliaitar for complainant.

I certify that I have mailed a cerbon copy‘tf the fore~
going Brief and Argument to Hon. Hﬂbert WM. Hall, Attorney
gt Law, BayMinette, Alabamay

This Z2w

Bolicitor for Comploinant.
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SUMMONS AND COMPLAINT

THE STATE OF ALABAMA, . g (ST COVET BATOWIN cotrnT

BALDWIN COUNTY SUNG . TERM, 1944 _

TO ANY SHERIFF OF THE STATE OF ALABAMA :

B

Vou are hereby commanded to summon — A S"U’“Sc

5 0

to appear and plead, answer or demur, within thirty days from the service hereof, to the Complainf filed in

-

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against

.34 Sips, N - %&m;
by G E Matthews, - - o .
C‘Q@Ihm.

_ Wiﬁness my hand this ——24%th n cjilay_ﬁc_.nif_' Ju'ne: 194.4

S Dnel, . k Regj;gﬁ‘@r.




