JAMES WILSON' BARROW, ¢

Plaintiff, X
VS. X
L. J. SHIVER, ){
Defendant. X

KNOW ALL MEN BY THESE PRESENTS,

principal, and the undersigned as sureties,

Hundred Dollars ($13,400.006),

executors and administrators, jointly,

these presents,

Alabama, to have any of our propertyv, real
levy and sale in satisfaction hereof.
Sealed with our seals and cdated
September, 1969.
WHEREAS,

at the June term, 1969,

and

WHEREAS, on this day the said L.

this bond,

IN THE CIRCUIT COURT OF

BATLDWIN COUNTY, ALABAMA

bound unto James Wilson Barrow in the sum of Thirteen Thousand Four
for the payment of which, well and
duly to be made, we bind ourselves and each of us,
severally and firmly by

and as a part of this underteaking we hereby waive

all our rights under the Constitution and laws of the State of

The condition of the above obligation is such, that

Baldwin County, Alabama, on to-wit, the 12th day of June, 19692,
the said James Wilson Barrow recovered a judgment in said Court
against L. J. Shiver for the sum of Six Thousand Seven Hundred
Dollars ($6,700.00), damages, and the further sum of One Hundred

Seventy—five Dollars ($175.00), the cost in that behalf expended;

Defendant, has made application for an appeal from said judgment ta
the next term of the Supreme Court, to be holden of and for said
State, to reverse said judgment and also for a supersedeas of the

execution of said judgment which has been granted on entering into

AT LAW
CASE NO. 7793
that we,

L. J. Shiver as

are held and firmly

our heirs,

or personal, exempt £from

this /3 day of

of the Circuit Court of

J. Shiver as such




~TA

NOW, THEREFORE, if L. J. Shiver shall prosecute the said
appeal to effect, and satisfy such judgment as the Supreme Court
may render in this case, then the said obligation to be null and

void, otherwise to remain in full force and effect.

,4%/;%, (SEAL)

. % / ;’ PR |
%/4 waﬂ/O j/fzie/éb(SEAL)

Xs Principal

iy a
»/’/"/{/Mf"? (SEAL)

A ',—TI ! ' (SEAL)

Taken and approved this the

/5 day of gg@L .
JWL /LD'{,MJL

1969.

County, Alabdma

ALIEE J. DHER

SEP 1D 1269

Clerk, Circuit¥ Court of Baldwin

% *x k % % % k *

CLERK
REGISTER

As Suréeties

ERRE
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CHASON, SToNE & CHASON
ATTORNEYS AT LAW
P, O. Box 120
BAY MINETTE, ALABAMA




CITATION OF APPEAL

Moore Pringing Company. Bay Minetle, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TC ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the woeeieeeeeeesecssssssresensans
.32th day of June. 1302 ... MIBHEEFTR <evvvernerereensseseesssssmssorspessanaserseess . 18, in a cer-
tain cause in said Court wherein ............ A S WL SO B O et e s eserseee e e anenasasaan
.............................................................. Plaintiff, and .22 g BBIVET e reseresins
......................................................................................... Defendant, a judgemeni: was rendered against said

L, J. Shiver and om the. 25th day of August,. 1969, his Motion for New trial was
denied,
to reverse which .....Judzment......... eeeeeny the said ... EUURE 3w 1 <SSR

..................................

.........................................................................

with
having been given by the said closeoTa Shivern./Mxs.. Jask Daxlisls..

T

Now, You Are Hereby Commanded, without delay, to cite the said

saker, Walten T. SHIVEX e

.................................................................................... or ..Milters & Brantley o
.......................................... , attorneyS to appear at the ....BERL ... Term of our
said Supreme Court, to defend against the said Appeal, o BT think proper.

. Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this ........ LOER e
day of .......Bgptemper. . LA D, 19.52...

Attest:

3
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CIRCUIT COURT
Baldwin County, Alabama
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e DIV, NOL CERTIFICATE OF APPEAL. (Civil Cases.)

No. 7793

THE STATE OF ALABAMA

BALIWIN Coun 'ty .
I, hiice J. Duck , Clerk of the Circuit
Court of Baldwin County, in and for said State and

County, héreby certify that the foregoing pages numbered from one to

_ , both inclusive, contain a full, true and complete

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein  James Wilsop Rerrow,

o

was plaintiff, and. L. J. Shiver

was Defendant, as fully and completely as the same appears of record

in said Court.

And T further certify that the said  %Bgk _I. J. Shiver

did on the_ 13t  gay of September , 1952, pray for and cbtain
Jury and Verdict for the Plaintiff for $7,000.00 and for Defendaut on plez of recoupment for

an appeal fromftihe judgment of said Court to thethnmm?&Jhmmt $300.00

of Alabama 10 reverse said judgment of said’

Court upon entering into bond with_ L. J. Shiver, Mrs. Jack Carlisle, J. 3. Shiver

and Waiter T. Shiver as surety thereon, Which said bond has
been approved by me. _
Witness my hand and the seal of said Circuit Court of _ %8sk

_ Zaldwin County is hereto affixed, this the i5th

day of September , 1969

/N ’ 7 /
Zé:/-ﬂxff”4“‘4;4;9ﬁrﬁ%iﬂ

Clerk of the CiFcuit Court of

Baldwin . County, Alabama.

(Code 1940, Title 7, Sec. 767)

T k731 4743 MARSHALL & BRUCE.NASHVILLE




JAMES WILSON BARROW, X

Comes the Defendant in the above
the following separate and several pleas to

filed in said cause and says:

untrue.

2. That the Defendant denies tha
formed all of the agreements made by him in
ther denies that the Plaintiff has paid the
agreed upon. The Defendant says that the P
him for the construction of two drive-ways,

back, a sidewalk and the interest on constr

in the agreement, the cost of the construct

being approximately Seven Hundred and Fifty

not pay the Defendant one-third of the tota
Thousand Three Eundred Dollaﬁs ($26,300.00)
the'building had been completed, such found
approximately June 8, 1966 and the first pa
Plaintiff to the Defendant on or about June
sum of Six Thousand Dollars ($6,00£.00) whe
due on such date would have been approximat
Hundred Dollars ($2,500.00) more than such
further failed to comply with the terms of

he failed to pay an additional one-third of

VoL

61w 38

IN THE CIRCUIT COURT OF
Plaintiff, X

BEALDWIN COUNTY, ALABAMA
X

vs. AT LAW
X
CASE NO. 7793

L. J. SHIVER, X
Defendant. [

1. That the allegations of the amended complaint are

turn around and sidewalk being approximately Five Hundred Dollars

($500.00) and the interest to be paid as provided in such contract

Plaintiff also failed to comply with such contract in that he did

styled cause and files

the amended complaint

t the Plaintiff has per-+
the contract and fur-
Defendant the amount
laintiff has not paid
turn around area in the
uction costs as se£ out

ion of such drive-ways,

Dollars ($750.00). The

1l sum of Twenty-Six
when the foun&atiqn of
ation being completed
yment made by the

10, 1966 being only the
n in fact the payment
ely Two Thousand Five
amount. The Plaintiff

such contract in that

the total sum due when

a1 T



the house had been framed, sheeted and felted, such house being
framed, sheeted and felted on July 13, 1966 and the second payment
made by the Plaintiff to the Defendant being approximately Six
Thousand Dollars ($6,000.00).
3. The Defendant claims of the Plaintiff Two Thousand
Dol}ars {$2,000.00) for work and labor done by tHe Defendant at
the request of the Plaintiff, which sum of money, with the interest

thereon, is due and unpaid.

I

Q‘@M\« %M }@m—-

}Aﬁtornéys for Deféndant

CERTIFICATE OF SERVICT

! certify that a copy of the forsgsin~
nieading has been served upsn Couns |
for aff parties to this proceeding, -
maifing the same 10 each by First Class
United Siates Mail, properiy addresses

and pos d on i $“¢éiiday

CLERK
REGISIER

. =
o DL B




77 7%

JAMES WILSON BARROW,

Plaintiff,

V&.

L. J. SHIVER,

pefendant.

%**#***f***********
IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

AT LAW . NO: 7793

B ok Kk k k ok k Kk k Kk Kk K K kK X kK Kk k|

PLEA

‘k*******:**********‘




JAMES WILSON BARROW, X

Plaintiff, X IN THE|CIRCUIT COURT OF
VS. X BALDWIN COUNTY, ALABAMA
L. J. SHIVER, X AT LAW CASE NC. 7793
Defendant. ‘ X

Comes now the Defendant in the above styled cause and
for plea to the amended complaint filed in said cause, separately

and severally, says as follows:

1. The allegations of the amende§ complaint are untrue.
2. For further answer, and by wa§ of recoupment, the
Defendant claims of the Plaintiff One Thousand Dollars ($1,000.00)
as damages for the breach by the Plaintiff of the contract re-

ferred to in the amended complaint and for work and labor done by

the Defendant at the request of the Plaintiff.

R .

é f;f

ey

Attor

“NOL @E‘ PAGL 88
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JAMES WILSON BARROW, b

Plaintiff, X
vs. X
L. J. SHIVER, X
Defendant. X

NCTICE OF APPEAL

IN THE CIRCUILIT COURT OF
BALD&IN COUNTY, ALABAMA
AT LAW

CASE NO. 7793

Comes now the Defendant in

his attorneys. and gives notice of appeal to the Supreme Court of
Alabama from the judgment of the Circuit Court of Baldwin County,

Alabama, rendered in the above styled cause on June 12, 1969, and

the above styled cause, by

from the order of said Court denying his motion for new trial

entered on the 25th day of August, 196

CHASON ,

SECURITY FOR COSTS

9.

STONE & CHASON

s st

[ for Déf?ndant

We, Norborne C. Stone, Jr.,

hereby acknowledge ourselves, separately and severally, as security

for the costs of said appeal.

Witness ouxr hands this éﬁnﬁ

1969.

Taken and approved this CAT”

day of i:Ziéﬁfgf_" ' r
4

1%69.

/42&%;;€,J2—q£:%4;6/ﬂi»

and Eberhard E. Ball, do

day of #VQVSF‘
N

Clerk, Circyit/Court of Baldwin County, Alabama
3
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)
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AMENDED CCOMPLATINT

JAMES WILSON BARROW,

)
IN THE CIRCU

Plaintiff, 3
BALDWIN COUN

Vs, )

AT LAW

L. J. SHIVER, )
' CASE NO. 7793

Defendant. 3

Comes now the Plaintiff in the above sty

3

his Complaint to read as follows-

The Plaintiff clgims of *ne Defeﬂaaﬂu =%}
é{\ﬁ9091>€:
( PSS B8r=damages, breach of a

1966,

d

Fn

the 1lth day of April, A copy cf sz

£T COURT CF

TY, ALABAMA

led czuse and zmends

- ‘rwelv':,

THOUSAND DOLLARS

covenant entered into by them on

Covenant is attached

hereto marked Exhibit "A" and made a part hereof as if here fully

set out.

that he I

The Plaintiff avers

}

made by him in said Covenant including paying

amount agreed upon. The Plaintiff avers that

this Covenant in that he did
workman ilike manner, nor use skilled workmen
the same. The formicz on the counter tops wa

The tile in the shower was not properly put &

!

up. he hot water heater was Improperly inst

into the house. The jeoin

were not properly joined and they leak. The
materizl in it. The electrical wires were not

Mortar and cement were left on the brick. Th

was not properly supported and it is

-

in the house to break loose. The tile on the
installed and is coming up. There is a crack
v Ol oo 8

e has performed all of the

ggreements
the Defendant the

the Defendant breached

ot construct said residence In =

in construction of

5 not properly imstalled.
swnr and 1t is coming
alled and has forced

ts of the plumbing

book case has defective

properly installed.
2 roof of the house

causing the ceiling
floor was

imprcperly

in the brick on the

fed




side of the house. The switch box is not fast

The Defendant took more time to complete this
vided for by said comntract; hence, this suit.

WILTERS & BRANTLEY

BY: w&@_ﬁ,@.\“}\,\(

ened to the wall.

house than wss pro~

Tolbert M. Brantley

N QDI\M@,QI\

CERTIFICATE OF SERVIEE
I o hoteby cortity dhet | fove on Wis2T ™ hay o TORE............
F4F servad 2 odpy of the foregeny wekiis on quitse! for all
pefes o tis procedding by meling | te ivie Uy United Stae

M, propetly ddréssed,
Wi

By:

fsst class posisge PRpSS.
S & BRANTLEY

e
\ }fr‘”j
pExs

F¥E
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JAMES WILSON BARROW, X

Plaintiff, )4 INi THE CIRCUIT COURT OF
X
vS. BALDWIN COUNTY r ALABAMA
Y .
L. J. SHIVER, X AT LAW NO. 7793
Defendant. X

Comes the Defendant in the above styléd cause and de-
murs to the Complaint filed in said cause and assigns the follow-
ing séparate and several grounds, viz:
1. That said complaint does not state a cause of actionl!
2. That said complaint does not allege that the coven-
ant was entered into by.and between both parties to the suit.
3. For aught that appears from said complaint, the
Plaintiff did not perform all agreements made by him in such
covenant. .
4. That said complaint does not allege that the Plain-
tiff has paid the Defendant the amount agreed upon in such coven-
ant.
5. That said complaint does not allege any duty owing
by the Defendant to the Plaintiff.
6. It is not alleged in said complaint that the defects
complained of were due to any negligence on the part of the Defend-
ant.,

7. For aught that appears from said complaint the work

was performed strictly -in accordance with the plans and specifi-

cations furnished the Defendant by the Plaintiff.

CERTIFICATE OF sgi,ioe
¥ certify that a copy of *he o
pleading has been served un - -
for all parties to this proces
mailing the same o each By First Claaz
United States Mail, progeriy ac s
and postage prepaid on ihﬁs..zﬁ._,..du J

vV 567

"
¢ TG
,) Attorneys for_?}fendant

Aacoc Bl asx 82




JAMES WILSON BARROW,

Plaintiff,

V8.

L. J. SHIVER,

Defendant.
R *.*.*,%:* X k k Kk Kk Kk Kk Kk K
IN THE CIRCUIT COURT OF
BALDWIN COUNTY , ALABAMA
AT LAW .No.'7793

Kk Kk & K K K Kk Kk Kk k k Kk k Kk k Kk Ak

" DEMURRER

& Kk ok K Kk K Kk Kk % Kk Kk Kk Kk Kk Kk Kk k. k
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STATE OF ALABAMA
BALDWIN COUNTY
TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon L. J.

Shiver to appear

within thirty days from the service of this writ in the Circuit
Court to be held for said County at the place of holding the same,

then and there to answer the complaint of James

WITNESS my hand thlq:zféf'day of

Wilson Barrow.

1967.

7‘}%//&/ .
| C}f{ﬁ’/£;>i>

Clerk f
JAMES WILSON BARROW, )
IN THE CIRCUIT COURT OF
Plaintiff, ) :
| BALDWIN COUNTY, ALABAMA
vS. )
AT LAW
L. J. SHIVER, ) ,
CASE No. I VLT
Defendant, )] i

The Plaintiff claims of the Defendant
($5;000.00} damages,
ilth day of April, 1966.
marked Exhibit "A'" and wmade a part hereof as if
The Plaintiff avers that the Defendant breached
he did not comstruct said residence in a workmax
skilled workmen in construction of the same. Tk
counter tops was not properly installed. The t
not properly put down. and it is coming up. The
improperly installed and has forced water to be
The joints of the plumbing were not properly jo
The book case has defective materizl in it.

not properly installed. Mortar and cement were

FIVE THOUSAND DOLLARS
breach of a covenant entered into by him on the

A copy of said Covenant iIs attached hereto

here fully set out.
this Covenant in that

1 like manner, nor use

e formica on the
~le in the shower was
hot water heater was

spilled into the house.

ined and they leak.

The electrical wires were

left on the brick.

The roof of the house was not properly supported and it is sagging

;
o

03
“

BRI



causing the eceiling in the house to break loose.
floor was improperly installed and is coming up.

in the brick on the side of the house. The swit

The tile on the
There is a crack

ch box is not fas~

tened to the wall., The Defendant took more time to complete this

house than was provided for by said contract; he

WILTERS & BRANTLEY

nce, this suit.

BY: Qiygsﬁh}v\Q{xég%} AR

Tolbert M. Brantley

The Plaintiff demands a trial by jury.

WILTERS & BRANTLEY

BY?S% D, {k Do~ RE

Tolbert M. Brantley

The Defendant can be served at -
Spanish Fort, Alabama

£y fo-28-L7

v Ol w81

a7 11
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- Zh LT HEREERY AND HEREINAFTER agresd Metwnen Jarmes wWilson

owner and L. J. SHIVMN,

contractcr agrees to construct

and to pay for said constructi

curess

as contractor,

and

as follows:

the said owner

éo accept .On which shall be
“done in Accordance and in the time =nd under the:conﬁitioﬁs as
_set,out hereinafter: S
Tre s3id contracto; agrees =o coastrucﬁ é'res1db“ce on

Lot 7 in Bhivers Heignts; & subdivi ibn:ﬁééé S;&ﬁ:sb Fort, Alakama

ne said residence shall be construct edf: _H;gﬁ'wcrkmen ;p‘g .....

skilled and workmanliike mannér in accbréaécéhéith the specifica-

tions set out in the application for the loan using the materials
” no ed in said application as o dualiry and kind or egual tnerect,

=

~guch chancges being subject to the approval of ¢

the GCwner.

located on the Lot nc

he architect and/or

e saigd house to be ¢ ted above in accord-
ance w theagreement of the ow and the contractor.
= ions.2and..plans. attaches

e

the written approval of the said owner

without

the said contractor agrees to construct the dr

blueprints attached hereto.

The time of constructionshall be four mont

loan to the owner and the contracto

is Zpbroved

which the owner reduires from

prints and plans or/specifications shall be det

said chance is reguested together with the addi
any, involved in the s3id changes.

it is further agreed

ive in

and/or architect an

N

hs from the date th
r ig notified.

the original bhlue-
ermined at the tine
tional expense, if

undertake to assume

‘One~third when tne foundation has been com ne-third
when t&é-h use has been framed, sheeted and fel one-
Thi S when cdmpletely fiﬁisheéian& the key 1lg delivered on the
drte of payvment.

2ct shall be in
nr Sion Lo the
N LOe 8 Looueres o CnSTruCnLion mong Founis

d

accoréance with
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¢ conitract for the duration of b.e conurach time of four montias

i

;

; and until pevment is made for said consoruction.

1 Tre sald nouse subject oOFf this contract is to he construg.ed
by the sald L..J. 8hiver for the sum of $25,300.00 in accordance
witn 511 Af 4 t,— of said 1= P PR e 3 -
witn all of the fterms of said contract and specifications, plans
and blueprintsgias provided nerein. .

WITNESS ocur hands and sezls this / :f_ %Zéay of April, 1846
Cwner
e - =
S L .
= Contractor
i) DAT, Landwin
p
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July 2, 1970
I have deducted $300 due me in the case of James Wilson Barrow vs:

L. J. Shiver from the Judgment which I paid in the same case.

Ky
7

i CLERK

% REGISTER




THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THI: COURT OF CIVIL APPEALS OF

October Term, 19.69-7C

1 pip. No. X7

To the Clerk Rrgistexof the Circuit Court,
Baldwin County-——-GTee!ting:
Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between
| L. J. Shiver

ALABAMA

and

Appellant_,

James Wilson Barrow

wherein by said Court it was considered adversely to said appeliant

Cowrt_of Civil Appeals, by appeal taken, pursuant to law, on behalf of

NOW, IT IS HEREBY CERTIFIED, That upon considerotion thereo

ordered that appellant _,._I,,_J_. chi ver, and Mrs. Jack Ca

__, were

said appellant

~lisle,

, Appellee__,

brought before the

i the Court of Civil Appeals,

on the Lth_. day of March 19_70  affirmed seid cause, in ol respects, and

J. B. Shiver

and Walter T Shiver., sureties on the supersedeas bond, pay the

amount of the judgment of the Circuit Court and 107

damages thereon

and interest and

et foT= e =eosts «0f ~GDP 661 - Paif the costs of appeal in this Court and in the Court below .

It is further certified that, it appearing that said parties have waived their rights of exemption

under the laws of Alabame, it was ordered that execution issue accordingly.

Witness, J. O. Sentell, Clerk of the Court of Civil

Appeals of Azaba@,a, at the Judicial Building,

>, 1970,
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 THE STATE OF ALABAMA --- JUDICIAL DEPARTMENT »

THE COURT OF CIVIL APPEALS
- OCTOBER TERM, 1969-70

1 Div. 17

L. J. Shiver

James Wilson Barrow

Appeal From Baldwin Circuit Court

WRIGHT, JUDGE

This case comes on appeal from a Judgment in

the Circuit Court of Baldwin County, Al
Plaintiff, appellee, James Wils

suit in assumpsit against L. J. Shiver,

abama.
on Barrow, filed

based on a con=-

tract For the construction of a house at Spanish Fort,

Baldwin County, Alabama. The alleged b

trzot consisted of the failure of appel

the house in a workmanlike manner.

The complaint was originally fi

in the latter part of 1966. The amount

xeach of the con-

lant to construct

led on October 20,

- 1967. The house was completed and occuﬁied by appellee

claimed as damages

originally was $5,000, which was amended in March, 1689,

to a clain for $12,000. To the complai

Et, appellant filed




277 Ala. 551, 173 So. 24 %kL.

blea of the general issue, failure of appellee to pay

full consideration and recoupment for work and labor

for $2,000.
U

HJ

on trial by jury, vercict was returned for
plaintiff-appellee in the amount of $7,000, and for

defendant-appellant on his plea of recoupment in the

amount of $300. Judgment in accordance with the ver-
dict was entered. Motion for new trial féled by
appellant was denied, and this appeal foliowed on
September 15, 1969.
Appellant has f£iled three assignments of error.
Assignment of error 1 charges error in the trial court’s
denial of a motion for a new trial.
The motion contained eight grounds, all of which

were predicated upon the premise thatl the verdict of the

Jury ‘was contrary to the law and ev;dence, and Was e

excessive as a result of bias, passion and prejudicé
against the defendant.

The effect of assignment 1 is to present as a
separate assignment of error every groun@ stated in the
motion for new trial. Therefore, the gr;unds set out in
+he motion must undergo.scrutiny on review as if they were
actually assignments of- error. Their sufficiency to re-
quire review must be determined.‘ They must specify the

precise error alleged to nave occurred, and must be

properly argued. Allred V. Dobbs, 280 Ala. 159, 190 So. 2d

712 General Finance Corp. V. Bradwell, 279 Ala. k37,

186 So. 24 150; Danley v. Marshall Lumber and Mill Co.,

The grounds of the motion for new trial filed by

appellant ia this case are utterly geneéal and totally




below.

sufficiency to support the verdict, and wh

insufficient to advise the trial court of

it had committed, and thus fails %o supply

any error

this Court

on review with any information as to error in the court

The ground that the jury's verdicet

to the law presents nothing for review. A

was contrary

1lred v. Dobbs,

supra; General Finance Corp. v. Bradwell,

Grimes v. Jackson, 263 Ala. 22, 82 So. 24

supra;

315.

The only grounds in the moticn for a new trial.

which are possibly sufficient for review here, are those

“which allege the verdict of the Jury is co

ntrary to the

facts and is excessive. Though questionable as to right

of review, we will consider the evidence as to its in-
2 .

verdict was excessive.
Briefly, the evidence was, though
that

the appellant built appellee a house;

began to appear. The plumbing leaked, res

ether the

in conflict,

that appellee

moved into the house, and shortly therealter defects

ulting in

The hot wa

damage to floors and ceilings.

ter heater was

hooked up wrong and would not function. The wiring was

and terminal boxes were not covered or attached.

insufficient, in that circuits were overloaded, Junction

The main

beam in the family rocm was improperly tr@ssed and was

insufficient size to provide support for éeiling and roof.

As a result, the ceiling cracked, the roof sagged, and

supports were placed to provide additional support.

znd bathroom tile broke and came loose. ¥

defects appeared.

Floor

larious other

These defects had developed over the period of

time since construction, and were getting
3

progressively

worse. It was stated that appellaat had been advised of

some of these problems, but had done nothing.
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Appellee’s witness stated that it w

guire from eight to twelve thousand dellars

ould re-

to repair

the defects, which in his opinion, as a builder of

vwenty-five years experience, were due to unworkman-

like construction.

-

No ground for new trial is more carefully con-

sidered than that of the insufficiency of the evidence

©0 support the verdict.

Verdicts are presumed to be

correct. Waen the trial judge refuses to grant a new

obb v. Malone,

trial, that presumption is strengthened. C

92 Ala. 630, 9 So. 738; Allred v. Dobbs, supra.

On appeal, all favorable presumptiéns are given

in favor of the verdict of the jury, and th

e verdict

will not be disturbed unless it is plainly and mani-

festly unjust.

Allred v. Dobbs, supra; Decker v. Havs,

ey, 281 Ala.

282 Ala. 93, 209 So. 2d 378; Fuller v. Yanc
126, 199 So. 24666, '

After allowing all favorable presumptions in

favor of the correctness of the verdict, we
it contrary to
manifestly unjust.
was swayed or influenced by bias, prejudice
Assignment of error 2 charges errof
sion into evidence, over objection of appel
pnotographs taken by appéllee over a period
showing conditions then existing in the hou
introduced to show matters resulting from g
poor workmanship of appellant.
The basis of appellant's objection
introduction, and argued on appeal, was tha
raphs were taken after construction of the

completed and turned over to appellee, and

fail to find

the preponderance of the evidence or

There is no indication that the jury

or passion.

in the admis-
lant, several
of time,

se. These were

-

he alleged

at the time of
¢ the photo-
house was

therefore did




not accurately portray the condition of the house at

The time of completion.

-

aught that appeared, appellee or someone

It is contended that from

?lse could

have contributed to conditions shown in the photo-

graphs.

. This argument is not sound and is
1y argued in brief.
not portray the condition of the house at
completion and occcupancy. 1t is unlikely

would have accepted the house had these ¢

not - serious-

Of course, the photographs did

the time of

that appellee

onditions been

apparent. The purpose of introducing them was tLo show

defects which had developed and appeared

since con-

struction, and which were presumably latent at that

time. If the conditions shown by the pho
not the result of the poor workmanship of
were caused or contributed to by acts of
wasHsubject”§p be established by voir dir
examination, or by counter-evidence by a§
prepositions of law and authorities cited
in support of this assignment of error ar
not applicable teo this case.
admission of the photographs over objecti
on the ground assigned.

Assignment of error 3 is addresse
sion of evidence as to damages to the hou
from leaky piumbing. Appellant contends
plaint charged only faulty plumbing that
not charge damages resulting from such le

The propositions of law supportin
that damages not claimed an

ment are (a)

anéd (o) special damages have to be sel

Lographs were
appellant, or
appellee, such
e Or Cross-
pellaﬁt. The.
by appellant

e valid, but

There was no error in

on of appellant

d to the admis-
se resulting

+that the com-

g this assign-
e not recoverable,

out and claimed

in the complaint so that the defendant, who could not

anticipate them, might have proper notice and opportunity




t0o prepare to meet thelr proof at trial.
The rule as to recoverable damages in an actilon
for breach of contract is -- damages recoverable are
such as are the natural and proximate consequences of
the breach, and such as may reasonably have been con-
templated by the parties as the probable riesult of the

breach. Winslett v. Rice, 128 So. 23 94, 272 Ala. 25;

Vixon v. Trawick, 84 So. 24 760, 264 Ala. 82.

There éan be no question but that there was a
right of recovery for damages resulting from leaky
plumbing, when the leaky plumbing was due to the fallure
appellant to perform his contract in a worxkmanlike

manner. Tavior v. Lunsford, 26 Ala. App. 127, 154 So.

The gravamen of appellant®s position under this

m

ssignment of error appears to be that the proocf of damage

ot

o the floor and ceiling resulting from tée 1ééky plﬁmb-
ing, were special damages rather than genéral, and must

te pleaded specifically before proof is aémissible. He
contends that the only proof admissible uﬁder the allega~
tions of the complaint as to damages Irom leaking plumbing,
would be the cost of repairing the plumbing. It appears to
us, that this proposition is as leaky as appellee's plumb-

ing.

The complaint charges, in this respect, as follows,

%, ., . The joints of the plumbing were not properly joined

and they leax . . .7

Proof of damages to the house resulting from the

leaking, flows naturally and reasonably from the charged

)

act of a leak. This constitutes general damages reasonabdbly
within the contemplation of the parties to the contract,

in our opinion, and we so hold.




The authority of Crommélin=v. Montgemery In-

dependent Telecasters, Inc. 280 Ala. 391, 194 So.

24 548, ciﬁed by appellant is not applicablé to the
‘matvter aunder consideration here. In the Crommelin
.case there was testimony of "how much other damages”
plaintiff suffered resulting from an alleged breach
Cof contract, without any allegation in the complaint
“specifying the nature or extent of such damages.
In this case, when appellant was charged with
failing to perform in a workmanlike manner, and a
| ~portion of such failure consisted oi not properly joining
'. joints in the plumbing causing them to leak, he cannod
" be heard to claim surprise when proof is offered tO

 ; show damage resulting from the leak.

We Tind no merit in the assignments of error.
~ The judgment of the trial court is affifmed.
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