(No. 1094)

THE STATE OF ALABAMA.-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

. October Term, 1 9493”-5 (

Tothe BEGISTER ot  CIRGUIT Court,
BALDWIN : County—Greeting:
Whereas, the Record and Proceedings of the Circuit Court In Equity

of said county, in a certain cause lately peﬂding in said Court between_
Virginis L. Robinson
Beoon ol dan Veﬁeéfz _ - -
Company, a Carnara?imnz_ Appellee__,

w_;herein by said Cdu’rt, at the : : . . _;J‘erm, 19 , it was co*nsi'dei*_e@

adversely to said appelldnt ., were brought before ou% Supreme- Cowrt, by appeal taken, pursuaﬁt

- to law, on behalf of said appellant___: '
ordered, adg ¢d, and decreed

NOW IT IS HEREBY CERTIFIED, That it was thereupon considered by our Supreme Court, on
the 91‘51}. day of Febl"&ary‘ oy 18 SO s that Sa@,d - DEC R EE
ptadinsi e _of s aid _Gircuit Court be in all things

ordered, adguﬁged, and decreed,
affirmed, and that it was further considered that the appellant_=., FRE. .. _Ji_rg:!_;na L. ﬁohlnsen,

and Willism D, Taws, Clark Smith sand Ig F, Morse, sureties on the

supersedead bond, psy the amount of the monied decree of the Circuit

_Court, and ten per cenbum dameges thereon, and interest, and thet the

costs of appesl of this Court and of the Clircult Court be taxed agsinst

the appellant, Virginia L., Robinsen, end H, M, Hell, sureties on the

_appeal bond, for all of which let execution issue asccordingly.

Witness, J. Render Thomas, Clerk of the Supreme

a’ ¥
w&/

/awﬂétfwmugauﬂﬁk

- Clerk of the Supreme Court of Alabama.



Moore Pig. Co.

CITATTON OF APPEAL

The State of Aﬁabama

Baldwin County

IN THE CHANGERY COURT OF BALDWIN COUNTY

- took an appeal frem the deeree renaegred on the _ i8th day of June,

19%~,  by the Cirenit Court of said county, in the cause of

&

¥ 8 Corn,
A =

VErsus

VIRGINIA L. ROBINSON

Now, therefore, you are cited to appear ag required by law, before the Supreme Court of

Alabama, to defend on said appeal, if you think prdper so to do.

Witness myghand this — 13BR  day of July ” 19348

W\

Register in Chan cery.
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THE STATE OF ALABAMA..-J I‘JDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

1 Div., No 273

Perey A, Bryant,.et sl : Appellant,s
8.
~Bacon=licMillan Veneer Company. eb al , Appellee,s
From Baldwin - C ____Circuit Court.
in Hguity

The State of Alabama, ]
City and County of Montgomery.}

1, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered from one to 5 inclusive, contain d full, true and correct copy
of the opini;)n of said Supreme Court in the above stated -cause, as the same appears and remains of
record and on fv;,le in this office.

Wiméss, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the__ 19th  day of

,ad"{mﬁ

e/

Cle’rk of the Supreme Court of Alaba.ma




JIN THE CTIRCUIT COURT OF BALDWIN COUNTY, ALABAMA-

IN BQUITY ' - KO. 1094

BACON-MC MILIAN VENEER COMPANY,
a sorporation,

Camplainant,
?S.

- PERCY A BRYANT, DOUGLAS 0. BRYANT
GEORGE R. BRYANT,

'Respon&eﬁts.

0 g g -

BILL OF INTERPLEADER

BRIEF OF
HYBARYT & CHASON

ATTORNEYS FOR-

PERCY A. BRYRNT; DOUGLAS O, BRYANT
AND GEORGE R. BRYANT.

BAY MINETTE, ATABAMA



STATEMENT OF CASH

The Bill of Cemplaint allegas.that'Bacon—Mﬁ Millan
Venesr Cempany bought certain timber growing on a pari of
Section 13, Township 1 North, Range 1 Bast, in Baldwin Ceunty,
Alabama, from Perey A, Bryant individually and as Agent for
Douglas 0. Bryant éna Geerge R. Bryant, and that efter the
timber had been eut, Virginia L. Robinson claimed the proceeds
in the sum of $1842,25, her claim being that she was the owner
of the timber that was cut by the Complainant, _

on ¥ay 30, 1837, & patent wes lssued to Joshua
Kennedy for section 38, Township 1 Nerth, Range 1 East, conw-
taining 1243.78 ecres., There is atbached te thls Brief a
cartifiéd copy of & plat showing all of Township 1 Eérth,
Range 1 Best. The Heirs of Joshua Kennedy conveyed said
Seetion 38 to George W. Robinson and 4. W. Bryant. ©On March 7,
_1883, George W. Robinscn and A, W. Bryant divide@ Section 38
and other lands that they owned jointly. A ocopy of the deed
from G. W. Robinson and wife to V. ¥. Bryaant, who was the wife
of A, W. Bryant, has been introduced in evidence, and in this
deed the property ls described as being beqnéed on the Norin
by Stiggins Lake, on the Fast by the Bast line of Range 1, on
the West by Tensaw Rlver and on the South by a line beginning
at a slaggh on the East bank of Tensaw River about 300 yerds
above the-Nartyera Boundary erSeetion 23, Township 1 Horth,
Range 1 East, meandering gaid slough to'thg second fork, thence
' Rast to the Range lilne, containing 1000 aeres, more or less,
We have marked this Southern boundary line on thsrplat attached
herete; ‘The boundary line being shown by red iak. on this plat
we have also designated in'red_iﬁk the Southeast quarter of the
Southeast gquarbter of Section lB_aaﬁ the Ngrtheast guarter of
the Northeast quarter of Section 24, Township 1 North, Range 1

Bast.




AUTHORITIES.

- Adverse possesgsion, Title 7, Seetion 828, 1940 Code of Alabama,

COLOR OF TITIE,

Color of title is the writing whieh in appearance
purports to transmit title or the right of possession but whiéh,
in reality, does not.

Bowles vs. Lowery,

181 Alabama 663.

Color of title is that which in appearance is title
but whieh in reality is no title.

Black vg. Tean. R. Co.,
93 Alabama 113,

A claim or soloer of title may be shown by any paper
purporting te eonvey the land or the right to its possession
into the party asserting adverse possession.,

Goodson vs, Brothers,
111 Alsbama 596,

Henry vs. Brown,
143 Alabanma L54.

The original tax deed, though veld as a muniment of
title, would have been admissable as color of title in coﬂneetien
with the evidence of actual possession - not as evidence of
posséssian in itself but as e;planitm?y of the bona fides of
claim of ownership and the extent of the possession.

Cs W. Zimmerman Co. vs. Dunn,
lé}.Alabama_275.

_Where tax deed is veld for want of acknowlsdgment as
provided by law, its operation to give eolor ef title to the
land described in 1% end to draw to the party to whom has made
possession of the whole epen'is beking pomsession of a pars.

Reddick vs. Long,
124 Alabama 260.

4 deed vold for matters dehors the instrument will
constitube color of title provided it purports to convey the
land in controversy.

2nd ¢J 176. |

Redfield vs. Parks, :

132 U.8. 239, 10 8 Ct. 83
33L ed 327.



See also Boone vs., Gulf F and A Railway Company, 201 Alabama, 560.
Boone vs. Byrd, 201 Alabema 562,
After a period of thirty years of adverse possession
on the part of the holder, the léw will presume & grant or inter-
mediate conveyance or anything else that might give repose to the
tltle.
2nd C. J. 290.
U. 8. vs. Chavez, 175 U. S. 509, 20 8 Ct. 159, 4L L ed 255,
Not only a grant but everything else as is necessary to
complete the title will be presuned in favor of long possession.

Baker vs. Mce Donald,
47 WM. C. 244,

In other words, not & deed but aiso all acis necessary
to give the deed effeect will be presumed.

Bradley Square Chureh vs, Bullard,
2 (E&SS.) 363"

To give éffeet to the deed executed by Gepfge W
Robiuson on his division %o A. M. Bryant, which_Was more than
62 years'ago, in law will presume that George W. Robinson had
purchased the lands involved prior to that time, had made a cash
entry, had paid #he necessary money t¢ the Covernment and that
there was nothing left for the Government to do bubt issue the patent,
that he had in equity what he cénveyed at that time, to give repose
to the title of the Bryants in this cause,.

Seé Boone vs. the J. S. and A railroad Co.

22nd 67 126,

| ESTOPPAL

The eomplainant is estopped from claiming the proceeds
upon the Southeast quérter of the BSoutheasst quarter if in truth
and fact she sold Bryants timber on Northeast quartef of the
Northeast quarter and ecollecited therefrom $3000.00 or more that
gshe applied to her own use,

, “Where a persén has asserted a2 partiecular claim, title

or right, he cannot afterward assume a position inconsistant with

sueh act, claim or conduet to the prejudiece of another, who haé



I hereby certify thas we

Bryant, a portion of said lands were subjeet to cultivation and
were cultivated by ﬁhe Bryants for more than twenty years. It

is an elementary proposition of law thatb én actual possession

of a portionm of the lands contained in the ealls of the grantees
deed such poésession will spread over ﬁhe entire acreage contained
therein unless it meets an adverse possession of another. _There is )
no evidence of any adverse possession of mrs.‘Robinson as to auny
lands in the calls of any deed executed by anyone %o her, There is
o evidenee of Mrs. Robinson's adverse possession of any df the lands

involved in this sult or the”ﬁimber thereon, nor is there any evidence
of any actual advérse possession of Mrs. Robinson as to the Northeast
quarter of the Northeast quarter of Section 24, from which she cub
and s0ld the Bryants! timber to Mr. Mc Millan. We say further, that
under the cireumsﬁanées in this case, it would be highly inequiteble
for Krs, Robinson to receive the benefit of this money in the hands
of the stalkeholder whén in truth and fact she has received consider-
able more money under the impression that she was obtaining the
proceeds of the timber on the Southeast quarter of the Soubtheast
quarter of Section 13. If perchaics we Perve_mistaken as to the
survey made by Mr. Joe Smith and that he ia trubh and fact surveyed
as he thought the Southeast quarter of the Southeést quarter of
Section 13 and Mr. ¥c Millan went into possession of these lands in
thirtesn and ecut the timber therefrom and paid Mrs. Robinson the
proceeds of the game then Mrs; Robinson'has received the benefit
of the timber on the lands that the nyants seld her and she has
no ¢laim against the money in‘the hands of the stakehqlder Tor
then it would necessarily follow for the timber cut by the stakeholder
off of the lands in bhe Northeast quarter of the qutheast quarter,
Section 24, North of the agreed line. It seems to us that ths
equities in the case are with the Bryants and that a deeree should
be so entered.

Respeetfully submitted,

HYBART, & CHASEON

BY -;/ 42%£din-~‘

<;)Attq?neys Tor the Bryants.

have this day mailed, postage
prepaid, a copy of the within
Brief to J. B. Blackburn, Bay
Minette, Alabama, Solieitor for
the Complainant and a copy to H. E. Smith,
Bay Minette, Alabama, Solicitor for the Hes-
pondent, Virginia L. Robinson..
Dated this 26th day of January, 1946,

HY%3§%3§;?§ASON
BY e h@tE




acted in relianee on such conduct or representation.”
Watson vs, Whatley'
75 Southern 147.
21 CJ 1202
ALVERSE POSSESSICH BNDEB COLOR OF TITLE
Aetual possession of part of tract of land with elaim
of title to the whole under a written instrument is sufficient

to constitute adverse possession of the whole tract.

Baueum vs. George
65 Alabama 259

Adverse possession of the whole of a tract, within the
boundaries deseribed by the color of %title, by actual occupancy of
a part thereof ig, in legal contemplation, actual, and not
constructive, possession, and may be restricted, as to the part
not actually occupied, by the actual oceupancy of another.

Marietta Fertilizer Co. vs. Blair,

56 So. 131,

173 Alabama 524 |

Exceph as limited by other advgrse possession, the
possession of one who holds under a bona fide color of title will
be extended to the limits described in his golor, and such
possession as so extended is aectual, and not construetive, possess-
ion.

r

Me Miliasn vs. &ikin
182 Alabams 303

One in possession of land cleiming under a deed held
in actual possession of the entire land to the extent that the
same is not in the actual possession of another.

Buek ves. Louilsville & Nashville R. Co.
159 Alabama 305

Swindell vs. Ford
184 Alabama 137



ARGUMENT.

The controversy exisﬁing beﬁween the parﬁies is as
ﬁo timber eut from the Southeast quarter of the Southeast
guarter of Section 13 and the Northeaest guarter of the North-
- east qdarter of Seetion 24, Township 1 Narth, ﬁange 1l East,
Baldwin County, Alabama. It a?pears beyond quesfion that
in 1883 ¢. W. Robinson and Mrs. V. M. Bryant divided certain
properﬁy that evidently they were claiming to own jointly, and
G. W..Robinson and his wife, on March 7, 1883, conveyed all the
lands conveyed by the heirs of Kennedy bounded on the Norty by
 Stiggins Lake, on the East by the East line of Range l,. on the
West by Tensaw River and on the South by a line beginning at a
slough on the East bank of the Tensaw River abéut 300 yeérd above
the Horbthern boundary of Section 24, Township 1 North, Range 1
Bast, meandering said slough to the second fork, thenee Zast to
Range iine, containing 1000 acres, more or less, Attached to thils
Brig as an exhibit thereto ig a plat of the 1;nds as well as the
first slough mehtiome& herein wﬁich has been marked by us in red
ink, and South line of the property so divided has been marked in
reéd ink by us from said slough o said renge line and which clearly
shows ghat the lands herein involved, that is the Soubtheast quarter
of the Southeast quarter of Seetion 13 and the Northeast quarbter
of the Northeast quarter of Section 24, by said deed was conveyed.
by G. W. Robinson and his wife to V. M. Bryant. On August 15,
1903, the heirs of the said V. K. Bryant sold and conveyed the
property so acﬁuired by V. ¥, Bryant from.Robinson to Perey A.
Bryant, George H. Bryént, and Douglas 0. Bryant. The same
description is conveying the property was used as in the deed from
Robinson t0 Mrs. V. M. Bryant. There is a well settled principal
of léw where a partiéular deseription is used together with a general
deseription in & deed that the particular description is to be -

followed or preveiled.



The record further diseloses that Perey A. Bryant,
George R. Bryant, and Douglas O. Bryant went into possession

of ‘the lands s0 conveyed to them and have remained in possession

 of the same ever since and have been assessing and paying the

taxes on the same. That year after year they have cut the timber
from the lands so conveyed %o them and especially as %o the timber
on the Southeast quarter of the Southeast quarter of Section 13
and the Northeast gquarter of the Northeast guarter of Segpion 2L,
The reeord further discloses that in 1943 Virginia I.
Robinson evidently recognizing the Bryants! title to the same
purchased the Southeast quarter of the Southeast quarter, Section
13, from the Bryants and soon thereafter bargained azd sold the
timber on the lands sb purchased, or at least she thought she
was selling the timber on the Southeast quarter of the Southeast
quarter of Section 13 when probably in fact, she was selling the

Bryants' timber on the Northeast quarter of the Ko:theast quarter,

,Section.2§. She sold thisrtimber thrgugh)her agent, George £,

Robinson to Archie Me ¥Millan. That at the time, or about the
time, the timber was sold %o Archie Me HMillen, he wanted the line
located, and George Emmons Robinson, Perey A. Bryant, Archie Nec

Millen and Joe Smith were on the lands for this purpose and Joe

- Smith located, as helthought, the Southeast quarter of the Southeast

quarter of Section 13. Mr. Mc Millan eut the timber off of the
lands so located and states that he cut at least 200,000 feet,
which he paid Mrs. Robinson for at the rate of $15.00 per thousand,
which money she collected and has retained,

It appears from the evidence, without dispute, that
there was an agreed line between Mrs. V. M. Bryant and George W.

Robinson whieh was hacked out and surveyed by cne Durant more than



four or five years ago, did likewise. That neither of the Robinsoans
eut timber North of said agreed line evidently recognizing said
agrsed lihe. That all during this time and up to the death of George
A, Robinson, the cotermious owners recognized said agreed line., We
have marked the Southeast quarter of the Southeast quarter of Seetion
13 and the Northeast gquarter of the'Northéast.quarter of Section 24 |
in red ink on the plat hereto attached, and it appears that if the
starting point of the survey that was made by Mr. Joe Smith, was at
the Southeast corner where the lands involved intersect the agreed
line and on the range line, that the lands that he surveyed were

in the FNortheast quarter of the Northeast quarter of Section 2k,

from whiech Mr. Me Millan eub the timber and that an error was made

by 17 Ehains or ﬁore in making this sur#eyp&s the plat shows it/
around three chains of the Eartheast quarter of the Northeast quartser
was south of said agreed line. However, the parties agreed that this
wag the Southeast quarter of the Southeast gquarter and Mrs, Robinson,
having received at least $3000.00 from timber.which is considerable
more than the proceeds of'the timber now in %he hands of the
stékeholder, in equity end in goed conscience she'éheuld be required

to satisfy herself with this, vecause she has secured from the

Bryants' property considerable more money than is now in the hands

of the étakeholder. We say that the evidence is overwhelming, that
under coler of title we have been in theupossession of the lands

known as the Southeast quarter of the Southeast quarter of Section

13 and Northeast quarbter of the Northeast quarter of Seetion 24 for more

than thirty years, and was in possession of the Southeast quarter of
the Southeast guarter, Section 13, more than'thirty vears from the
time that the Bryants sold and conveyed the same %o Mrs., Robinson.
That a8 an evidence of such possession, the Bryants have contlnucusly
cut the timber from said lands, claiming %o own them and used them |
adversely in every way as- they were suseeptable of all during this
time .‘ But aside from thié, the evidence shows that a iaart of the

lands‘centained in the Bryants! deed from the heirs of Mrs. V. M.



STATEMENT OF CASE

The Bill of Complaint alleges that Bacon-Me¢ Millan
Venesr Company bought certain timber growing on & part of
Section 13, Township 1 North, Range 1 East, in Baldwin County,
Alsbama, from Perey A. Bryant individually and as Agent for
Douglas‘O. Bryant and George R. Bryant, and that after the
timber had been eut, Virginia L. Robinson claimed the procesds
in the sum of $1842,25, her claim being that she was the owner
of the timber that was cubt by the Complainant.

On ¥ay 30, 1837, a patent was issued to Joshua
Kennedy for secbion 38, Towanship 1 Nerth, Range 1 East, con-
taining 1243.78 acres. There is attached to thisg Brief a
certified copy of & plat showing all of Towaship 1 Nerth,
Range 1 Zest. The Heirs of Joshus Kennedy coaveyed said
Section 38 to George W. Robinscn and A, W. Bryant, ©On Mareh 7,
1883, George W. Roblnson and A. W. Bryant divi&eq Section 38
and other lands that they owned jointly. A copy of the deed
from G. W. Robinson and wife to V. M. Brjant; who was the Wifa‘-
of A. W. Bryant, has been introduced in evidence, and in this
deed the propertj is deseribed as being bounded on the North
by Séiggins Leke, on the East by the Bast line of Range 1, on
the West by Tensaw River and on the South by a line beginning
at a slough en the East bank of Tensaw River about 300 yerds
above the Northern Boundary of‘Section 23, Township 1 Worth,
Range 1 East, meendering said slough to'tha second fork, thence
East to the Range line, containing 1000 acres, more or lsss.
We have marked this Southern boundary line on the plat attached
hereto. The boundary line being'shomn by red ink. On this plat
we have also designated in red ink the Sdutheast guarter of the
Sotitheast guarter of Section lB_and the qutheast guarter of
the Northeast quarter of Section 24, Township 1 Nerth, Range 1

East,



A, W. Bryant and V, M. Bryant, his wife, weat imto
the actual, quiet, peaceable and adverse possession of all of
the land deseribed in their deed lying North of the agrgeﬁ
division line, including the Southeast quarter of the Southeast
querter of Seetion 13 and the North 17 chains of the Northeast

quarter of the Northeast quarter of Section 24, Township 1 North,

| Range 1 East. They cut the timber from said lands at continuous

intervals from that time up until Angust 5, 1903, when A. W.
Bryant, a wldower, and the heirs éf V. M. Bryant conveyed ail of
this land bto Percy A, Bryant, George R. Bryant and Douglas O.
Bryant. A copy of this deed has besn introduced in evidence.
At this time a patent had not been issued to the Southeast quarser
of the Southeast quarbter of Section 13 and the Northeast quarter of
the Northeast quarter of Section 24, Township 1 North, Range 1 East.
A patent was issued to these two tracts to George A. Robinson
in 1908, At the time such patent was issued, the three Bryants,
who are resPQndentsiin this suit, were in the actual possession
of all of the Southeast quarter of the Southeast gquarter of
Seetion 13 and all that part of the Northeast quarter of the
Hortheast quarﬁer of Seetion 24, Township 1 North, Range 1 Hast,
which lies Norith of the agreed 1iﬁe as showﬁ‘upon the plat.
They rexained in pessession of suech land and cub the timber con-
tiﬁupusly from this land up to and inoluding a very short time
before the filisg of this suit. In 1926 a large part of the
timber on both of these tracts was blown Bown by a'storm. The
Bryants cut and removed the timber from the Kennedy lands and
the Southeast‘quarter of the Southeast quarter of Ssctien 13 and
the Northeast quariter of the Northeast gquarter of Seetion 2k,
Township 1 Norith, Range 1 East, down %to the. agreed line. George
A. Robinson had been cubting his timber as far North as the agreed
1ine but had not attempted to remove any timber North of the
agreed divisioen line.

In 1943, Virginia Robinson bought the Southeast gquarter
of the Southeast of Seetion 13, Township 1 North, Range 1 East,



from the Bryants, who are respondents in this suit. Perecy Bryant,
representing himself and hig brotherg went witﬁ George Emmons
Robinson, who represented his mother, out to have this land sur-

- veyed. Joe Smith was the Surveyor, Archie Me Millan was also
present. The blages and ether marks showing the agreed division

line were found easy to recognige., The surveyor was uneble fo
locate the true corner of the Southeast quarter of the Southeast
quarter of Seetion 13. ATter a discussion, it was agreed by all
parties present that they would take as the Southeast corner of
the Southeast quarter of the Southeast quarter of Seetion 13,
that point where the agreed division line intersects the range
line on the East. 4 L0 ascre tract was surveyed, and Percy Bryant
and his brothers put Virginia Robinson in possession of this

LO acres with the un&erstandimg that this was the Southeast
quarter of the Scoutheast quarter of Seetion 13. She sold the
timber on this 40 acre traet o Archie Me Millan, and he cubt more
than 20Q000 feet of timber from sald tract and paid her $15

a thousand, which would amount to at least $3000.00. After she
had sold all of the timber off of this tract, BPerey Bryant made
the contraet with the Complainants to sell them the timber off
of about 33 acres, which lay immediately North of the land where
Arehie Me Millan had cut the timber for Mrs. Rebinson. Mrs., Robinson

then 1aid elaim to the money derived from this sale of timber.

Hr. Perey A. Bryant, Douglas O. Bryant and George R. Bryant take
the position in this suilt that if the survey made by Joe Smith

was correct, then Mrs. Robinson has cut the timber from the
Southeast querter of the Southeast guarter of Section 13, and

she has reeeived the money therefor. If the survey was not correct
and the true Southern line of the Southeast quérﬁer of the South-

e e 1 mr h a2 e Wkl meP whars Tk wae nlmasd In



8580 CITATION OF AFPPEAL, . . . N £OR SALE BY $E0, b, BARNARR & G0 SE A0S & -

THE STATE OF ALABANA, 1 '

E . F_
Bald’amn .OIRC’UIT COURT, IN EQUIT

P e L e e e

' 'Iias _taken an appeal from the decree rendered by the Cirewit Cowrt of said OOunty, in Equity, in the cause of

+ PERCY A. BRX&ET DGJGLA% O. BRYART, c}zoau.; . BEYANT end VIRGINIA L. ROBINSON

czdams

e ow, you. ave therefore cited, to appear ot the...... . Next . Term, 1949...., of the

‘x'wpmm@ Court of 4 Z@bwma, to defend on said a,ppeal if you shall think proper so to do.
7949

Wr,_tness, dhis
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here, There is only about 33 aerés‘involved in this suit. Thére
is no evidence that George W. Robimson, CGeorge A. Robinson or
Virginia‘ﬂobinson have had any possession of any part of the land
lying North of the agreed division line sinee the division

in 1883, except as to the 40 acres described as the Southeast
quarter of the Southeast quarter of Section 13, whieh was sold

to ¥rs, Robinson in 1943.



MR. BLACKBURN: If the Court Please, This is = bil; of
interplgader filed under Chancery rule 36 against Mrs.
Virginia L. Robinson, Percy 4. Bryant, Douglas C..
Bryant, and George A, Bryant;

The ellegations of the bill is that the
complainant purchased certain ﬁimber f:om P, A. Bryant,
agent, and cut the timber, and after theylcut.it a
dispute arose as to the ownership of the monsy. Sub-

sequent to that dispute, the complainent employed me,

and the amount of money was paid into Court, and to

simplify the matter, the parties have agresd partially

and with your permission, I will dicate the agreement.

— L Tl oy wve e Gmvw e e

It is agréed by and between all partiss to

this cause that all of the allegationéqcontained in

I

the bpill of complaint filed in this caﬁse_mby'MbMillan

Veneer Company are true. It is further agreed that J. B..

Blackburn, as Solicitor for Complainant, waives all claim

+that he has to an Attorney's fee for f£iling the bill of

complaint, because of the fact that the complainsnt does
not want to subject the respondent, or any of them to any
iiability or expense because of an Attorneyts fes for

complainantts Solicitor in this cause.

{page 1)




STATEMENT OF CASE BY MR. SMETH:

ilay it Please the Court. We have admitted the

~allegations of the bill of'complaint, as Mr. Blackburn

Stated, and we state in our answer that we do not know
whether the complainant purchased the timber from Percy
4. Bryant, as Agent, that is zlleged in tﬁe bill certain
timber on part of Sectlion 13, Township 1 Range 1 to be
cut and removed by the complainant and allegewm that the
said Percy 4. Bryant did not have any right, power or
authority from her to sell for her account any timber
growing on any part of the land, nor 4id any agent of
hers sell complainant the timber in the bill of complaint,
And she alleges that the cutting of the timber was an
act Sf trespass s0 far as she is concerned. ¥e admit the
stumpage value and that it was paid over to Mr, Duck, as
Hegister, ~

Now our coftention, briefly éoﬁéerns Fractional

Section ~ that is Section 13 - 1t is composed only of



The forty that is in most serious conflict,
that is, the SEL of SZz, Section 13, Township 1 Worth,
Range 1 E. we set up and expect to prove that it is owned
in fee simple'by lirs, Rocbinson, ons of the Respondents—-—-

THE COURT: Who are the other Respondents?

MR, SMITH: Mrs.\Robinson is one---

We expect the evidence to show that this forty is owned

by her through a quitelaim deed from the dther Respondents
in the cause. We expect to produce a guitelaim deed

from Fercy A. Bryant, G. Res Bryaﬁt, and D. O. Bryant
conveying to Mrs. Virginis Robinson ths SE: of SE:
Section 13, Township 1 North, Range 1 H.

THE CQURT: That is the only 40 acres in
‘ guestion?

MR, SMITE: Mr, Chason has brought in something

about an accounting as to the
NB: of NE:, Seection 24, Township
1 North, Range 1 Bast, which

. lies immediately south of the
SEi of SEi, Section 13.

In otherwords the three forties that I have mentioned;

mampn T pemnnt . omrrm . a. ntml R m 2 s V) s rmE e TR e e



MR. .SILJIITH: Yes.
THE COJRT: This is the SE: of SE;,(indicating)
MR, 2ITH: Yes.---NEx of SEz.
THE COURT: Ig there aﬁy timber cut off the
WE: of SZi?
MR, SUMITH: No. I was just mentioning the
ovnership -
48 we see the matter, if it is not in the SE; of SEx,
why then a sgéarate set off owners would be involved, but
we expect to prove that it was located in the SE: of SEi,
Ssction 13, Township 1 N. Range 1 E. |
% GOURT: I understand that it is your
contention that the timber was
ecut from the NBL of NEz,Section
242 .
MR, SMITH. NQO - John was claiping that somse

was cut before this. T was just

mentioning ths source of title to



it would not be necessary for me to go back
of that.
STATEMENT BY MR, CHASON:

May it please the Court - We expect the
evidence to show that Mr. George W. Robinson and Mrs.
Virginia . nyant, whe was the mother of these three

\resp@ndents that we represent, purchased jointiy from Jushua
Kenriedy, a large tract of land, containinghbout 2000
acres, which they held together for several years; that in
1883 Mr. George W. Robinsen whs owned a half interest and Mr,
Bryant, the husband of Mrs. Virginia M. Bryant owned the other
hslf interest; in deedinmg the half interest that Mr. George
¥, Robinson owned, instead of conveyling it to the
husband, he conveyed %o Virginia M. Bryant, so that Mrs.
Vieginia M. Bryant and her husband would jointly own the
1ands on the North side of the Bayou.
THE COURT: All three f;rties?
MR. CHASON: 'We.expect the evidence toc show

+ha+ thev thoucht thev owned these



patented, and they will show that Hr. George A. Hobinson,
in 1908, secured & patent to those forties, which wag many
years after the deed. However, Mr. George Robinson and
Mr. Bryant thought they owned these forties, and when they
diﬁided the lands, they divided Dby general description.
Mr. George ¥. Robinson, in 1883, Joined by his wife,
deeded to Mrs. V. M. Brysnt all lands owned by them bounded
on the North by Stiggins Lake, on the west by Tensaw River -
of the.lands zcquired by Joshua Kennedy. On East by
Range line and on the South by & line beginning 300
yards north of the North line of Section 23, on the bank
of the Tensaw Rivar, thence following southwardly a slough
to theSkﬁmﬂfGrk$, vihich is not marked on this map, but we
contend runs to the end of the Slough, thence Tast to the
Renge line, which would include almost all of the NEL of.
NE%, Section 24, and zll of the SEL of 35L, Section 13.
In otherwords, thet agreed line would run
directly sast and take in all most all of that forty.
As 1 say,at that time those were public lands, MNrs.
Virginia A. Bryant, in turn conveyed to George W. Robin-
son all of the land they had acqulred from Keunnedy lylng
south of the line and they described just as in the other
deed, as beginning here (indicating on map) and running
to thestwefforkq and to the range line (indicating on map}.
%We expect the evidence to show that immediate-
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1y after Mrs. Virginia M. Bryant.acquired.title she
went into actusl possession of everything lying North
of the agreed line, including practically all of the NE. of
NE;, Section 24, and &ll of the 8Ef of S&L, Section 13,
and began cubtting timber and usiﬁg it. That Mr. George
W. “obinson cut his timber up fo the agreed line, which
rans from theﬁﬂmnyéforks, but never did he go north of that
agreed line, This ébnditioa conbinued and title remsined
that way uﬁtil 1603 when Virginia Bryant died leaving a
number of heirs, and Virginia M. Bryant gave a desd to
the three respondents that we represent - the three Brysnt
brothers here, and her husband, who was still living, all
joined in tha de§d conveying the one-half interest that
he nad ewneé;_ The deed from Kennedy was to Mr., Bryant
and{Mr, Roblnson, and the dsed from Robinson was t0o
Mre. Bryant, At her d@ath her heirs conveyed to these
three respondents and that deed also used the same
general description.

Now as to possession. To go back just
a minubte - at the time George ¥. Robinson conveyed to
Virginia M. Bryant, Mr, George %, Hobinson and Mr.
Bryvant went in there and attempted to run out this
line with & cﬁmpass. The water was high and they wanted
to g0 ahead and run their line, so immediately after the

water went down they hired a surveyor who went 1o thers
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and'blaz@d out this line that we referrsd to asg the

sgreed line and that has been the agresed line sinece

1883, Now after 1903 when these heirs all deeded to

these respondents, at that time the thrse regpondents
went 1n the actual possession of e verything Nbrth_of the

agreed line, including these two forties that were public

- land. As I gtated, they expect to show thelr patent

which was issued in 1908, at which time we were in the
acﬁual possession-andgéhs patent has been out since 1908-
& period of 37 years. |

We expect to show that in 1926 we had s
storm that blsw down a good bit of the timber; there
had besn lot of Selective timber cut by ue on the
Horth sidé and George W, Hobinson on the south side
all during the period of ownership. But 13_1926 when
the storm came we go in down there +to the agéééa line -
we cut all timber which had beea blown dawn; and con-
siderable more timber, that we were geﬁtiﬁg ag8 selective
cutting, to the agreed line. Mr. Robinson cut up to that
agreed line on the.south side. Mr. George Robinson, who
in the meantime had secured a patent, but he stood by
and saw us cub clear across the fbrty that he had sécure@
tﬁe patent for, but he only cut up to the agreed line,
recognized by George W. Robinson, his father,

{pege 8)

paIge YT



which would be, in truth SEL of 8ix. If the survey was
correct, then it would be in the NE: of SEi. 48 to the

g% title to that, ¥Mr. Snith stated that it was s different
ownership. It is owned by Mr. Percy A. Bryant's two
brothers, ﬁut Mr. Percy Bryant owning 1/2 interest in a
forty immediately nerth and Mr. Smith correctly stated
that this timber wags eut from lands that he owned a

1/2 interest rather than 1/3 interest.

We éx@ect the eﬁid@nce to show, 1f they éid
not actually cui 88; of SE;, Secotion 13, and get paid for
it, then they 4id cut some of our timber in the NE: of
551, Section 24, which we had acguired by peaceabls
@ossession of 60 years or more, or some 37 years since
the patent was issued, and this had been sgreed as a
_dividing line through those many, many yvears, and after
this long period of time they would be stopped fronm
denying our ownership of Nix of NEi, Seetion 24,
and if we have acgqguired title by adverse posseszsion as
to the NEX of NEL, Seestion 24, then that timber was--
that they cut sbout a heaws year and & halfl ago was in
truth and fazect our timber, and out of this money they
should he forced to account to us out of this money for
the timber of ours that they cut, In otherwords, we have
a double barrel proposition. If they eorr@ctly‘described
the S5, of S8, and they- she has what she bought, they

(pege 11)



cut timber whers Mr. Percy Bryant was half owner.

It is not disputed thet the timber was immedistely north
of the timber she cut. On the other hand, if 1t was

not corresctly described, then thsy - she cut our timber

znd she should be forced to scceount to us.

STATEMENT BY MR. HYBART:

As it understand it from this map here is the
land right here (indicating on mﬁp). This is in Section 2.
There had been an agresd line in between these parties
here for some thirty odd years., I won't go beyond the
patent, because there 1s no such thing as possession Dbefore,
but since the isSuaﬂce there hag been an agreed line
bpetween this 40 scres in Section 24 and the 40 scres in
13. 4s to 211 south of the line and all north --

THE COURT: 4&as I understand 1it, he sxzpects
to prove there was an agreed line coming from the west to
this range 1im@.here {indicating on mpa) which established
between the parties a nortnernrboundary of Robinsonts hold ings
and that you are claiming by adverse possession everything
neth of that line?

M. HYBART: Yes, sir.

L T understand furthsr in the year -
two or three years ago, that Mr., Smith, the surveyor, at-
tempted to locate the 35 of 8Kz, Section 13, and that

if his survey was correet, that they ﬂave their timber
{naoce 12%



because they sold thet to MeMillan in the SEL of SEL,
Section 13, but if his survey wa$ not cérrect,'and the
timber was cut by Mellillan was on the forty north of
that, and the right forty - S of iy, then in equity
and right Mrs, Robinson should account to us for this
timber that she sold ©o MeMillan - some 300,000 fest at
£15,00 & thousand, The Court will adjust all equities -
in otherwords, when she sold to Mr. McMillan and
vesex¥ed they thought tﬁey_were selling the timber
on the Sit of 88:. If this is correcﬁ, then |
of course, she has her timber, iIf that survey was cor-
rect, but there seems to be some dispute about the
survey loceting the BSEL of S8i, and locating the forty
aeres immediately south of the £if of SEL , and cut the
timber off that, Wow she says that the SEY of 8%
is up here and the McMillan Pecple have cut the timber
off this. The point I am making is; If she got
our timber then she ought to aceount to us for the timber
that she got that belonhked to us. The whole controversy
growé out of a disgute of the SEi of SBF, =~—-

i‘MENT BY MR. SMITH:

I would like to make a short statement -
Our contention is that thils agreed line that
they are %talking sbout rusns stralght across here (indicating

on map} and the east corner of 1t is on this west line
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of the section instead of on the range line.

- THE COURT: Your contention is that this
agreed line does not traverse the land in question; bub
goes To The west boundary. There is no agreement to
the southern boundary line of the land in guestion?

MR. SMITH: Yes, we expect to prove that
not

this was/actually aapvegy'surveyed and was merely for the

purpose of establishing what Mr. kclillan wss to cut
and dnow atteﬁpt-mag made to tie it into any recognized
government corner, but Mr. Percy Bryant pointed out to them
that stake about where I showed you it was and the line
runs from that corner so there woula_be no dispute between

WMr. Bryant end Mr., McMillan.

MR, SMITH: T would like to introduce in
evidence this township plat snd get the stenographer to
identify it asz Exhibit 71v,

M . SHITH: I offer to introduse in evidence
quitelaim deed, dated July 17, 1943, signed by Georgs R,
Bryant and Sue F. Bryant, his wife, D, 0. Bryant and
Ava Bryant, his wife, and P, A Bryant, a widower,
to Virginia L..Robinson, for a consideration of $200,00,
conveying to her the Sii of 3%, Section 13, Township
1 Worth, Range 1 East, énd ask that 1t be marked Exhibit

2,
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MR, SMITH: X foer.in evidence patent from
United Ststes Government to George A. Bobinson, dated
October 26, 1908, conveying to George A. Robinson the
WEL of NEi, Seotion 24, Township 1 W. Range 1 E., con-
talning 40.35 acres more or less, and ask that it be markezd
Exhibit 3.

MR. SMITH:- I-ncw offer in evidence quitelaim
deed dated March 27, 1940, by Gsorge 4. Robinson and
Virginia L. Hobinson to Virginia L, Robinson conveying
amongk other laﬁds the 8%z of Sii, east of Tensaw Riv:zr,
Section 13, Township 1 N. Renge 1 E. and ask that

it be merked FTxhibit 4.
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RESPONDENT, VIRGINIA L. ROBINSON, INTRODUGED:

GEORGE EDWARD CATRETT, BRING FIRST DULY SWORN, TESTIFIED:

- (U5

»

AlS.

What is your name?y

George Everett Caﬁre@t,

are you familiar with the lands in Sectlon 13 and
24, Township 1 Worth, Range 1 H,?

Partially. I know where one corner 1s supposed to
ba. ﬁ
You do know where the S8t of 34, Section 13,
Township 1 Worth, Henge 1 #E. is locuted, do you not?
I could show it to vou oh the map. ({gets mep and
indicates} Here lg supposed to be the zgreed line
Trowm this slough (indicating). This is a big
élough-up to the river, and it comes in down here
(indicating}. In otherﬁords, it crosses a bar here,
That is tﬁe old original agreed line betwaen_thel
Dryants. Then thig cérner ig out here on the
lower side of the Bayou and that is the only think
I khow.

Un the robinson side?

Yes.
In otherwords, to refresh your memory, is this the
5E: of S#L, Section 13, and this the NEL of WL,

Sec. 24 about where that cornsr sgouth of the Bayou

ig located --Is it some place on this line?

MR, HYSaRT: Don't lead the witness,

(paselb)
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T imagine -- I newsr surveyed it out.

Do you khow that it is on the Hobinsen land--

THZ COURT: That is the corner of what?

ANS:

Bupposed to be the corner of this 40.

THE GOURT: 24 or 137

MR, SMITH: This cnee.

THE COURT: That is 247

MR, SWITH: Yes --

ANS

FRICH

ISEH

ANS:

T don't know a thing about the survey. I know
where-we struck the corner on ihe agreed line,

You are familiar with that cutting by Fayton-MelMillan
and involved in this proceeding?

I saw some of it --

Would vou stabe on what particular forty this cutting
was ony

I would not, because I did not know the land and
lines.

Do you Knoﬁ the south line of the 30 that belongs

to P. A. Bryant, Haggie Smith end Mrs. bBryant?

No, sir,.

Did you ever survey that?

Went through there and made an estimate. They
elaimed it was not official survey and if that was

true it would be on the lawer forty.

(page 17)



WUE:

Al

] SR

It ocught to be on the lower fority in Ssction 137%
Yes, sir.

How long have you known that land?

M. HYBART: He didn't say tie lower forty--

AW

#8]

YU

ALY

»
'S

%

UL

ANSy

There are two fertiés.
How long have you known this land?
I have been knowing ¥rs. Robinson owned it since
t25 or 26,
You have trapped on it?
Yes, some.
Are you Tamiliar with this fourth forty in Section
242
Ho more than 1 am with ﬁhe twe other.
You could not say positively where the
timgber was cut by hr. McMillan?
Yes, sir. Approximately ~ I lhave not surveyed it
and doa't know exactly, but this 40 here {indicating
on map) -- They were supposed to have surveyed from
this corner and surveyed a foriy out and drew a

ine across there. There is no original line

that I could ever find. They just had an agreed

cutting line,

THE COUGRT: The cutting when--%

Mr, Archie MeMillan - T wasn't present at the time,
You have been for the past two or threse years, Mrs.
Robinson's agent in looking after these lands?

{page 18)



ANS
LOH

ANG:

¥or the last two years.

Bag timber been cut or other acts of ownership
over these lands been exercised, besides Payton-
Melillan and archie McMillan cutting the timber?

No, gir.

So far as you know has there been any oéher acts
of ownership? |

No , sir, not that I know of until this came up.

THE COURT: That is just for the last two yearg?

ANE:

T
7]

=

*
-

é‘
e

ANGy
HUE
HNS

LUE:

alE:

Yes, sir.

You trapped on this land for several years before

that?

 Yes, sir.

How leng would you say you had trapped on this land?
around 10 or 12 years.

That was through an srrangement with whom?

Hr, George Robinson and Mre. Robinson,

Mr, Roﬁinson first and then after his death with ilrs,
Robinson?

Yes, sir. -
CROSE EXadINATION BY MR, CHASON:

When did «r. George Robinson die?

I couldn't tell vou.

About howzpany pears ago -=-

T just couldn't tell you.

Has he been dead for ssveral years?

Yes,
{nagoae 193



4UE: Now you say that you trappsd on this land - I believe
you also testifled thet you knew where this agreed
1ine was that extends between bthess two ownerships?

- ANS: Yes, sir, I know that.

GUE:  Will you take this pencil and mark about how that
agresd line rung or extends?

ANS: This slough has got two forks. It comes to the

&mﬁﬁdlforxg. We will call this th@&@ﬁ@dforkﬁ (indicat-

‘ing)--- - | |

WM. CHABON: Take vour pencil and mark a liné?

ANS: You are supposed to make a,line east and wegt--

GUE: Téke this pencil and mexk where you consider the
agreed line?’

AS:  That comes straight out here., This slough does

not come quite far enough. It should come out

here (&ndicsting)

GUE: This line that you have designated on the mpa -
you would say that is the south line of the land
elaimed to be owned by the Bryants that are Res-
pondents in the case?

Aﬂsé That i1s the old agreed.line between Robinson and
Bryvant.

¢UB: The Robinsons sre supposed o own soubh?

| ANS: Yes, sir.

{page 20}
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ANS:

wUB

ANE

e

Bow long have you know of this agresd line?

12 or 15 ysars.

During the time that ' you have known it, has it or has

it not been generallj regarded in the community
that the lands northiof that line belonged to the
IBryants? |

Ves, sir, The Kennedy tract, but there was 80
acres above the mark --

Heve you ever sgeen the marking on the trees that
exbend to the range line?

Yo, sir, to the Baysn; |

Would you say that your line should sxtend to the
Bayou¥

All but this corner here {indicating) Thet is the
only one that I know of at all.

I believe you testified thst the agreed line extendad
to the Bayou? |

Yes, sir.

%ould you say that it comes to here {indicating)?
Some whers -

In otherwords, would you say that that line was to

be extended due easgst until it touched that Bayou?

YGS y SiI’.
In the community the lands south was known as the
Robinson landand the lands North as the Bryant lands?

HO-~ ] {page 21



UE: ¥hat lands are Xnown as the Bryant lands?®

ANGT These two fortles (iﬁdicaﬁing) are separate. The
do not come in the Kemnedy tract,

U¥: You stated that you grapped the XHobinson land -
did you trap these t@o forties?

A5y Yes, sir. |

QUi: Under whose permission?

ANS: Several years a2go. LI have not trapped them for the
last five years.

GUHE aAre youucertain that you heve ever trappsd up there?

aN3: Yes, sir, but I éidn*f know exactly whose land it
Was.

JUE: You vtrapped but you are not eeritain whether you
had authority to trap there or not?

485 Yes, sir.

ON RE-DIR-SCT ELAMINATION WITNASS TESTIFIED:

GUB: You knew that she had some land, and you knew that
Mr, George Robinson had some land up there?

ANG: Yes, sir.
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B, F. HASTY, A& HITNLS& EGQ RES?GNDENT VIRGINTA dDBINEQN
BETNG FIRST DULY SICRN, STLFIED:

GUE: What is your name?

AN3: Ben F. Hasty.

GUf: What is your occupation?

AllB:  General logging superintendent Tor Melillan Land
Company.

wUEB:  Are you familiar with the lands in Township I M. Range
1 /% “

ANG:  Yes, sif, I sm as here run,

UE: igd ybu see any cutting on the lands ln Section 13 =~
were you in charge of that?

AA8: T wags in charge of the cutting that we did that wss on
\tne disputed part,

4UB: Where was that timber located --- definitely, can you
locate it on this map?

Al Yes, sir.

EBEY Now this as I wunderstand it - this is Section 13 = it
was r™an off by Joe Smith was from the dividing line North
and our cutting wqs north of the plece of land that
Joe Smith run off for Archie Mcilllan, and ran approxi-
mately a half quarter narth; and we own --- Payton -
MeMillan Veneer Company owns the guarter that is

. exactly mewsk east of the SEL of Seetion 13, T am
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wUH:
ANG e
wUE:
ANS .
LU

AllS:

familiar with that cornsr, If that corner is cor—
reet, all the timber ws cub was on the 8% of S8l
Section 13, Townshkp 1 Range 1.
is that an established cornsr?
Yes, sir, of Section 18, which is east of Section 13,
Are you Tamiliar with this agreed line or not?
Tes, sir, I cut Qh both sides of the agreed line
fram_the blg slough ~ I cut for Brysnt and Robinson.
Did you every cﬁt any on this mribicular lsnd?
Not until this lest timber, | |
Frior to this?
Kot on the forty directiy west of the Rshge line.
Loes that also apply\to the cutting -~ lately have you
cut any on the NEf o NE), Section 2.9
Yes, sir, we cut part that at the;%?ggg we cut the

timb@r'for'ﬁabinson south of the agreed line.,

we cut up to the Bayou by Talspoos.
¥ho did you buy the timber from at that time?
Mrs, Virginia L. Robinson.
Was any question raised as to the ownership of it%
At that time we bought all of the timber on the
Robinson land and cut this timber south of this dividing
line and west of these forties = first 7 end when we

came to these forties, the question of ownership
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the fleld notes we measured up to the Bayou until we
nit the dorner messured off by Joe Smith, snd as the
swamp wag Tull of water we took his measurensnts
for the forty and came on north until we hit the
north corner on the range iine, which should bhave
been sccording to his survsy a cuarter of a mils north.
¥'e check out to this corner (indicating) NZi of SEi,
slightly north of our old cornsr and measured south
down the range line to 1ay‘off this NEL of SEL, Section
13, to gse if that timber was on 1t. According to
our survey the timber wess south of the soubth boundary
of NE. of SE:, Bection 13 -~ We check to see what

land thls timber wés on -~ Thece was one quarter of
a mile that we did not survey a2t ail.

THE COURT: According to the check you mmde, you cut

nothing oa the Wi of SBi?

ANS:  Thet is the piece we did ~ e measured Soubth =a
guartsr of a_mile from this corner and ran a
1ine from the range line west a gquarber of a mile;
according to the line we run all of the timber
we cut was south of that, which would put it on the
SF: of SEf, Section 13.

THE GOURT: You say you & re familiar with that line -~ the

dividing 1ine?%

ANS: Yes, sir. _
. {page 26)
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was bpought up and it was admittedly in dispute a2nd we did

not eut on these forties for that reason, and that had not

CTTH e

gettled 2t the time T went in the Army.

Did you say that yéu cut up to the Bayou?

Yes, sir. _ _
Thet is on the Northeast Quarter of Northeast
Quarter, Section 24%

Yes, sir.

fould you mind merking where your forty ige—m
Which forty do you want?

“Mth reference to the SZi of 8Ei --

You say %the one in 18 is due east of that?
Yss, that is Towaship 2 Bast which also divides us
from the Bryants. |

What forty is due west of you?

Should be this 1IBi of S®., of Section 13. This corner
should be the corner {indicating on map)

i unll knoaw who ovns thatt



LUE: ﬁhef@ doses that rﬁﬂ?

ANg: It runs from the sedond fork; which - I would Jjudge
frop this slough here (indicating} from this map. Aas
this has not been settled I could not tell where 1%
would nit, According to the map Mr. loblason gave
me when I first logged this 1t hit aboub half way up

this forty therc (indicating on map).

=
s

Does 1t go across the forty?

Alfge I ha#e never been to - from the range line aéross
this forty on that line at all, There is an old
corner---gypress stake - at the interssection of this
agre~d line with the west boundary of these forties;
that’s as far as I sver woent,

WUE ¢ %Eat.kind of marksr was thaf 7

ANS: Cypress stake. I don'it remember 1f there was any
witness trees or not. I 'm not even surc who showed
it to me. It might nave been George Catrett. 1 don't

believe it was Mr., Percy Bryant.

WYiE: Let me ask you this. I8 there any survey or marks -
old surveyor's marks on thils particular line?

iNSs I have not sé@n any old surveyors marks on these
lines.

LUB:  You would plsce this stake --make 2 mark there?

AWg: T only have to go by this --- T would Judge it would

come about there (indicating on mapf about thefcaﬂter
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of that line,.

HNS s

oI

You have had expsrience in making surveys and survey-

ing?%

-1 have dons some surveying on our own Company lines

is all.

CROBE ERAMINATTON WITWESS THESTIFTHED:

.

GO

4F

Mr. Hasty, yvou say that you have cut or helped to
cut the timbsr south of the agrsed line for e,
Robinson? |

Yes, sir.

ahen was that first cutting done by you?

The first that I did which was south, but not up to
the line was sbout 1930,

When was thé first time you ever cut up to the
agreed line¥

I would Judge around 193%9or 1940.

Mr, George a, Robinson was still living?

Ko, he was dead, |

You cut up there for Urs, Robinson?

Yeg, sir.

You cut up to this dividing line snd quit?

Yes, sir,

You didn*t come above that dividing line extended up

in these fortieg—-«1 btherwords, I believe you state
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that you did not state whether this dividing line has
been surveyed out Lo The range line®

ANB: Tt hes, but I have not gone over it. That was in
recent yoars. 1 have seen his corner on the mange
line.,

4UE:  On the range lins where the line endsd?

A8 Yes, sir,

WUE: Did you cut for Mrs. Robinson anything north of
thls 1ine up in these fafties {indicating on map)

allS:  No, sir, except possibly a few trees in the corner
between the anou and the swamp.

GUE:  You say that you knew the ownership was disputed?

AlS: Yes, sir.

UZ: Do you know of the cutting by the Bryants of the
timber down to the range line?

ANB:  Yes, sir, I had the timber deed on this same year -
we cut this timber in dispute here (indicating)
That waé H[outh of thre Bayou. I guess according to
this map, west to the Bayou across to the river.

GUE: %What vear wag that?

ANS:  L943. |

QUE: That's the first cutting you did for the Bryant's?

ANg: NO, sir.
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in the neighborhood of this agreed line?

Yes, sir.
You state that according to thig forty over here that
this cubting that you did -- recently was in the BEi
of 8@k, Section 13 -~ The timber that is now in
dispute came off the SEL of SE:, Section 187
Yeé, gir,
You were familiasr with ﬁhe disoassion between the
Bryants and Mrs, Hobinson at the time they gave
her a guitclaim deed?
I have heard sbout it. I was in the Army at the
time., | |
But you did know that they had desded her thedf: of
SE:, Section 13%
Yes, sir.
You are also the one representing ?ajtonéMcMillan tat

bought this timber from Mr. Bryant?

We thought we were cutting on the NEL of 88%, Sec,.

13. That is the plece we stapbted to cut on, That
was before any dispute came up .

r, Percy polinted 1t out to you ~ I believe you
testified on direct eéamination thaﬁ you did not

cut anythineg on the NBZ: of SE;?
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AS: My opinlonm is that 21l we cut wasg in the SE} of

+

cxvd
b e

WUIE:  In regard to what timber was cut that was pointed
out by Mr. Bryant and Mr., Jewell, you all deadened
thet? |

FACIS T was.the one that did that. Mr. Jewell Smith and
Mz, Perc& and T all went over that.

wUBr You saw where there had besn a forby scres

cut immediately south of this?

alNsy Yes, sir.

Wiy Who cut that?

aiBr Mr, Archie Mclillan.

Qﬂﬁ: About how long ago?

AB5: I think about 1943.

WU&: Do you know who he cut it for?

ANS: I understand that he cut it for lire, Robinson.

WUZ: Where did that timber come from that ir. Io-
Willsn cut for irs. Robinson - show us on tha_
map 7

A5y In my oplpion I would say that that tlmber was cut

over about the north half of this WEL of WE:,
Ssction 24, end the S of SEi of 3@ , Section

S
[l
o
o
ot
[
e

0
o

13. Approximately like that (in
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ANSy

WUE §

ANS:

LU

PN

:  Your cubting was about the other half of 88; of SE:

HSeetion 13 and NBZ of WZi, Section R4%

That's right.

That timber cut by iedillan lay immediately
KWorth of the agreed lins ws have extended across
ﬁhere?

It would inelude alko a part of this 4O ?hat

was south of the agresd line,

dow much would have been cut scuth of the agree&
line?

I justlcouldm‘t tell you. I don't know how the
lines run. Irwould judge it is three or four
chaing up this way until you hit the corner of the
agreed line there. (irndicating on map¥ )
I M¥r; McMillan cut 30C,000 feet off of the 40
acres trzot could you glive us your besgt jﬁdgment
ag to how mucn of that 300,000 feet was south

-

of the agreesd line?

I would nmot be in pesition to say that.

Were you present at an& time when Mr. Joe Smith
went there to sursvey the SE of 85,

HBection 137

Yes, sir. I g0t Joe Smith to go with me one time

to sursevey ithis.
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Algs--Yesg -2

QUE: Did you run all the way around it?

AlS:  Approximately a cuarter north of this agreed

decided ’

line and/éeeedied that we were not correct
on 1t and came back, and because it was between
the Bryants and them we got Doctor Brayent and
Mr; George Bryant to go with us . We started
back to go over and finish this survey and thsaid
is the time that I found it was in dispute and that
the Bryants claimed these forties, so we dropped
it at the tims i went in the army; That was in
1942, ‘There had not been any more surveying on
it.

OIf RE-DIRECT EXAMTNAITON WITHESS TESTIFIED:

GUE: Mr. Hasty, will you explain the general nasture
of this laxl and the surrounding land -~ was it =—
what is 1t it for or suitable for?

ANS: It is timber land. I don't xnow ag I know what
you want.

@UE: Swesmp land?

Ale: Yew,sir and part ridse.

YUB: TFollows the general run of swemp land so far as

raising timber is concsrned?
By Yes, sir.
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ANS:

Apy buildings on this lamd ?

None that I know of.

+ To fields on it elther is there?

-

o, sir, no flelds on this forty. I am pretiy
gure about that.
Tn otherwords, it is wild, vacant land?

Swanp land.

COURT: Mr. Hasty, tell me - As I understand it'you

say the bimber in guestion was cut from
the SB: of SE;, Section 13, 7

That's my opinion.

Mo part off this lower forty? {indicating on map)

T am sure not inlthe timber we cut.

RESPONDENT VIRGINTA ROBINSOH RESTS:




MR. ARCHIE MeMILLAN, s witness for the Respondent, BRYANTS,
BETNG FIRIT DULY éh@ﬂﬂ TRESTIFIED:

GUE: WHat is your name, pleagef?

AllS:  Arehie MeiHdilan.

GUE:  %Where do yoﬁ_ live?®

4ANST STOCKTON. |

(UB: Mo, Melfillan, did you -- are you femiliar with the lands
known as the SE; of S¥z, Section 13, Township 1 North,
Range 1 E,, and NE of NE&:, Section 24, Township 1 North,
Raﬁge 1 Hast?

AlNS: No mors than I moved ths timber of £ the south 4L0w~—-
supposed to have been the south 40,

QUE: Were you familiar with the swamp before you went in
there?

AllBr  No, sir,.

wUk: When was the first time that you went on this tract of
land for ths purpose of trying to locate the SE of
SE-, Section 13% ,

ANS: T carried JOE Smith and George Emmons Robinson
up to surwey it off the morninz they surveyed it.

wWUB:s Do you know whether at that tlme Hr. Percy Bwew
Bryant and his two knangaxﬂxx hrothers, Douglas and
George, made a deed to Mrs. Kobinson for the SE i of SEL,
Sectlion 13%

aN3: I was told they had,
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ANS:

Whoe 4id you buy the timber from?

George fmmons Roblinson and his mother.

Mrs., Virginia Hobinson?

Yes, sir.

what timber had she s0ld you & t that time?

Supposed to have been the SE: of SEi, Section 13,
Township 1 ¥, Range 1 E.

Did you go in there and also carry Mr. Toe

Smith with you?

Yes, sir, and George Zmmons .

Did Mr. Joe Smith survey out the SH: of SEf, Section
13 while you wers bressnt?

Yss, sir.

Where 4id he put his SE corner of that 407

On the rangs lins. _ |
Where did he put his SW’carner?

He gtarted at the SW corner here {indicatiﬂg),»f

Did you see an old line blazed that they referred to as
the agreed line?

I saw ons or two blazes, but I don't think they were conw-
Tirmea---I joined them after they crossed the Bayou,

but I didn't go to the 8W corner when they run around,
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@UE: Did you s tart at the stake you referrsd to%

ANTS: They told me they aid. William Bryant and myself
stayed on the east sids.

WUi: YOU DID NOT GO AROUND TH ENTIRE 407

ANS: No, sir.

oUB: Did Mr. Joe Smith mxrk off a 40 acreg of land that they
told you was the SEf of SE!, Section 13%

All5: Yes, sir, they rus out a2 40 acres—--

@UE: Did you go and cub the timber off that L0 acres?

ANS: T did., |

(QU#E:  How mucn timber did you cut off that 4O acres?

#NS:  Right at 300,000 feet, but I came on/zge Baydu
south of that forty. I don't know how much timber T
got south of that line they put through thers. I would
say somet:ing like, ¥ imagine 10, 12 or maybe fiftesn .
BCTES-——

wNE: Could you zlve us & generasl estimate of how much of the

300,000 feet came off this 40 acresges?
ANgS: No, sir, I could notj;at the +time I had no oceasion to
; Keep up with it.

LUEr  Would you say as méch as 200,000 feet cams of £ that SE:
of SEL? |

A5y T would thénk a little more than %=k that,

wUE: How mueh did you pay Mrs. Robinson for that per thougand?
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GNS: They were tfying to lay out the SEL of the SFL.

Qﬁﬂ: That was what you were trying to do, and you were
trying to go by that?

ANS: Yes, sir. That was what I understand,

O CROSS SXAMINATION WITNESS TESTIFIED:

YUB:  will you mark on this map as near as you can where
that corner that you started - you gald started from was?
ANS: This is Section 13 here. They started here {indicating)
‘That is the corner at the Bayou where I caught

up with them. ((286 Indicating on mep.)

F
&
L

The COURT: 7You joined them on the east side of the
Bayou?

AlS:  Yes, sir. William Bryant and myself stayed over hers
and tnéy wenv and after they came across the Bayou and I
grossed the Bayou and came back to the point of
beginning.

Qﬁﬁ: You did come back to this point of beginning?

ANY:  Yes, sir.

GgUE: Slas thsre a post thsrs?

&l58: Yes, sir, there has beéa a stobp there. I don't

know whether it 1s the same stob. It was in the same

place as it was when I was pulling the Robinson

tilwber 1n 1912 or 1913 socuth of the Bayou.

{page 41)



GUZ: Did you s tart at the stake you referred to?

ANG: They told me they did., William Bryant and myself
stayed on the sast sidse. |

Wik TOU LDID NOT GO AROUND THE ENTIRE A40%

ANs: Yo, sir,

ZUZs Did Mr. Joe Swith mrk off a 40 acres of land that they
told you was the S#i of BE., aeétion 139

A8:  Yes, sir, they rum out a 40 acres--

U Did you go and cut ths timber off that 4O sacres?

ANS: T aid. |

UE: How much tlmber did you cut off that 40 acres?

4753+ Right at 300,000 feet, but I ceame on/ggs Bayou
gouth of that forty. I don't know how much timber I
got south of that line they.put through there. I would
say sqmetﬂing like, T imagine 10, 12 or maybe fifteen .
acres--

Qhﬂ:. Could vou give us a general estimate of how much of the
300,000 feet came off this 40O aorega? |

iNS: No, sir, I could notjet the time I had no occasion to

& keep up with it.

QUE: Would you say as méch as 200,000 feet came of I that 3EL
of SELY

alise lI Would thénk a little more %han fga: that,

JUE: How much did you pay Mrs. Robianson for that psr Tthousand?
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$15,00.

About when was that cutting aone?

I think I started in July 1943. I left in September,
That was done within a year and a half?

Yes, sir.

Have you ever cut the btimber Jjust south of the

agreed lipe for the Robingoné?

Before? .

Yes, %

South of the Bayou.

Wever came up above the agreed line¥%

‘Wo, sir, I followee the stream until I came to the

dividing line running east and west.

T believe you testified that you paid Mrs. Robinson for
the BOQODO feet you cut and you would say at least
EOO,QOO feat of that came off what you thought was the
5%, of SBi, Section 13, Township 1, N. Range 1 E.%

Yes; sir. |

This Mr. George Emmons Robinson that you referred to 18
that the son of Mrs. Virginis Robinson? |

Yes, sir.

Was he acting as agent for his mothesr, Mrs. Virginia

Robinson?
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ANS: Yes, sir. od
qUE: Did he see the SEx of S#k run off there and point/out to
vou % |
sNg: He was with us.
GUE:  Was Mr. Percy Bryant there at the time?
ANS:  Yes, sir.
WUB Tere ﬁne 1ines that were run out thereby ir. Joe
amith was that agreed upon as being the correct
SE% of Sif, Section 13, Township 1 N, Renge 1 5.7
vy Mr. Percy Bryant and Mr. George Bmmons Robinson,
representing his mother, Mrs., Virginis Robingon?
aNS: I don't know that i+ was to be a permanent survéy. My
understanding was tuab i+t was laid out for me to
lwork by,
gUms  You 4id, soon after the survsey, cut the timber and pay
Mrs. Robinson for it?
ANg:  Yes, sir. I think X atarted around a wesk later.
JUE * THE COURT: Was 1t understood by the Bryants and this
Robinson boy that you were to cut
that 40 es the lands of Mrs, Robinsous?
AlNS: Yes, sir. |
TEHE COURT: when they surgeyed that, it was ail right for
you to go in and cut 1t?
ANgYT  Yes, sir.
JUE: It was agreed as being the SEL of S®., Section 137
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GUR: That stob had been there ti’xat long?

AlS: Yes, sir.

4UE: Let me ask you this. Wasngt the real purpose of
this survey in order Lo give you a cutbing
iine?

ANGy I Imagiﬁe S0,

GUL: Cutside of that particular corner what ---was any

effort made to locate any other cornsrs?

$: o, sir.

40#: In otherwords, do you know who mentioned that stob
out there first?.

ANS: NWo, T do not, but T imegine it was Hse.lMr, Pearcy.

LUE: ¥You mean the morning they made the survey?

.ﬁhb: T think ¥r. Percy carried them there.

LU%: How far in the swamp is that from Ene Bayou?

ANS: I imagine it is right at 300 feet - I started right at
the corner line. I imagine that corner is 300 or
350 feet from the Bayou.

Y#H: TIn your cubtting were there any survey makks on this
line west of these forties?

ANS: Yes I saw several old blazes there when I was doing
_the work. T didn't notice them the day we went around,
but.being there GVGrj dey T did see marks, The whole

swamp is blazed. ITach surveyor used different marksg,=--—
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T didn't see the marks, but there was some old
blazes that I believe were put there for a line.

&UE:  In otherwbrds, you gay that this particular
corner was pointed out by lr. Percy Bryant to your best
regollection?

ANB:  Yes, sir, ne carried Joe Smith to it.

GUE: “Wasn't the purpose of this survey for your protection
instead of an effort to establish the true corner?

ANS:  The survey I understood was intended for me to work

by so I would not sgpread out any further than the
piece they lald off for me.

JUR:  Didnt't you suggest that this be done in the first
place --- did you suggest having an understanding
about where to cut?

allg: Yes, egir, I told ﬁnem T would not fool wilth it until
it was laid off.

{UR:  What you were cutting was satisfaetory to both
WMre, Robinson and Mr. Brysant & t the time?

PR Yes, sir,

THE COURT: Can you point out to me what they called the

agreed line in a general way on this map?

ANS: THIS (iﬂdicating} ig the agreed linse.

THE COURT: Beginning back at the river?

ANB: You mean the pliece in cgntraversy?

THE COURD: I unﬁers%and there 1s a tract of land
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the Joghus Kennedy land - I understood there wasg an
sgread 1ine?

a¥Sy It comes up here ~ it comes on out and runs east
there {indicating on map)

THE COURT: Do you kanow whether 1t goes across those

forties bh Section 247

AlS:  No, sir, I do not, but if it does, 1t is not kept
up because you can feadily follow this line, but
after vou pass the corner the signs are not near like
they are here {indicatinz.

MR. SHITH CORTINUES:

Isn't that on the agreed line?
ANS: Yes, sir, onthe dividing line -- 0ld dividing lins.

O RE-DIRECT EaiDlaTIon WITHESS TESTIFIED:

4UZ: TYou eea say you can readily follow the lins across
the Kennedy line?

Alig: Yes, sir,

LU%:  You worked up . to that line?¥

o P

al3:  Yes, sir.

LU 'Yéu could tell 1t when you got to 1it?

ANS: Yes, sir.

THﬁ COURT: “Where is thet dividing line?

ANg: That's a question ~-- It could be in here (indicating)
or it could be just above in heré (indicating). The
only way you could get that would be to come to the
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half section line or proven section corner.

THEZ COURT: I understood you to say thet you could see 1t over
on the east side. -=- That is what you Just
said.,

ASe T think he asked me if when I was pulling that in 1912 o
or 1913 if T could find that line - this dividing line
was crossed by Tallapoog——-

MR. CHASON: Vhen you were coming up to this agreed line tco
the South, could you tell where that line
crossed the Toshua Kennedy Tract?

ANG: - No, sir.

GUE: You never have sesan the agreéd line - you say you

could recogniZed the line, but you don't know
where %o put it on the map¥

ANS: No I do not. I don't know just exactly where that
would coss the Joshua Kennedy grant. Youw ould

-have To wmeasure.

THE COULKT: You gaid something a while ago fibout this
corner where you started the survey being on
the sgreed line; ls that a fact?

ANS:  Yes, sir. |

GUE: How do you know if you could not trace it back?

AHS; You can trace 1t.

GUE: . You told him you could not?
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ANS: Sure you can trace it. TYou can over to the river, but
from this cérner runniﬁg Bast south of
this corner - that was what I was supposed to pull.
It was ﬁot fresh like it was over here {dndicating)

GUESTIONS BY MR. HYJART:

GOLE: Not blazed fresh - what do you mean?
Al5S:  You take & land line for i1t to be fresh you have
to blaze it every two or three years.
WUE: You saw blazes in  there?® |
AlN4:  On the west side. |
CUEr You say it wasn't bDlazed fresh - what did you mean?
NS msn't blazed st &ll througn there until they
made signs when they were surveying i1t that morning.
MR, JOE SMITH, A WITHESS FOR THE RESPONDENTS, BRYANTS,

BEING FIRST DULY SWORN, TESTIFILD:

JUE:  Whet is your nams?

ANS:  Joe Smith.

YUE: Whereg dod you live®

AlB: Tensaw

GUZ:  are vou & licensed surveyor?

ANS: Yes, - not right now -

GUX: THave heen?

AF8: Yes, sir.

“U®:  You have done a 1ot of surveying in Baldwin County¥
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Mis: Yes, sire

CUE:  Are you fomiliar with the land in Section 13 and 24,
Township 1 Worth, Range 1 Tast, as shown thsere on that
map? | | |

ANS: T have been on it twice.

Lg: dhen was the first time you went tnere?.

Ase It was along aboul Two yoars &g0.

e Who was with you when you wanb there the Birst time?

io. ir. archie Mouillen end Mr. George Zmmons
Robinson.

SR Lr. Percy DBryvant was not with vou?

ANg: o, sir, not on the first trip.

(U%: Did you find what was known or discussed within
the parties as belng the agreed line between the
Robinsons and Bryanbs?

iNZ:  Yes, sir, but it run west few from the corner We
startéd. |

Qﬂﬁ: Have you ever walked this line from thes%welforkﬁ
running sast to the range line%

ANS:  No, sir.

(R Bver been on & part of it%

ANS: o, sir, at this coxner.

pid you follow from this corner over to the Range linse?

c
=

g

b
2
(&)

Yes, sir.
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Dan you ses some blazes where & SUIVey hag been Tun
acréss there?

Yeg, sir.

Tow far would you say those blazes are from the 3%W corner
of the NI of Wik, Section 24%

I dontt know. I didn‘t measure ib.

Vou did come then and find a stake some where?

Yas, sir.

Can you show us on this map o bout vhere you found that
stake?

Some where along in this neighborhood (indicating)

TS COTRT:  About the middle?

ANS .

i e
o b
st [
Lad e

ANS:

a
-
b

Yes, sir.

Wnich way did you run your line at that time?

The first time - well one of those deeds said about
100 Teet south of this corner - was about 100 feet'
south of that line 'and we were trying to run it from
that. That wss the only evidence we had.

There was some evidence thers frdm Wr, McMiilan that
he thought lr, Pefey carried you there,

did he?

No. I knew where 1t was.

You fonnd thet corner on your first trip?

Yes, sir.

e wasn't in your party, and you didn't see him
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GUE:

on your first trip?

Ho, sir,

_How far north did you run on that survey?

A guarter and 100 feet back, That deed sald zbout

10C feet. That is the only evidence we had as %o
where the line was.

Did vou then run east to the range line on that flrst
trip? |

Yes, sir.

You didn't run the range lins?

No, sir, we went there - we didn't measure anything.
Do vou know about the deed that'wés given by ithe Bryants
to Virginia L. Robinson - have you sees this deed?

No, sir.

Do you know whether the first survey was made bpefore or
after this desd?

Ho, sir.

Do yoamremambef the date vou went there?

No -

The first time?

o, sir. It was in the i%s late spring.

whet year?

T would say '43.
Tf this deed 1s dated July 17, 1943, you would

say your first survey-was made before thls deed?
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yhen did you go out there again, Mr. Snith?

It was, 1 imagine néafly a year later.

what subdivision did you go out there Lo survey?
SE. #F 5%, Section 13, Township 1 N, Range 1 .
‘when you went the sccond time who was with you?
7ell two or bthree of the Bryants.

lr, Perey PBryant was one?

Yeg, sir. |

Yir. George Emmong Roblnson theré?

yba, sir,

Lr, archie lictiillan?

Yes, sir.

Did you run oubt that forty acres that you were at-
tempting to trace - the @iy of SEi, Section 13,
Township 1 Worth, Rangs 1 Hasgt?

Yes, sir, but we started at that corner (indicating)
wnich corner on ‘the second trip?

The zubdivision betwsen the Bryants enl Robinsons.
Pid you see the agreed line%

Yes, sir.

Did you follow the agreed line over to the Range Line?

Yes, sir. I only saw Dmrantts marks about twice.
You say ~ you say bhe survey you made would have
you say the marks you saw were Burant's marks?
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a3 Yes, gir, Worman Drant,

LUk: Do you have any ldea when he surveyed that?

AWS: I would say 30 or 40 years &Z0.

THH GOURT: 4cross the middle of the lower foriy?

AWG: T &idn't mve any way or Knowing - Tt was below that
lins.

GUm:  On thet occasion did you survey off a forty acre tract
to be designated as the SEi of SPi, Sectlon 137

ANSr  Yes, sir.

LUE: Did you hear a discussing between Iir, George Hmmons
Robinson snd kir. Percy Bryant for himself and

representing his brothers, that they agreed that that

.*,.Section 13, @nd was teken as such?

AT%s That was the impression that T had, They thought thet
was the right corner.

tUm: That was the correct subdivigion?

ANS:  Yes, sir.

wU0B: Have you been back there any more since?

———

Alls:  Wo, sir.

LUf:  You don't know whebther Nr. Woidillan cut the timber off
that or not?

ANS: To, sir.
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ON OROSS EXAMINATION WITNESC TESTIFIED:
{BY THE C OURT) :

JIE: T understand you say you started $kat a post
—— cypresa'marker across on the west side of the Bayou?

sge Yes, sir.

4UE: On the establishsd line?

4li3: Yes, sir, r unning west.

'&ﬁEf Anhd that you run sast to the rangs line?

ANS: Yes, sir, continuation of the same linse.

4U¥+ The north & Torty, west a forty and south a forty and
back?

AlS: Yes, sir.

!

WUB: 4nd vou say you thought that was the SBEp of S,

bad

Section 13%
ANS: Yes, sir,

O CHOSS EXAMTIATION BY #R. SMITH:

GUE:  Did you atbempt to tie that 1n?

ANS: No; sir, to heve done soc we would have hed to go thres
miles; there were no corners that we knew asbout,

LUE:  What about the one kir, Hasty mentioned thls morning--

iNS: Tt is just - it is not a proven point - T am talking
about a government corner, We would hasve had to go
up Stigegins Like. Anything down there would hsve been

just like = about like taking the one we did.
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MR, PERCY BRYANT, 4 WITKESS FOR THE RESPONDENT, BRYANTS,

LEING FIRST DULY SUORN, TESTIFIHD:

MR. CHASON: ¥e went to intFoduce in evidence a waerranty deed
from G. W, Robinson and M. A. Eobinson, his wife,
to ¥V, M. Bryant, datéd March 7, 1883;\conVEying
all of the land conveyed by the heirs of Kennedy,
bounded on the north by Stiggins Lake, on the east
by east line of Range 1, Township 1 N., on the
west by Tensaw River and Sn the South by a lins
veginning at a Slough on the east bank of the
Tengaw River about 300 yards above the Northern
Boundary of Section 24, Township 1 ¥, Range 1
Tast, meandering saild Slough to the o forkg,
thence Hast to range line, to contain 1,000
acres, mors or less, and ask that it be marked
wxhibit 4, to Mr, Bryani's testimony.

THE ¢ OURT: That would exelude the land in Sections 13 and 247

AF@:  Part in 24 - N3 of 24, and some of 13.

KR, SMITH: I would like to object to its introduction -

It is not color of title insgofar as it touchss
Section 13 or 24, Township 1 N. Renge 1 B. and
on the further ground that it only purports to
cover lands that were owned and coavéyed by the
heirs of Kennedy, and doss not purport to convey
anything in Sections 13 or 24; |
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of Section 24, Township 1 North, Renge 1 Bagi, meandering
slough to the sccond fork, thence east to the range lins,
to contain 1,000 acres, more or less. This deed also
conbeins other lands not included.

MR, SHETH: I interpose the same objection.

THE CCURT: Reserve the ruling.

QUEs  What 1s vour name?

4K¥S: Percy i&. Bryant.

L

£

in

JUE: You are one of the regpondents in this sult brought by

Payton McMillan agalinst George R.Bryant and
Virginia L. Robinson, et al?

ANS:  Yes, sir.

HUE: Douglas and George Bryant are your brothers, are they
not?

=ns: Yes, 8ir.

GUm: How old are you, Mr. Perey?

AMSs 72 s

GUE: What year were you born¥

CLNE: 1873,

JUE: Do vou remember the ocgasion when Mr. George W. Roblnson

and his wife, gave krs. V., M. Bryant a deed that we have

just introducsd in evidence %
ANS: I remember 1it.
SUE:  You were about 10 years old?
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ANS: Nearly 1l.
CUE: V. M, Bryaat - who was she?

ANS: My mother.

(US: At the time that this deed was delivered, do you Xnow
whether this land was surveyed along this south boundary
line or the line we refer to ag the Agreed line?

ANS: Tt wasn't surveyed at the time the deed was gilven. It

was soén afterwards.

Q&E: Do you know who surveyed iv%

sKH: Well the firt time 1t was attempted to be surveyed
was G. ¥, Robinson and myfather.

WUE: Ebw did they attempt to survey it?

ANS: Mr. Robinson had a compuss --- he wanted to ecut to the
1ine but not above znd he atbtempted to survey across there

in thig double ender and couldn't and soon as the water



JUHE: You Say-tnay made that survey from a double ender
in high water and it wasn't asccurate?
ANS: Yes, sir. |
UR: Do vou rsmember who surved 1t7%
Allz: I don't remember.,
4UE: Was Mr. Durant surveying about that time?
sNS: Yes, sir,.he was County Surveyor,
Q&E£ That wae in 1883, 1s that right?
AlS e Yes, sir.
wUZ: The 1line was surveyed by this surveyor at that
time-- @&3id it run 21l the way fram the secon&‘fork
to the range line?
&Gy Yes, sir.
_ deed
wUfhs  Soon afterwesés Ir. George Lobinson sxecuted thias/aiad
your father start cutting any tlmber north of that

surveyed linef?

ANS:  Yes, sir,
GUE:  Could you point out to us on this map about where that

ggreed line as we ¢&ll 1%, would run across thils m&p -
this is the W&: of N3, Sectlion 24 {i:dicatingd
and this is SEL of SE., Section 13 {indicating}
and this ié supposed to be the slough running
tewords the swe second fork - (indicating
Could yvou show us about where the agréed line runs¥
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ANS: -

Nearly 1l.

Ve Ii. Bryant - who was she?

My mother.

At The time that this deed was delivered, do you know

whether this land was surveyed alohg this south boundary
line or the line we refer to as the igreed line?

Tt wasn't surveyed at The time the deed was given., It
was soon afterwards.

Do you know who surveyed it?

Well the firt time it was attempted to be surveyed

was G. %. Robinson and myfather,

wa ¢id they attempt o survey it7%

Mr, Robinson had a compuss --- he wanted to cut to the
line but not above and he attempted to survey across there
in this double ender and couldn't and soon as the water
got down they had it surveyed.

Did he attempt tTo survey from the second fork across to
the range Line? |

That is what they did.



QUE: You sgy they msde that survey from a double ender
in high weter and it wasn't accurate?
a5 Yes, sir.
WUE: Do you remember who surved it?
Allzg: T don't remember.
GUHE: Vas Mr. Durant surveying about that time?
L£5:  Yes, sir,lhe was County Surveyor.
QUE; That was in 1883, is that right?
aliz:  Yes, sir.
JUZ: The 1line was surveyed by this surveyor at that
time~- gId it run sll the way fran the sscond fbrk
to the range line?
&5 Yes, sir,
_ deed
*UZs Soon afterwspés lir. George obinson executed this/did
your father start cutting eny tiaber north of that

—

surveyed line?

WJd: Could vou point out to us on this map about where that

agreed line as we call it, would run across this map -



AFS: Ho.

GU¥: I believe you said that when you and your two
brothers got thig deed, you all went in possession of
that land?%®
ANS:  Yes, sir,.
QUE: Have you znd your two brothers been cutting that tlmber
North of the agreed line since 19037
alisy Yes, sir. |
WUE: How many times 4o you say that you have cut - in
the neighborhood or up to that agreed line?
AMo: I don't know. T know in '20 when the storm blew
the timber down.
(U%: There as a prebty heavy wind storm?~
ANS:  Yes, sir.
4U%: Blowed a lot of ths pimber down along this agreed line?
alS: VYes, sir.
SUR:  Did vou and your two brothers go and remove your timber

down the agreed line?

JUS: Cub & cposs the SE; of SEL, Section 13, and most of the
NE4 of WEi, Section 247 .

LS Yes, slr.

ZUE: Cut any tiwber besides the down timber?

Allg:  Yes, sir, a little. Some of the standing timber to finish

out a load ~ gun boab.
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T 8
GU&:

You say immediately.following this conveyvance in
1903, you all began cutting on both of these forties,
and all North of the surveyed lins?

Yes, sir.

Have you continued cutting at pretty rsgular
intervals since then?

Have not cut but very littles sinca.

Before it blew down?

Below it blew down we gobt the ecypress treew of f.
Pretiy regalariy?

Yes, sir.

About how often?

We would get some T gﬁess a@very year. There was no
sale for any of the other timber mush buit the cypress.
In 1926 it blew down a good portlon which you removed
all that was blown down?

Yes, sir. |

About - along about 1908 when you cut the timber

then just narth of this agreed line--

I don't Knéw -~ Yeg T got some since then.

From then to 1926 you cut it practically every year?
Yes, sir.

Wr. Percy, dld Mr. George W. Robinson ever dispute
your title = nd thét of your father =nd mother north
of that agreed line they run off extending clear to
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LU .

the range line?

Noa

Dld ¥r. George Robinson, after he was supposed %o
have aecquired & patent in 1908, did he ever dispute
your ownership te the lands north of that agreed
line? |

o,

Pid he cut up to that agreed line - George Robinson?
Yes, sir.

Cutting that down timber in 1926 did Mi, Georgs
Hobinson cut his down timber?

Hc wzs there abt the time.

Removing his timber south of the agreed line at the
same time you were removing your timber north of ths
agreed line?

Yes.

D14 hs make any claim or dispute your claim?

No -

Since Mr. George Robinson died - do you know when he
died?

No, I dontt.

About how many years ago?

Some four or fivé years ago,

'ﬁbuldlyou say it was in the neighborhood of 1940 or
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THE COURT: He sai& he didn't know - don't crowd hin.

R, AYBART: We just wanted to get that?

TdE COURT: He said three times he didnft knoﬁ ~ Let

it go at that. |

MR, HYLART: 411 right.

4UE: TUp until about 3 years agohmlantil you had & dispute
with Mrs. Virginia L; Reobinson, did you know that they
had any claim$ to the 552 of SEA; Section 13,
or to S of NEY, Section 24, Tovnship 1 W. Range 1 E.%

North of that line?

2U%:  “Were you in Washington about two years ago?

A5y Yes, sire

WUE: When you came back did'you find that she was attempting
to sell timber there?

AlSe Yeé, |

GUf:  What land was thet on?

ANS: S%2 of 85:, Section 13.

JUE:  Did vou go in there with ¥r., Joe Smith - Tneléounty
Burveyor - Mr. George Zmmons Roblason here, who 1s the
son of Mrs. Virginia L. Robinson, and Mr. Archie
Heillan?

sNS: YTes, sir.

UE: Hed Mr. Joe Smith been there once doing surveyina?
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Yes, sir,

Did he show you the corner or go to the corner that
he nadrlocated while you were away?

Yes,; sir. |

Was that corner on the agrecd line?

Yes, sir.

On the range line c¢r on the 4O a guarter of & mile west?
& quarter of e mile west of the range line forty.

at that time who did the surveying of the S7L of Sii?
Joe Smith.

Did he survey out a forty acres to be known as

the S of SE:?

Did you locate any proven cornaers that day to know
whether that was a correct surveylor not%

o, |

after that survey was made was an agresment reached beps
between Mr. Goerge Zmmons Robinson on behalf of his
mbther, and you on bshalf of yourself wnd your brothers,
that that would bé accepted as the true SEE of 55
Seetion 137

dhen we got through he was - he asked me 1f T was

satisfled and T told him yes, and he sald well

71l am satisfied - #ill it be all right for him to
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go ahead and cut the timber®™ and I told him "yesh.

wiE: Who were you talking to?

S George Hmmons Robinsen.

JUE: You - when you - were vou spsaking of them going ahead
and cut the timber, who were you thinking about?

ANB: Hr, aArchie MelMillan. |

JUE: 4t that time had you and your two brotheré sold the
S of S8x to Mrs, ®b: Robinson?

WNG:  Yes, sir.

JUE: She had already paid you a consideration for the desd

| and the deed had besen delivered?

al8: Yes, sir. |

THE COURT: X understand that you went over there with Mr.

MeWillan and Mr. Robinson and you started at a
certain stake on the agreed line?

ANB: Yes, sir.

GUZ: And went west to the range line and forty acres up and
forty acres west and then back to the original
point of starting?

ANS: Yes, sir. |

WUB: Agreed thet that was the SE of S8SEz?

ANS:  yes.

WE: Bection 13%

ANS: Yes. fHe went in thers to survey that Torty.

GU%: Was it = i1t was your = 1t was understood that that

f oo o L%



was the correct survey of that land?

ANG

ARS:

Yas, sir.
He was to cut that see for Mrs., Bobinson?
Yes, sir.

Was
That/what Mr. Archie MeMillan cut?

Yes. )

Is that the same man that Mr. Ben Hasty cuit for®

No, sir.

After Mr. Archie Mc¥illan cut this timber-

After Mr. Archie McMillan cut this timbef I went to

Mr. Smith and I said: "Bmory, Archie mas supposed to cutb
the timber on the forty that we deeded lrs. Robinson®
and I said, ﬁnow T am going to cut the timber

North of this forty - Will it be all right for me to

cut the timber North of this forty" and he said, "yes®,

THE COURT: This is what I am tryving to get., Tou went to the

agresd line and surveyed a forty as the SEiL of
3F4 that you had already conveyed %o her?

Yes, sir.

.You and Mr. McMillan were together,

Yes, sir.

That was pointed out to hinm?¥

Yes.

what I am trying to get at:ils that the same forty

Hesty cut off? --- _
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iNo answer)

DIRECT EXAMINATION CONTINUED BY R, GiLasON

WUH: Wow Mr. Bryant, vou say that this forty was surveyed
out immediately north cf the sgreed line - when you
soild this timber rscently te Payton-Mclliilan Company
where did you cub that time from?

AS: Just north of the line that Smith ran out for this
fortye.

QUE: Torth of the forty cut by Archie McMillab?.

AliB:  Yes, | |

wOE:  about haﬁ big an area 4id that cover?

N5y About twenty acres.

“UE: Thmedistely north of the cutting HMeMillen did?

53 Yes. |

SUET 45 I get ib, this was taken as the ST of 8,
Section 13, when in truth and fact it was in Section
24, that was sold to lr. MeMillan by Mres. Robinson -
It was agresd by Mrs. Robinson's agent and ¥r., Bryant
that this was the Bly of i and after Mrs. Robinson
sells that timber he comes up and mells the timber on
forty and the money flowing from thet 1s the money in
disgpute hereg

THE COURT: Thy could it not be agreed what land ﬁes g0ld by

the Bryants to Paybton-Meifillan Company?

{raon A%
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MR, HYBART: If it happened t@rﬁé_this 40 uap hers {indicating

then she has procured the fruits from this ferty
hers (iﬁdieatiag}, It is & matter of equities =
THE ¢ OURT: It looks to me like it eaala be settled by appeinte-
ing 3 surveyors and agree upen as %o wnaré the
SE& af.ﬁﬁé is and if Payton«McMillan have net
cut anythiﬁg but what is on that, they are entitled
to that, and if they haveww« |
MR. HYBART: That's true yéur Honer, if this = if-they'agrsé
on this line (indiceting) as being the SE} of SEf,
Saction 13 - if Yre. Robinsen get the mﬂnéy for
the timber on this 40 findieating) then in Justice
and right she shmﬁla n&% have this money am
that money tee? |
THE COURT: I think it woubd be best to settle that by survsyers;
but if they have not cut anything but the SBf af.
SE: that belongs te Mrs, Robinson -
MR. HYBART: Bubt if she sgreed that this was the 3@; of SE@,
. Seetlan 13, then she got her m@nsy -
THE G OURT: Here is the‘differanee « he puts tie corner
hers and Mr, McMillan hers {indicating on map)
MR. CHASON: Mr, MeMillan testifiéd‘that he eould n@ﬁ
&cfinitaiy locate it.
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0N CROSS EXAMTHNATION BY MR. SMITH, WITNESS TRSTLFIED:

GUE:

Mr. Perey, de you own thi# L0 - WBL of SEi., Section 139
Yes. | _

Did yeu acquire that under this divisién deed also?

Yes, in a way I did. If I have te db it, I'll tell gew
how T got that. | "

Yes, Esil us? 7 o

I bougny/ the sesate of Willis Catrett - he had some kind
of a dééd to it té this 40O up here, Mr. J@hm‘Ki;ereaae
entered that forty from the G@vsrﬁagnt but Mr, Vaughn - =
there is no way @fﬁtelling'hmw Er.‘?aughn got hel& ﬁf it «
he deeded Mr, Catrett this forty and when I béught the
land in I %eld Mr. Hall you add this into this deed at
the administrater®s sale, so they did., I knéw I w=s
getting it back aﬁy way and it would eliminate all the
heirs.

That was under segarat@ ownership - that is owned by
wheom new?

Ne, ;

tho else?

Well I will tell you that. After I bought this
land in &8 my brother Willie, wanted a half interest

in it with me, afd, of course, I let him have a half
interest . Wnen he died he willed twe of his echildrem
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his interest'in.that 40. I own half and they own the other

hglf,

QUE:

ANS:_

QUE:

ANS:

That was patented along about the time this other

piece was?

¥e, sir. :Old man Jonn Xilkrease patented that years
ago.

Mr., Percy, this cutting you are talking about in 1908,
what particul&r portion of this land did you cut -

you didn't eut it all at ene Time = you cut in this

part ane-time and down here at ancther = when was the
last time you cut timber on the SEX of SEX , Seetion 137
T could not say. It = I know I have cut some since 1926 =
it was in 1926 when it e blew down and T bought &
tractor and went in there and got all of that blown down
stuff .

Wasn't the purpese of this survey just to assure Mr,
Archie MeMillan that he would not getréver anyhody's
line - the last survey after you gavé the deed <~ toO
gssure r. MeMillan that he would net get ever the
Line?

What I went up there for - they told me they were going to

- survey out this 40 and wanted me aleng and I went and when

T got up there Mr, Smith asked me if I knew where the
corner was oub there that he and Ben Hasty had run the
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year before and I said "Yes, I know where it is" and he said,
#T want to get around that®and we all went out there

together

ON RE-DIREGT EXAMINATION BY MR. HYBART:

QURE:

ANS

QUE:

ANS:
QUE s

¥

ANS:

¥Mr. Perey, this land here, starting as described in the
deed - what sort of land is that - the whole body of it?

Swanmp laﬁdo

Been any cultivation en any part of it?

Yes.

Any bhouses on any part of 1%

Tés. |

YOU have been cultivating part of it?
My father did. |
Have you culbtivated any of 1t?
Several years tack. |

As long as 10 years?

Longer than that, |

20 years?

Yes, sir .‘

Qcoupying and cultivating a part eof it?

Yeg,

ON BE-GROSS EXAMTNATION BY MR. SMITH, WITNESS TESTIFIED:

GUR:
ANS:

Was that the Kennedy Land?
T understand ithe Kennedy claim is more than this Section
that he deeded here., Ksnnedy was Representative of the

Marianaaﬁupont and s that includes all of it.
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GUE: Tais cultivatien you talk about - what mriicular pard
was‘that on?

ANS: Mhriana-Dupént ------------- -

QUE: On the river away frem these forty acres?

ANS: Yes. "

QUE: It was also separated mostly from these forties

by Tallapoos?

ON RE-RE DIRECT EZXAMINATION WITNESS TESTIFIED:

QUE: Bub included in the deeds?

ANS: Yes. |

MR, CHASON: With the permission of the Court, we would
like to substitute copies for both his and
my exhibits, if it would meet with the approval
of the Court

TEE CGOURT: It's all right with me.

¥R. GEORGE EMMONS ROBINSON BEING INTRODUCED BY RESPONDENT,

VIRGINIA ROBINSON, AFTER BEING FIRST DULY SWORN, TESTIFIED:

GUE: What is your name?
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ANS:

When did your father die?®
1640,

%hat was the circumstances of that survey -- this

last survey on this S8 o SEi, Sectloh 13, Township

1 . Range 1 E.

It was purely a cutting line. I have no authority
whatsoever to establish & line . My mother does not
know--—--J had an understanding with my father before

his death that I could cut anything off the land that

' T wantedto---this was purely & eutting line.

That was done at the regquest of Mr, Archie lMcMillan?

If was.

How long, to your knowledge, has your father and
mother agssessed and pald tax on these twe forties?

As long as I have known anything about i, he has-paid
the tax on them, B

You know that it has been regularly assesséd and the
tax paid by Mr. George A. Robinson &uring his life time

and Mrs. Robinssn has paid the tax since his death



THE GOURT: I muggest that you get a statement from theTax
ASSessoy =--

MR. CHASON: I think it is agreed betwesen the parties that
beth Mrs. Virginia L., Robinson, since the death
of Geérge A. Rebinson, and George A; Robinson -~
during his life time, after the date he aecquired
his patent on the one part and Percy A.
Bryant, George R. Bryant and Douglas 0, Bryant
have all assessed and paid tax on the lands involved
in this suit since they acanired title to the sames
In otherwords, we have assessed it by our general
degcription as in our deed, and they have assessed
by specifie deseriptisne—=-

MR, SMITH: Since 1920 it has been assessed as SEL of SHi,
Section 13, Township 1 N, Range 1 E,

MR. SMITH: I would agree that you have paid tax under
the descfiptian in your deel----

ON CROSS EXAMINATION OF GEORGE EMUPESTEOBINSON.

GUE: Mr. Robinson, you say that you had no authority frem

your mother to re-survey the lands-you negotiated this
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ANS:

ANS:

She was the owner of the land and timber?
Yes, sir. |
She direeted you to sell it%

She told e T could if T saw Fit.
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