CITATION OF APPEAL Moore Printing Company, Eay Minette, Alabama

THE STATE OF ALABAMA
Baldwin Courty - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA —GREETING:

..........................................

.22th day. of August,.1969..... Y (83 Y E e Y . 19, ,in a cer-

tain cause.in”saic].COﬁrt wherem_ ........ SHERLEYTHEEMLI?SCQWE@Q&Admknktiﬁr& trixiafiihe . Estatre
of Gerard Lipscomb, Deceased Plaintiff, and .....085088 6 CRISEERALLm. 258 mmrerrmsoreo
eereemeerbeeebesstsesssssssiassisssisssresssseseessiens ............................... Defendant, 2 judgement was rendered againstwsands

granting.the.motion. $of the. Refendant. fox. 2. new.txial

to reverse which ... TMGZHED R s eesseeeraenns , the said ..Shirley Thiem Lipscomb, as Adminifrarrix

of the HEstate of Gerald Lipscomb, Deceased, . . . Blaimbifl.

applied for and obtained from this office an APPEAL, returnable to the next

Term of our .2UPYXeme - Court of the State of Alabama, to be held at Montgomery, on the ......
........ cmnniiniday of Ly 190 iext; “and the necessary bond
having been given by the said ... BOEROTRe G SEOREL o e

Now, You Arc Hereby Commanded, without delay, to cite the said ..§2xnet L. Chisenhall, etc.

.......................................... , attomneys to appear at the ......B8EE ... Term of our
said Supreme Court, to defend against the said Appeal, if ......... EReY e, think proper
_ Witmess, ALICE J. DUCK. Clerk of the Circuit Court of said County, this w255 oo,

v Clexk.
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" CIRCUIT COURT
" Baldwin County, Alabama

SHIRLEY THIEM LiPSCOHB, a s Administratrix
of the Estate of Gerard Lipscomb,
bBeceased

Vs. + Citation m Appeal

GARNET L. CHISENHALL, etc.
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SHIRLEYlLIPSCOMB EDMUNDSON, X
formerly SHIRLEY THIEM LIPSCOMB,
as Administratrix of the Estate [

of Gerard Lipscomb, Deceased, IN THE CIRCUIT COURT OF

X
Plaintiff,
X
BALDWIN COUNTY, ALABAMA
vs. X
X
GARNET L. CHISENHALL, AT LaW NO. 7497
individually and doing X
business as CHISENHALL
AGRICULTURAL SERVICE, H
Defendant. X

AMENDED COMPLATNT

Comes now the Plaintiff in the above styled cause, by
her attorney, and amends the Complaint heretofore filed in this

cause so that the same shall read as follows:

COUNT ONE

The Plaintiff claims of the Defendant, Garnet L.
Chisenhall, Individually and doing business as Chisenhall
Agricultural Service, Two Hundred Thousand Dollars ($200,000.00)
as damages for that on heretofore; to-wit, the 3rd day of May,
1966, at or near Rocky Creek Airport, near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of the Defendant, Garnet
L. Chisenhall, individually and doing business as Chisenhall
Agricultural Service, not subject to Alabama Workmen's Compen-—
sation Act, and Qho was at said time and place in the service or
business of said Defendant, was fatally injured in the crash of
an airplane belonging to said Defendant as a proximate conse-
quence and result of the negligence of John Henxry Francis, who
was at said time and place alsc in the service or employment of
said Defendant and who had superintendence intrusted to him over
said airplane and the Plaintiff's intestate and who was then and

there exercising such superintendence; all to the damage to the
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damage of the Plaintiff aforesaid, wherefore she brings this suit

and asks judgment in the above amount.

COUNT TWO

The Plaintiff claims of the Defendant, Garnet L.
Chisenhall, individually and doing business as Chisenhall
Agricultural Service, Two Hundred Thousand Dollars {($200,000.00)
as damages,for that on to-wit, the 3rd day of May, 1966, at or
near Rocky Creek Airport near Atmore, in Escambia County, Alabama,
the Plaintiff's intestate Gerard Lipscomb, who was at said time and
place an employee of the Defendant Garnet L. Chisenhall, individu-
ally and doing business as Chisenhall Agricultural Service, not
subject to Alabama Workmen's Compensation Act, and who was at
said time and place in the service or business of said Defendant,
was fatally injured in the crash of an airplane belonging to said
Defendant as a proximate consequence and result of the negligence
of John Henry Francis, who was at said time and place also in the
service or employment of said Defendant and who had superinten-
dence intrusted to him over said airplane and the Plaintiff's
intestate and who was then and there exercising such superinten-
dence. And the Plaintiff further alleges that the negligence of
the said John Henry Francis at the time and place aforesaid which
proximately caused the death of the Plaintiff's intestate con-
sisted in this: The said John Henry Francis negligently piloted
a Piper PA-18 aircraft, Registration Mark N-1119C while the
Plaintiff's intestate was riding therein by allowing the fuel
selector valve to remain in the left tank position prior to and
during take-cff when he knew, or should have known, that the left
fuel tank was empty or almost empty so that immediately subsecuent

to take-off fuel starvation resulted which induced power failure




above amount.

during the take-off climb causing the aircraft to crash. Where-

fore the Plaintiff brings this suit and asks judgment in the

COUNT THREE

The Plaintiff claims of the Defendant, Garnet L.
Chisenhall, individually and doing business as Chisenhall
Agricultural Service, Two Hundred Thousand Dollars ($200,000.00)
as damages, for that on to-wit, the 3rd day of May,1966, at or
near Rocky Creek Airport near Atmore in Escambia County, Alabama,
the Plaintiff's intestate Gerard Lipscomb, who was at said time
and place an employee of the Defendant Garnet L. Chisenhall,
individually and doing business as Chisenhall Agricultural Service,
not subject to Alabama Workmen's Compensation Act, and who was at
said time and place in the service or business of said Defendant,
was fatally injured in the crash of an airplane belonging to said
Defendant by reason of the negligence of John Henry Francis, who
was at said time and place also in the service or enmployment of
said Defendant and who had superintendence intrusted to him over
said airplane and the Plaintiff's intestate and who was %“hen and
there exercising such superintendence. And the Plaintiff further
alleges that the negligence of the said John Henry Francis at the
time and place aforesaid consisted in this: That the said John
Henry Francis so negligently operated a Piper PA-18 aircraft,
Registration Mark N-1119C at said time and place as the pilot
thereof, and which said aircraft had been intrusted to the said
John Henry Francis by the Defendant, as to cause or allow the same

to crash to the ground killing Plaintiff's intestate.

COUNT FOUR

The Plaintiff claims of the Defendant Garnet L.

Chisenhall, individually and doing business as Chisenhall Agri-
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cultural Service, Two Hundred Thousand Dollars ($200,000.00) as
damages, for that on heretofore, to-wit, the 3rd day of May, 1966,
at or near Rocky Creek Airport near Atmore in Escambia County,
Alabama, the Plaintiff's intestate Gerard Lipscomb, who was at
said time and place an employee of the Pefendant not subject to
Alabama Workmen's Compensation Act, and who was at said time and
place in the service or business of said Defendant, was fatally
injured in the crash of an airplane belonging to said Defendant by

reason of the negligence of John Henry Francis, who was at said

time and place also in the service or employment of said Defendant
and who had superintendence intrusted to him and who was then and
there exercising such superintendence; all to the damage of the
|Plaintiff aforesaid, wherefore she brings this suit and asks

judgment in the above amount.

COUNT FIVE

The Plaintiff claims of the Defendant, Two Hundred
Thousand Dollars ($200,000.00) as damages, for that on to-wit, the
3rd day of May, 1966, at or near Rocky Creek Airport near Atmore
in Escambia County, Alabama, the Plaintiff's intestate Gerard
Lipscomb, who was at said time and place an employee of said
Defendant, not subject to Alabama Workmen's Compensation Act, and
who was at said time and place in the service or business of said
Defendant, was fatally injured in the crash of an airplane
belonging to said Defendant by reason of the negligence of John
Henry Francis, who was at said time and place also in the service
or employment of said Defendant and who had superintendence in-
trusted to him and who was then and there exercising such superin-
tendence. And the Plaintiff further alleges that the negligence
of the said John Henry Francis at the time and place aforesaid

which proximately caused the death of the Plaintiff's intestate




consisted in this: The said John Henry Francis negligently
operated a Piper PA-18 aircraft, Registration Mark N-1119C while
the Plaintiff's intestate was riding therein by allowing the fuel
selector walve to remain in the left tank position prior to and
during take-off when he knew, or should have known, that the left
fuel tank was empty orzalmost empty so that immediately subsegquent.
to take-off fuel starvation resulted which induced power failure
during the take—-off climb cauwsing said aircraft to crash. Where-
fore the Plaintiff brings this suit and asks judgment in the above
amount.

COUNT SIX

The Plaintiff claims of the Defendant, Two Hundred
Thousand Dollars ($200,000.00) as damages, for that on to-wit,
the 3rd day of May, 1966, at or near Rocky Creek Airport near
Atmore in Escambia County, Alabama, the Plaintiff's intestate
Gerard Lipscomb, who was at said time and place an employee of
said Defendant, not subject to Alabama Workmen's Compensation Act,
and who was at said time and place in the service or business of
said Defendant, was fatally injured in the crash of an airplane
belonging to said Defendant by reason of the negligence of John
Henry Francis, who was at said time and place alsc in the service
or employment of said Defendant and who had superintendence in-
trusted to him and who was then and there exercising such super-
intendence. And the Plaintiff further alleges:that the negligence
of the said John Henry Francis at the time and place aforesaid
consisted in this: That the said John Henry Francis so negligently
operated a Piper PA-18 aircraft, Registration Mark N-1119C at

said time and place as the pilot thereof, and which said airplane

had been intrusted to the said John Henry Francis by said Defendant

as to cause or allow the same to crash to the ground killing

Plaintiff's intestate.

Y2 &

i




COUNT SEVEN

The Plaintiff claims of the Defendant, Two Hundred
Thousand Dollars ($200,000.00) as damages for that the Defendant
owned one (1) Piper PA-18 aircraft, (Regisﬁration Mark N-1118CO
on to-wit, the 3rd day of May, 1966, and did atthorize one John
Henry Francis to operate the aircraft in guestion on to-wit, the
3rd day of May, 1966, at or near Rocky Creek Airport, near
Atmore in Escambia County, Alabama, and that John Henry Francils
did negligently operate the aircraft in guestion causing the said
aircraft to crash to the ground. The Plaintiff further contends
that the negligence of John Henry Francis was the proximate cause
of the death of Gerard Lipscomb who was in the airplane as a

passenger at the time of the crash.

COUNT ELGHT

The Plaintiffceclaims of the Defendant, Garnet L.
Chisenhall, individually and doing business as Chisenhall Agri-
cultural Service, Two Hundred Thousand Dollars ($200,000.00) as
damages, on, to-wit, the 3rd day of May, 1966, at or near Rocky
Creek Airport, near Atmore, in Escambia County, Alabama, the
Plaintiff's intestate, Gerard Lipscomb, was fatally injured in
the crash of an airplane owned by the said Defendant. Plaintiff
further alleges that the negligence of said John Henry Francis
at the time and place aforesaid proximately caused the death of
Plaintiff's intestate. Plaintiff alleges that the Defendant,
owner of the aircraft, authorized said John Henry Francis to
operate the aircraft in gquestion and that John Henry Francis did
negligently operate the said aircraft as follows: The said John
Henry Francis negligently piloted the Piper PA-18 aircraft
(Registration Mark N-1119C) with the Plaintiff’s intestate riding

therein by allowing the fuel selector value to remain in the left
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tank position prior to and during take-off when he knew, or should
have known, that the left fuel tank was empty or almost empty so
that immediately subseguent to take-off fuel starvation resulted
which induced power failure during the take-off climb causing the
aircraft to crash. The Plaintiff avers that the aforesaid negli-
gence of John Henry Francis was the proximate cause of the death
of Plaintiff's intestate. Wherefore, the Plaintiff brings suit

and asks judgment in the above amount.

COUNT NINE

Plaintiff claims of the Defendant the sum of Two Hundred
Thousand Dollars ($200,000.00) as damages for that heretofore on,
to-wit, the 3rd day of May, 1966, the Plaintiff's intestate was
killed at or near Rocky Creek Airport near Atmore, in Escambia
County, Alabama, when the aircraft in which he was a passenger,
one (1) Piper PA-18 aircraft (Registration Mark N-1119C) owned by
the Defendant, Garnet L. Chisenhall, crashed. Plaintiff further
avers that the Defendant, Garnet L. Chisenhall authorized John
Henry Francis to operate the aircraft in guestion and that John
Henry Francis did negligently operate said aircraft causing it to
crash to the ground. The Plaintiff further avers that the negli-
gent operation of the aircraft in question was the proximate cause

of the death of the Plaintiff®s intestate.

COUNT TEN

The Plaintiff claims of the Defendant the sum of Two
Hundred Thousand Dollars ($200,000.00)} as damages for that on to-
wit, the 3rd day of May, 1966, at or near Rocky Creek Airport near
Atmore, in Escambia County, Alabama, the Plaintiff's intestate
Gerard Lipscomb, was fatally injured in the crash of an airplane
belonging to said Defendant. The Plaintiff further avers that

Defendant caused or authorized the operation of the aircraft in

capacity of owner, that John Henry Francis was the party whom
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Defendant caused or authorized to operate the aircraft in question,
that John Henry Francis negligently operated the Piper PA-18
aircraft (Registration Mark N-1119C} which was owned by Defendant
as follows: The said John Henry Francis negligently allowed the
fuel selector valve to remain in the left tank position prior to
and during take-off when he knew, or should have known, that the
left fuel tank was empty or almost empty so that immediately sub-
sequent to take-off fuel starvation resulted which induced power
failure during the take-off climb causing said aircraft to crash.
Plaintiff further avers that under Title 4, Section 20 (25) that
the Defendant is therefore deemed to be engaged in the operation
of alrcraft. Plaintiff further avers that the negligence of John
Henry Francis in the operation of Defendant's aircraft was the
proximate cause of the death of Plaintiff's intestate. Hence,
the Plaintiff brings this suit and asks judgment in the above

amount.

ENGEL, SMITH & TOLER
and

CHASON, STONE & CHASON

ttorneys for Plaintiff

The Plaintiff demands the

f“'R“'SFsCATf OF S“’VC

trial of this cause by a i e e
. T cerl
Jjary. rleadin

CHASON, STONE & CHASON

Attorneys for Plaintiff
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SHIRLEY LIPSCOME EDMUNDSCN, )
formerly SHIRLEY THIEM LIPSCOMB,
as Administratrix of the Estate )

of Gerard Lipscomb, Deceased,

) IN THE CIRCUIT COURT OF
Plaintiff,

) BALDWIN COUNTY, ALABAMA
VS.
) AT LAW
GARNET L. CHISENHALL, individ-
ually and doing business as } CASE NO. 7497
CHISENHALL AGRICULTURAL SERVICE,

Defendant.

DEMURRERS
Comes now the Defendant in the above styled cause and
files the following Demurrers to the Plaintiff's Amended Bill of
Corplaint, and, as grounds of demurrer, says as follows:
The following Demurrers are directed to Counts Seven,

Eight, Nine and Ten, separately and severally.

1.
Said counts fail to state a cause of action in that they
sue the master for the negligence of his servant without including
the servant as a party Defendant.
2.
John Henry Francis, the party named as the doer of the
negligent act complained of, was not made a party Defendant.
3.
Said counts fail to allege that John Henry Francis was
‘authorized to operate the aircraft at the time and at the place the
negligent act was committed.
4.
The Plaintiff fails to state a cause of action in that
the Complaint is drawn under the doctrine of strict liability on
he part of the owner of an aircraft and this doctrine is not a
part of the law of the State of Alabama.

5.

Said counts fail to allege *that John Hen Francis was
g Yy

§Q;z___/,¢

authorized to operate the aircraft in question at the time and placé
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complained of.

6.

For aught appearing, John Henry Francis was authorized t

operate the aircraft at a date far removed in time from the date of

the injury complained of.

WILTERS & BRANTLEY

L—// - /
BY: \,/ E/// é M_M

///’zttor- ys/for Defendaig?‘

7
{ /"‘""\{
CERTIFICATE OF SERVICE
I do hereby cerlify that | have en o $F3-g O 7’/,/'*'*
18770 served 5 copy of the roreyg L L TR R Y or al
perlies io ins JJOLE)"ng Sy man dhy e t: sy Umed Staes

Mail, propery addiessed, ang st Glgss ;\L,dge prepaid.
MHERS & BRAI%TLH’
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SHIRLEY LIPSCOMB EDMUNDSON, X
formerly SHIRLEY THIEM

LIPSCOMB, as Administratrix ¥ IN THE CIRCUIT COURT QF
of the Estate of Gerard
Lipscomb, Deceased, b

Plaintiff, ¥

BALDWIN COUNTY, ALABRAMA
vs. X

GARNET L. CHISENHALL, indivi~ )

dually and doing business as

Chisenhall Agricultural X AT LAW CASE NO. 7497
Service,

Defendant.

SUGGESTION OF DEATH OF DEFENDANT
AND MOTION TO REVIVE

Comes now the Plaintiff in the above styled cause, by
and through her attorneys of record, and suggests upon the record
the fact that the Defendant in the above stvled cause, Garnet L.
Chisenhall, departed this life on, to-wit, April 4, 1971, and
that his widow, Marie Chisenhall, was duly appointed as Executrix
of the said Defendant's estate, Letters Testamentary having been
issued to her on, to~wit, June 15, 1971.

Wherefore, the Plaintiff moves this Honorable Court
to revive this suit against the said Marie Chisenhall as Execu-
trix of the estate of Garnet L. Chisenhall, deceased, and to
order that citation be served upon her, all in accordance with

the statutes in such cases made and provided.

CHASON, STONE & CHASON

§ez — /14
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- said cause of action within thirty days from the date of service

SHIRLEY LIPSCOMB EDMUNDSON,
formerly SHIRLEY THIEM

LIPSCOMB, as Administratrix X IN THE CIRCUIT COURT OF
of the Estate of Geraxd
Lipscomb, Deceased, _ X

Plaintiff, X

BALDWIN COUNTY, ALABAMA
vS. X

GARNET L. CHISENHALL, indivi- Y
dually and doing business as

Chisenhall Agricultural X AT Law CASE NO. 7497
Sexrvice,
X
Defendant.
ORDER

This day, the Plaintiff in the above styled cause, by
and through her attorneys of record, having suggested on the
record that the Defendant in said suit departed this lifeon,to-
wit, April 4, 1971, and moving that the said cause of action be
revived against Marie éhiseﬁhali, who was duly appointed as Execﬁf»
trix of the said decedent’'s estate on, to-wit, June 15, 1971, and
the Court having considered all of the above is of the opinion
that the said suit should be revived, it is, therefore,

ORDERED, ADJUDGED and DECREED that the aforementioned
cause of action be and the same is hereby revived against Marie
Chisenhall as the Executrix of the éstate of Garnet L. Chisenhall
and that the said Marie Chisenhall be served with a copy of the

said Motion and this Order and that she be reguired to appear in

upon her.

R

Done this the 2 /*“day of August, 1971.

14
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Circuit Judge
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SUMMONS

STATE OF ALABAMA
IN THE CIRCUIT COURT - LAW SIDE
BALDWIN COUNTY

TO: ANY SHERIFF OF THE STATE OF ALABRAMA:

You are hereby commanded to summon Garnet I. Chisenhall,
individually and doing business as Chisenhall Agricultural Ser-
vice; and "A" the person, firm or corporation owning the aircraft
on the occasion described herein and employing the Plaintiff's
intestate, whose name is unknown by the Plaintiff but will be
added by amendment when ascertained, to appear within thirty days
from the service of this writ in the Circuit Court to be held for
said County at the place of holding same, then and there to answer
the Complaint of Shirley Thiem Lipscomb, as Administratrix of the

Estate of Gerard Lipscomb, Deceased.

Witness my hand this the ) Z’day of ,//j//*, ,, ’ I
[f.f//f7<;2rz 5»4x,43

1 rk

1967.
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ilcraft on the occasion de- ;7§ZF€?;?

COMPLATNT

SHIRLEY_THIEM LIPSCOMB, as 1
Administratrix of the Estate
of Gerard Lipscomb, Deceased, [

Plaintiff, 'Y
IN THE CIRCUIT COURT OF

vs. X
GARNET L., CHISENHALL, individ- J BALDWIN COUNTY, ALABAMA
uvally and doing business as
Chisenhall Agricultural Ser- X
vice; and "A" the person, firm AT LAW

or corporation owning the air- )
scribed herein and employing X
the Plaintiff's intestate,
iwhose name 1is unknown by the )
Plaintiff but will be added by
amendment when ascertained, 1

Defendants. )

COUNT ONE:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
1($200,000.00) as damages, for that on heretofore, to-wit, the 3rd
day of May,,l966¢fat or near Rocky Creek Airport, near Atmore in
Escambia County, Alabama, the Plaintiff's intestate Gerard Lips-
comb, who was at said time and place an employee of the Defendant
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, not subject to Alabama Workmen's Compen-—
sation Act, and who was at said time and place in the service of
business of said Defendant, was fatally injured in the crash of
an airplane belonging to said Defendant by reason of the negligence
of John Henry Francis, who was at said time and place alsc in the
service or empléyment of said Defendant and who had superintendence
intrusted to him and who was then and there exercising such super-

intendence; all to the damage of the Plaintiff aforesaid, where-

fore she brings this suit and asks judgment in the above amount.
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COUNT TWO:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966, at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomd, who
was at said time and place an employvee of the Defendant Garnet L.

Chisenhall, individually and doing business as Chisenhall Agri-

iicultural Service, not subject to Alabama Workmen's Compensation

Act, and who was at said time and place in the service or business

of said Defendant, was fatally injured in the crash of an airplane

belonging to said Defendant by reason of the negligence of John
Henry Francis, who was at said time and place also in the service
or employment of said Defendant and who had superintendence
intrusted to him and who was then and there exercising such super-
intendence. And the Plaintiff further alleges that the negligence
of the said John Henry Francis at the time and place aforesaid
which proximately caused the death of the Plaintiff's intestate
consisted in this: . the said John Henry Francis negligently pilote
a Piper PA-18 aircraft, Registration Mark N-1119C while the Plain-
tiff's intestate was riding therein by allowing the fuel selector
valve to remain in the left tank position prior to and during take
off when he knew, or should have known, that the left fuel +tank
was empty or almost empty so that immediately subsequent to take-
off fuel starvation resulted which induced power failure during
the take-off climb causing the aircraft to crash. Wherefore the

Plaintiff brings this suit and asks judgment in the above amount.
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COUNT THREE:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall,_individually andgéoing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966 at or near Rocky Creek Airport near Atmore in Escambia County
Alabama, the Plaintiff's intestate Gerard Lipscomb, who was at
said time and place an employee of the Defendant Garnet L. Chisen-—
hall, individually and doing business as Chisenhall Agricultural
Service, not subject to Alabama Workmen's Compensation Act, and
who was at said time and place in the service or business of said
Defendant, was fatally injured in the crash of an airplane belong-
ing to said Defendant by reason of the negligence of John Henry
Francis, who was at said time and place also in the service or
employment of said Defendant and who had superintendence intrusted
to him and who was then and there exercising such superintendence;
And the Plaintiff further alleges that the negligence of the said
John Henry Francis at the time and place aforesaid consisted in
this: that the said John Henry Francis so negligently operated a
Piper PA-18 aircraft, Registration Mark N-1119C at said time and
place as the pilot thereof, and which said aircraft had been
intrusted to the said John Henry Francis by the Defendant, as to
cause or allow the same to crash to the ground killing Plaintiff's
intestate.

COUNT FOUR:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant "A"
the person, firm or corporation owning the aircraft on the

occasion described herein and employing the Plaintiff's intestate.
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whose name is unknown by the Plaintiff but will be added by amend-
ment when ascertained, Two Hundred Thousand Dollars ($200,000.00)
as damages, for that on heretofore, to~wit, the 3rd day of May,
1966, at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of the Defendant "A" the
person, firm or corporation owning the aircraft on the occasion
described herein and employing the Plaintiff's intestate, whose
name is unknown by the Plaintiff but will be added by amendment
when ascertained, not subject to Alabama Workmen's Compensation
Act, and who was at said time and place in the service or business
of said Defendant, was fatally injured in the crash of an airplane
belonging to said Defendant by reason of the negligence of John
Henry Francis, who was at said time and place also in the service
or employment of said Defendant and who had superintendence in-
trusted to him énd who was then and there exercising such super-
intendence; all to the damage of the Plaintiff aforesaid, where-

fore she brings this suit and asks judgment in the above amount.

~<jijOU'NT FIVE:
The Plaintiff as the personal representative of the

Estate of Gerard Lipscomb, Deceased, claims of the Defendant "A"
the person, firm or corporation owning the aircraft on the occasio
described herein and employing the Plaintiff's intestate, whose
name is unknown by the Plaintiff but will be added by amendment
when ascertained, Two Hundred Thousand Dollars {($200,000.00) as
damages, for that on to-wit, the 3rd day of May, 1966, at or near
Rocky Creek Airport near Atmore in Escambia County, Alabama, the
Plaintiff's intestate Gerard Lipscomb, who was at said time and

place an employee of said Defendant, not subject to Alabama Work-
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men's Compensation Act, and who was at said time and place in

the service or business of said Defendant, was fatally injured

in the crash of an airplane belonging to said Defendant by

reason of the negligence of John Henry Francis, who was at saig
time and place also in the service or employment of said Defendant|
and who had superintendence intrusted to him and who was then and
there exercising such superintendence. And the Plaintiff further
alleges that the negligence of the said John Henry Francis at the
time and place aforesaid which proximately caused the death of the
Plaintiff's intestate consisted in this: the said John Henry
Francis negligently operated a Piper PA-18 aircraft, Registration
Mark N-1119C while the Plaintiff's intestate was riding therein

by allowing the fuel selector valve to remain in the left tank
position prior to and during take-off when he knew, or should have
known, that the left fuel tank was empty or almost empty so that
immediately subsequent to take-off fuel starvation resulted which
induced power failure during the take-off climb causing said air-
craft to crash. Wherefore the Plaintiff brings this suit and asks

judgment in the above amount.

COUNT SIX:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant "aA"
the person, firm or corporation owning the aircraft on the occasio
described herein and employing the Plaintiff's intestate, whose
name is unknown by the Plaintiff but will be added by amendment
when ascertained, the sum of Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966, at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an emplovee of said Defendant, not

subject to Alabama Workmen's Compensation Act, and who was at said




time and place in the service or business of said Defendant, was
fatally injured in the crash of an airplane.belonging to said
Defendant by reason of the negligence of John Henry Francis, who
was at said time and place also in the service or employment of
said Defendant(énd who had superintendence intrusted to him and
who was then and there exercising such superintendence. And the
Plaintiff further alleges that the negligence of the said John
Henry Francis at the time and place aforesaid consisted in this:
that the said John Henry Francis so negligently operated a Piper
PA-18 aircraft,lRegistration Mark N-1119C at said time and place
as the pilot thereof, and which said airplane had been intrusted
to the said John Henry Francis by said Defendant, as to cause or

allow the same to crash to the ground killing Plaintiff's intestat:

ENGEL & SMITH

and

CHASON, STONE & CHASON

rorneys £q

5
g

The Plaintiff demands the +rial

of this cause by a jury.

The Defendant may be served at
Foley, Alabama.
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SHIRLEY_THIEM LIPSCOMB, As X
Administratrix of the Estate

of Gerard Lipscomb, Deceased, X
Plaintiff, X IN THE CIRCUIT COURT OF
VS . )4
BALDWIN COUNTY, ALABAMA
GARNET I.. CHISENHALL, X
individually and doing
business as Chisenhall X AT L.AW
Agricultural Service
{ Agr r v p 77 o
Et aAl., X A/
Defendants.
X

INTERROGATORIES PROPOUNDED BY
PLAINTIFF TO DEFENDANT

Comes now the Plaintiff in the above styled cause, and
affidavit having been made by one of her attorneys as provided by
law, and propounds the following interrogatories to the Defendant,
Garnet L. Chisenhall:

1. Please state your correct name, address and resi-
dence.

2. Were you, on May 3, 1966, doing business as Chisen-
hall Agricultural Service?

3. Please state whethei Chisenhall Agricultural Service
was, on May 3, 1966, an individual proprietorship owned by you, a
partnership or a corporation.

4. 1If you state that Chisenhall Agricultural Service
was, on May 3, 1966, a partnership; please state the names.of the
partners and give their separate addresses.

5. If you state that Chisenhall Agricultural Service
was, on May 3, 1966, a corporation, please state the correct cor=-
porate name, the place where incorporated, the principal place of

business and the name of the President and any other officer or

agent residing in Baldwin County, Alabama.

6. Did you, on May 3, 1966, own an airplane described

as a Piper PA-18, Registration Mark ox Number N-1118C?

‘E I




7. If you state that you did not own such an aircraft,
did you, on May 3, 1966, have such an aircraft in your custody or
under your control?

] 8. If you state that you were the owner of said air-
craft, please attach to your answers to these interrogatories a
copy of the Registration of said aircraft.

9. Were you, on May 3, 1966, in the business of crop
dusting or agricultural spraying in Escambia County, Alabama, and
in Baldwin County, Alabama?

10. Did you, on Mayv 3, 1966, use in your business an
airplane described as a Piper A-18, Registration Mark or Number
N-1119C?

11. If so, was that airplane ferried on May 3, 1966,
from Foley,‘Alabama, to Rocky Creek Airport near Atmore, Alabama?

12. If you state that such aircraft was ferried from
Foley, Alabama to Rocky Creek Airport near Atmore, Alabama, on
May 3, 1966, did Gerard Lipscomb ferry said aircraft for you as
your agent, servant or employee?

1l3. Was Gerard Lipscomb your employee on May 3, 19662

l4. Did you also employ, on May 3, 1966, as a pilot,
John Henry Francis?

15. If so, please state:

a. His address.

b. His duties.

Cc. Was he required or asked to be in Atmore on May
3, 19667

d. Was he to meet such aircraft in Atmore?

e. Was he to use the aircraft the next day to spray
or dust a crop?

f. Did he have vour permission or authority to pilo;

said aircraft?

T



16. How many employvees did you have in your business
on May 3, 196672
17. If your answer to the last interrogatory is less
than eight, had you elected to accept the provisions of the Ala-
bama Workmen's Compensation Law on or before May 3, 19667
a. If not, have you made such an election subse-
gquent thereto?

b. When?
18. Did you intrust the superintendence of aircraft to
John Henry Francis in the course of his employment by you as a
pilot?
19. Was the aircraft owned by you and described as a
Piper PA-18, Registration Mark or Number N-1119C involved in an
accident or crash on May 3, 1966, at/or near Rocky Creek Airport
near Atmore, Alabama?
.. - 20. If so, please state:

a. Who was in the alrcraft at the time of the
accident?
b. Who was the pilot of the aircraft?
€. Were both the pilot and the passenger working
for you at the time of the accident?

d. Was Gerard Lipscomb killed in the accident?

€. Was John Henry Francis killed in the accident?
21. For the purpose of qualifying the jury, please state
the name of any insurance company or companies which are, or might
be, liable to you, or with which you had an insurance contract, to
pay any judgment which might be rendered against you on account of
the death of an employee while in your employment caused by the

negligence of a fellow servant or employee; or which might other-

wise be required to pay any amount on account of the death of any

Tl



person in said aircraft.

ENGEL & SMITH
and

CHASON, STONE & CHASON

fﬁa

Ror PIaintiff ' 5

Jtorneys

A

STATE OF ALABAMA
BALDWIN COUNTY
Before me, the undersigned authority, personally appeared
Norborne C. Stone, Jr., who is known *to me and who, after being by
me first duly and legally sworn, did depose and say under oath as

follows:

.going interrogatories propounded to the Defendant, Garnet L. Chisen

That he is one of the attorneys for Shirley Thiem Lips-

omb as Administratrix of the Estate of Gerard Lipscomb, Deceased,

_._.._ﬂ__..-____

Plaintiff in the above styled cause, and the answers to the fore-

hall, if well and truly made, will be material evidence for the

plaintiff in the above styled cause.

Norf

Sworn to and subscribed before me on
this the _ZM  day of may, 1967.

A
. !
£ ’

Notary Public, Baldwin County, Alabama
w
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SHIRLEY THIEM LIPSCOMB, as X
Administratrix of the Estate
of Gerard Lipscomb,Deceased X

Plaintiff, X

IN THE CIRCUIT COURT OF
X

vS. BALDWIN COUNTY, ALABAMA
X

GARNET L. CHISENHALL, etc.

X

AT LAW No. 7497
Defendant. X

NOTICE OF APPEAL

Comes now the Plaintiff in the above styled cause, by
her attorneys and gives notice of appeal to the Supreme Court of
Alabama from the judgment of the Circuit Court of Baldwin County,
Alabama entered on the 29th day of August, 1969 granting the motion

of the Defendant for a new trial.

ENGEL & SMITH
and

CHASON, STONE & CHASON

" SECURITY FOR COSTS

We, Norborne C. Stone, Jr. and John Earle Chason, do
hereby acknowledge ourselves, separately and severally, as security
for the costs of said appeal.

Witness our hands this é;—-

Taken and approved this‘E;T [;

day of September, 1969,

REERE T mirmg
ALt i E;,ﬁ{ CLERK

> » ehidsy
2 -7
5¢ 7

REGISTER

vy
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SHIRLEY THIEM LIPSCOMB, as
Administratrix of the Estate
of Gerard Lipscomb, deceased,

Plaintiff, IN THE CIRCUIT COURT OF

VS.
BATDWIN COUNTY, ALABAMA

GARNET 1. CHISENHALL, individ- AT TAW NO. 7497

ually and doing business as
Chisenhall Agricultural Service,
et al.,

Defendants.

Now comes the defendant, Garmet L. Chisenhall, individualls
and doing business as Chisenhall Agricultural Service, by his
attorneys, and demurs to the original complaint heretofore filed
in this cause, and as grounds of such demurrer assigns, separately
and seyerally, the following:

1. It does not state a cause of action.

2. The facts alleged do not state a cause of action.under
Title 26, Section 326 of the Cocde of Alabama.

3. No facts are alleged to show that the death of plain-
tiff's intestate was caused by the reason of the negligence of any
person in the service or employment of the said defendant who had
any superintendence entrusted to him while in the exercise of such
superintendence.

4. It affirmatively appears that plaintiff's intestate
assumed the risk of injury caused by his fellow servant, John Henry
Francis.

Cecil G. Chason ‘53/

Ly T T e lovrran,

-

J<~ Bn Blackburn
%;pbrneys for said defendant
b

Sz =

——

FETE



STATE OF ALABAMA {

BALDWIN COUNTY h

I hereby certify that I mailed two copies of the foregoing
demurrer to Norborme C. Stone, Esquire, Bay Minette, Alabama, by

first class mail, properly addressed and postage prepaid, on this

the 2:@%@{ day of June, 1967.

y

Iy Of Counsel for said Defendant

;Af // ;Eiﬁif ua,m,ifaﬁf%gﬁ& ]
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SHIRLEY THIEM LIPSCOMEB, as X
Administratrix of the Estate

of Gerard Lipscomb, Deceased, X
Plaintiff, X
IN THE CIRCUIT COURT OF
vs. X
GARNET L. CHISENHALL, individ- X
ially and doing business as BALDWIN COUNTY, ALABAMA
Chisenhall Agricultural Ser- X |
vice; and "A" the person, firm
or corporation owning the air- ¢
craft on the occasion de- AT LAW
scribed herein and employing X
the Plaintiff's intestate,
whose name 1is unknown by the X
Plaintiff but will be added
by amendment when ascertained, X
Defendants. X

AMENDED COMPLAINT

Comes now the Plaintiff in the above styled cause, by
gher attorneys, and amends the Complaint heretofore filed in this

%éause so that the same shall read as follows:
COUNT ONE:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
{($200,060.00) as damages, for that on heretofore, to-wit, the 3xzd
day of May,,l966,é?t or near Rocky Creek Airport, near Atmore in
Escambia County, Alabama, the Plaintiff's intestate Gerard Lips-
comb, who was at said time and place an employee of the Defendant

Garnet L. Chisenhall, individually and doing business as Chisen-

hall Agricultural Service, not subject to Alabama Workmen's Compent

isation Act, and who was at said time and place in the service of

;business of said Defendant, was fatally injured in the crash of

5’21 2




an airplane belonging to said Defendant as a proximate consequence
and result of the negligence of John Henry Francis, who was at
said time and place also in the service or employment of said
Defendant and who had superintendence intrusted to him over said
airplane and the Plaintiff's intestate and who was then and there
exercising such superintendence; all to the damage of the Plaintiff
aforesaid, wherefore she brings this suit and asks judgment in

the above amount.

COUNT TWO:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966, at or near Rocky Creek Airport near Atmore, in Excambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of the Defendant Garnet L.
Chisenhall, individually and doing business as Chisenhall Agri-
cultural Service, not subject to Alabama Workmen's Compensation
Act, and who was at said time and place in the service or business
of said Defendant, was fatally injured in the crash of an airplane
belonging to said Defendantgas a proximate consequence and result
of the negligence of John H;nry Francis, who was at said time and
place also in the service or employment of said*Defendapt and who
had superintendence intrusted to him over said airplane and the
Plaintiff's intestate and who was then and there exercising such
superintendence.iyAnd the Plaintiff further alleges that the
negligence of the said John Henry Francis at the time and place

aforesaid which proximately caused the death of the Plaintiff's

intestate consisted in this: The said John Henry Francis

§cz. .




negligently piloted a Piper PA-18 aircraft, Registration Mark
N~1119C while the Plaintiff's intestate was riding therein by
allowing the fuel selecter valve to remain in the left tank
position prior to and during take-off when he knew, or should have
known, that the left fuel tank was empty or almost empty so that
immediately subsequent to take-off fuel starvation resulted which
induced power failure during the take-off climb causing the air-
craf£ to crash. Wherefore the Plaintiff brings this suit and asks

judgment in the above amount.

COUNT THREE:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant,
Garnet L. Chisenhall, individually and doing business as Chisen-
hall Agricultural Service, Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966 at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of the Defendant Garnet L.
Chisenhall, individually and doing business as Chisenhall
Agricultural Service, not subject to Alabama Workmen's Compen-—
sation Act, and who was at said time and place in the service or
business of said Defendant, was fatally injured in the crash of
an airplane belonging to said Defendant by reason of the
negligence of John Henry Francis, who was at said time and place
also in the service or employment of said Defendant and who . had
superintendence intrusted to him over said airplane and the Plain-
tiff's intestate and who was then and there exercising such
superintendence. And the Plaintiff further alleges that the
negligence of the said John Henry Francis at the time and place

aforesaid consisted in this: That the said John Henry Francis

Se2 o




so negligently operated a Piper PA-18 aircraft, Registration
Mark N-1119C at said time and place as the pilot thereof, and
which said aircraft had been intrusted to the said John Henry
Francis by the Defendant, as to cause or allow the same to crash

to the ground killing Plaintiff's intestate.

COUNT FOUR:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant "A"
the person, firm or corporation owning the aircraft on the
occasion described herein and employing the Plaintiff's intestate, |
whose name is unknown by the Plaintiff but will be added by amend-
ment when ascertained, Two Hundred Thousand Dollars ($200,000.00)
as damages, for that on heretofore, to-wit, the 3xrd day of May,
1966, at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of the Defendant "A" the
person, firm or corporation owning the aircraft on the occasion
described herein and employing the Plaintiff's intestate, whose
name is unknown by the Plaintiff but will be added by amendment
when ascertained, not subject to Alabama Workmen's Compensation
Act, and who was at said time and place in the service or business
of said Defendant, was fatally injured in the crash of an airplane
belonging to said Defendant by reason of the negligence of John
Henry Francis, who was at said time and place aiso in the service
or employment of said Defendant and who had superintendence in-
trusted to him and who was then and there exercising such super-
intendence; all to the damage of the Plaintiff aforesaid, where-

fore she brings this suit and asks judgment in the abowve amount.




COUNT FIVE:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant "A"
the person, firm or corporation owning the aircraft on the
occasion described herein and employing the Plaintiff's intestate,
whose name is unknown by the Plaintiff but will be added by amend-
ment when ascertained, Two Hundred Thousand Dollars ($200,000.00)
as damages, for that on to-wit, the 3rd day of May, 1966, at or
near Rocky Creek Airport near Atmore in Escambia County, Alabama,
the Plaintiff's intestate Gerard Lipscomb, who was at said time
and place an employee of said Defendant, not subject to Alabama
Workmen's Compensation Act, and who was at said time and place in
the service or business of said Defendant, was fatally injured
in the crash of an airplane belonging to said Defendant by
reason of the negligence of John Henry Francis, who was at said
time and place also in the service or employment of said Defendant
and who had superintendence intrusted to him and who was then and
there exercising such superintendence. And the Plaintiff further
alleges that the negligence of the said John Henry Francis at the
time and place aforesaid which proximately caused the death of the
Plaintiff's intestate consisted in this: The said John Henry
Francis negligently operated a Piper PA-18 aircraft, Registration
Mark N-1119C while the Plaintiff's intestate was riding therein
by allowing the fuel selector valve to remain in the left tank
position prior to and during take-off when he knew, or should
have known, that the left fuel tank was empty or almost empty so
that immediately subsequent to take-off fuel starvation resulted
which induced power failure during the take-off climb causing said
aircraft to crash. Wherefore the Plaintiff brings this suit and

asks judgment in the above amount.




COUNT SIX:

The Plaintiff as the personal representative of the
Estate of Gerard Lipscomb, Deceased, claims of the Defendant "A"
the person, firm or corporation owning the aircraft on the occasion
described herein and employing the Plaintiff's intestate, whose
name is unknown by the Plaintiff but will be added by amendment
when ascertained, the sum of Two Hundred Thousand Dollars
($200,000.00) as damages, for that on to-wit, the 3rd day of May,
1966, at or near Rocky Creek Airport near Atmore in Escambia
County, Alabama, the Plaintiff's intestate Gerard Lipscomb, who
was at said time and place an employee of said Defendant, not
subject to Alabama Workmen's Compensation Act, and who was at said
time and place in the service or business of said Defendant, was
fatally injured in the crash of an airplane belonging to said
Defendant by reason of the negligence of John Henry Francis, who
was at said time and place also in the service or employment of
said Defendant and whqihad superintendence intrusted to him and
who was then and there exercising such superintendence. 2and the
Plaintiff further alleges that the negligence of the said John
Henry Francis at the time and place aforesaid consisted in this:
That the said John Henry Francis so negligently operated a Piper
PA-18 aircraft, Registration Mark N-1119C at said time and place
as the pilot thereof, and which said airplane had been intrusted
to the said John Henry Francis by said Defendant, as to cause orx

allow the same to crash to the ground killing Plaintiff's intestate

ENGEL & SMITH

and

-l WP

£

T



The Plaintiff demands the trial

of this cause by a jury.

CHASON, STONE & CHASO

=

;'fo

Aﬁto{ée?

The Defendant may be served at
Foley, Alabama

I certify that a cony of the foregoing
pleading has been served upon counsel
for all parties to this proceeding, by
mailing the same o each by First Class
United States Mail, properly adgressed

e\
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SHIRLEY THIEM LIPSCOMB, as [
Administratrix of the Est-

ate of Gerard Lipscomb, X
Deceased,
X IN THE CIRCUIT COURT QF
Plaintiff,
h{ BALDWIN COUNTY, ALABAMA
vS.
h{ AT LAW
GARNET L. CHISENHALL,
individually and doing X CASE NO. 7497
business as Chisenhall
Bgricultural Service, X
et al.
X
Defendants.
X

Comes now the Defendant, Garnet L. Chisenhall, ind-
ividually and d/b/a Chisenhall Agricultural Service, and for
answer to the Plaintiff's Amended Complaint, and to each count
thereof separately and severally, says:

1.

That he is not guilty of the matters alleged therein.
2.

That the decedant, Gerard Lipscomb, knew or should
have known that he was prohibited from being a passanger in the
aircraft, which accident resulted in his death, because of the
Civil Aeronautical Administration Regulation #8.33 prohibited

passangers in restricted aircraft.

3.

That the decedant, John Henry Francis, had no super-
intendent authority to exercise over the decedant, Gerard
Lipscomb, the Complainant.

4,

That the Plaintiffs intestate was guilty of negligence
which contributed proximately to the injuries complained of in
the Complaint in that on said day and date he knew or should

have known that the left fuel tank of the aircraft, which he was

%fatally injured in, was low on fuel and that the aircraft was

1 unsafe to be flown on that tank.
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SHIRLEY‘THIEM LIPSCOMEB, X
as Administratrix of the
Estate of Gerard Lipscomb, X
Deceased,
X IN THE CIRCUIT COURT OF
Plaintiff,
X
VS. X BALDWIN COUNTY, ALABAMA
X
GARNET L. CHISENHALL,
individually and doing X AT LAW NO: 7497
business as Chisenhall
Agricultural Service, X
et al.,
X
Defendants.
X

DEMURRER TO PLEAS "2™, "3™ AND "4"

Comes now the Plaintiff in the above styled cause, by he
attorneys, and demurs to Pleas "2", "3" and "4" and assigns,

separately and severally, the following separate and several

| grounds in support thereof:

1. That said Pleas are immaterial.

2. That Plea "2" fails to allege that the Plaintiff's
intestate was guilty of any negligence which proximately contri-
buted to his injuries and death.

3. The allegations of Plea "2" are conclusions of the
pleader.

4, The allegations of Plea "2" do not constitute a
defense to the Complaint.

5. The allegations of Plea "3" fail to allege that
John Henry Francis was not exercising superintendence over Plain-
tiff's intestate.

6. Plea “"3" fails to allege that John Henry Francis had
no superintendence entrusted to him at the time and place com-
plained of in the Complaint.

7. Plea "4" fails to allege that the Plaintiff's

P EA-2 ya




intestate had any control over the aircraft in which he was riding
at the time and place complained of.
8. The allegations of Plea "4" do not constitute a

defense to the cause of action sued on.

9. The allegations of Plea "4" are conclusions of the

pleader.

10. Plea "4" fails to allege a duty on the part of
Plaintiff's intestate and a breach of that duty proximately con-

tributing to his injuries or death.

Respectfully submitted,
ENGEL & SMITH

and

CHASON, STONE & CHASON,

Elz o
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 1969~70
1 Div, No 603

To the Clerk Begisweenf the Circuit Court,
Baldwin

County—Greeting:

Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

Shirley T. Lipscomb, as Administratrix of the Estate of
. Appellant__,

Garnet L. Chisenhall,

Gerard Lipscomb, deceased
and

individually’and'd/b/a Chinsenhall Agricultural Service

Appellee___,

wherein by said Court it was considered adwersely to said appellant , were brought before the

Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Supreme Court, on the
9th April 1970

day of , affirmed said cause, in all respects, and

ordered that appellant , Shirley Thiem ITipscomb, as Adwinistratrix of the

Estate of Gerard Lipscomb, deceased,

and __Norborne C. Stone,  Jr. and John Zazrl Chason,

sureties for the costs of appeal, pay the costs of appeal in this Court and in the Court below,
“for which costs let execution issue,

1" TRat X eC UL o s e gerord gy

Witness, J. O. Sentell, Clerk of the Supreme

Court of Alabama, this the _9th dey

AL

Cl({ jﬁ‘ the Sup'reme Court of Alabama.

vl 57 C2 r-a
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. THE STATE OF ALABAMA - - - - - JUDICIAL DEPARTMENT
| ' THE SUPREME COURT OF ALABAMA

 OCTOBER TERM, 1969-70

'Q-Shirley T;'Lipscomb, as Administratrix of the

Estate of Gerard Lipscomb, deceased

;' i:Div.'603 L v.

 Garnet L. Chisenhall, individually and d/b/a

- Chinsenhall Agricultural Service
. Appeal from Baldwin Circuit Court

BLOODWORTH, JUSTICE.

Plaintiff (appellant) is appealing from a judgment

"fgrantiﬁg defendant (appellee) a new trial after a jury verdict :

L gez-z4
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. Lipscomb v. Chisenhéll
2.

in favor of the plaintiff awarding damages of $77,000.

The only assignment of error is that the trial court

. erred in'grantihg defendant's motion for a new trial. After a
~careful consideration of the case, we are convinced that the
- trial court did not err, and conclude that the case ought to .

.: _be affirmed.

The complaint was filed pursuant to the Employer's:

Liability Act, Title 26, § 326, Code of Alabama 1940, as re-

| compiled 1958,l and contains six counts. Counts One, Two, and

"3 1.' Section 326, Title 26, Code of Alabama 1940 (as recompiled

1 1958) reads in part as follows:

" % % % when a personal injury
 .is reéeived by a servant or employee in the
._iservice or business of the master or employer,
:the master or employer is liable to answer in
ﬁ,_ damages to such servant or employee, as if he
‘were a stranger, an& not engaged in sﬁch service orf_ '
| '_".émployment ¥ % % in the cases following: |

% % % | % *

(2) When the injury is camsed by reason _ﬁQﬁfﬁz'

- of.the negligence of any person in the ser-
‘vice or employment of the maéter or employer |
“who has any superintendence intrusted to‘him,
while in the ezercise of such superinten-

dence."

[~
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3.
 Three allege substantially that the plaintiff’s intestate .

. .was fatally injured while in the service or emp loyment

of defendant in the crash of an airplane belonging to the

defendant as a proximate result of the negligence of the
"pilot, John Henry Francis, who was at the time and place

" also in the service or employment of the defendant, amnd

who had superintendence intrusted to him over the airplane

and the plaintiff's intestate, and who was at the time and place

- exercising such superintendence. Counts Four, Five and Six,

'claim of that fictitious person, firm or corporation which

owned the aircraft on the occasion and d.lege that the

" death of the plaintiff's intestate was caused as a proximate
_ result of the'negligence of the pilot, John Henry Francis, who |
'.j at the time and place was in the service and employment of

_ the defendant, as was the plaintiff's intestate, and who had

superintendence intrusted to him and was then and -there

exercising such superintendence. Count Five also alleges

negligence in allowing the fuel selector valve to renzgin in

vhe left tanmk position prior to and during také~off when the

pilot Francis knew or should have known that the left fuel

tank was almost empty so that immediately subsequent to

. take-off fuel starvation resulted producing power failure,

causing the aircraft to crash. To these counts of the

‘complaint defendant filed pleas of contributory negligence

-~ and the general issue.

On the trial of the case, plaintiff introduced

‘the Civil Aeronautics Board Aircraft Accident Report of the




g Lipstdmb v;.Chisenhall
4
 fatal crash, which caused the death of the pilot Francis,
71as well as plaintiff's intestate, the testimony of the wife':..
;  of the intestate, interrogatories propounded by the plain- B
tiff to the defendant, the defendant's answers thereto,
.and mortality tables. Thé defendant offered no evidence
~ but requested the affirmative charge; This was réfused.
| The jury‘returﬁed a verdict for the plaintiff for $77,000.

- According to the evidence, plaintiff's intestate,1 f”
an airplane pilot and employee of defendant, departed from
Foley, Alabama, on May 3, 1966 at approximately 3:00 p.m.

__Defendént instructed him to ferry the aircraft to Rocky
Creek Airstrip aﬁ Atmore where he was to.;urn it over to
_ pilot.John Henfy Francis. ”filétIFfancis was instructed to
meeﬁ the plane an& use it the next day to spray pecan trees
::near Atmore, Alabama. ' He also was an employee of defendant
:.énd;had defendant's permission and authority to fly the aircraft
- for spraying and dusting crops only; The aircraft was turned

" over to him for such purpose. Prior to plaintiff's intestate's

.__departure from Foley, the aircraft was test £lown by plaintiff's'_- "

; intestate and defendant, and no discrepancles were indicated.\-
At take-off from Foley the right fuel tank was full and the |
 _1éft fuel tank was approximately one-half full.
At the time plaintiff's intestate left his home -
at 1:00 p.m., on May 3, he told his wife he would be a
iittle late coming in because he had to ferry a plane to
tmore. When her husband did not return that evening, the

wife, Mrs. Lipscomb, (having no telephone) borrowed a car

RS <
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1:f_ ét 2:30 a.m;,.earlf the next'morning,rwent to é telephbne'“
. ;{and cailed the defendant. She told him her husband had
" not returqed{ That night defendant went to Atmore and
was ﬁnable to locate the plane or pilot Francis. An auto- ..
‘mobile belonging to Francis was parked at the airstrip and
' defendant observed that no fuel or insecticide had been
 used from the airport facilities. A search was instituted, ¥
f'and next day fhe wreckage of the plane was found 900 feet
“ southeast of the take-off end of the runway at the airstrip.-j i
. .Bodies of both pilot Francis aﬁd plaintiff's intestate were
 found at the accident scene. Pilot Francis occupied the
L :ffont.$egt. No witnésées were found who saw the arrival
':or deparﬁure of the aircraft, nér the crash.
: Investigation diéclosed_that the plane struck
'  . trees and then pitche& nose down to strike the ground in
H  a slightly inverted attitude. Though lmpact damage was ex-
  ;tensive, no fire occurred and evidence indicated the engine -
- was developing little or no power at impact. Exaﬁination
of the wreckage disclosed the right fuel tank was full and
..the left fuel tank empty. The fuel selector valve was fouﬁd
'  _in the left fuel tank position. There was no evidence of
| _ fue1'system.malfunction, nor pre-impact mechanical_failure,;fi..;-
.nor malfunction of the engine. The engine tachometer |
. reading showing the elapsed hours of engine use would in-
. dicate that the fuei in the left fuel tank would have been
. used after take-off from the Rocky Creek Airstrip. A

- postmortem toxicologist's report failed to disclose any
P g P

'  ./,.;2
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human factor in examination of the pilot that could be

considered a cause of the accident. Although there were

" dual controls installed in the airplane, there was no

control stick installed in the rear cockpit occupied by

plaintiff's intestate.

After the jury verdict im favor of the plaintiff,

- defendant filed motion for a new triai, alleging that the

verdict of the jury was contrary to the law and the evi-

dence, excessive, represented a quotient verdict, and that

‘the court erred in refusing to give certain written charges

for defendant including the general affirmative charge.

In its order granting a new trial, the court stated
~ the motion was being grantéd because of an insufficiency of

evidence to establish that plaintiff's intestate and the

pilot or fellow emplbyee were about the employer's business

at the time of the fatal accident, and that no evidence was

. introduced to the effect that the pilot was acting as super-

“intendent at the time of the fatal accident.

On this appeal, plaintiff is contending that the

- _triai court erred in granting the motion for new trial.
First, plaintiff argues that, notwithstanding her complaint
alleged that the pilot had superintendence intrusted to him

" over both the airplame and the plaintiff's intestate, since

the statute states simply "any superintendence’ the allega-
tions concerning the superintendence over the plaintiff's

intestate are mere surplusage and unnecessary to sustain the

cause of action. Also, plaintiff contends that even though

yay
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- she was not fequired to prove such superinteﬁdence over'the::'
'  ;person of the ihtestate,'such superintendence was proved
"  ;because a pilot of a plané is like‘the.”captainlof a ship,”':: ;”

~ and by virtue of his being "at the hélm;” he has superin- |

" tendence over all of the occu?ants thereof. Since defendant - |

admits the aircraft was "turned over" to the pilot, this, L

- plaintiff contends, carries the same connotation as being . v

"intrusted with superintendence.”

Plaintiff's other contention is that the trial

. court erred in granting the new trial on the ground that

- there was no evidence that the pilot and plaintiff's

" of the fatal accident. Plaintiff says a rebuttable presump- =
5 i.tion arises on the ownership of an automobile that a driver
"~ is the owner's agent; servant or employee at the time, and

" acting within the line and scope of his authority. She

argues the same presumption. arose in this case and was not

:"._rebutted to the satisfaction of the jury. She concludes
 that the jury obviously inferred and concludea that the
" two men were aloft on the fateful flight for the purpose

. of "checking out" the acreage that pilot Francis would

spray the next day. She argues this is reasonable in view
of the fact that plaintiff's intestate was to return home
after delivering the airplane, and would not be present

the following day to assist Francis, who, as a nonresident

of Alabama, was probably unfamiliar with the area he was

to spray.
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In answer to these contentions, defendant says

';.thaﬁ the trial court was correct in granting the motion -
_for new trial. -In fact, he contends the court should
. have directed a verdict for the defendant because there
was not a scintilla.of evidence showing that pilot Francis
.and plaintiff's intestate were acting within the line

-and. scope of their employment at the time of the acd dent.

Defendant also contends that there was neither evidence,

nor inferences therefrom, that pilot Francis had any super—:
intendence over plaintiff's intestate or his work at the
. ~time, and since this conjunctive allegation appeared in .
“:_the_complaint it was necessary for plaintiff to prove it.

After reading the tramscript, we have concluded =

there was no evidence, nor any legitimate inferences there-

- £rom. that plaintiff's intestate and pilot Francis were
’ P P

both acting within the line and scope of their employment

by the defendant at the time of the fatal accident. In an

interrogatory propounded to the defendant by plaintiff, viz:

Q. Were both the pilot and ﬁéssenger‘

. working for you at the time of the accident?"

j7:The'defendant answered:

"A- NO-"

Since this is the sole evidence on this point, this =

" answer must be accepted as true, if the jury believed the

evidence. It is obvious that unless both pilot and passen-
ger were working for the defendant at the time of the

accident, there can be no recovery under § 326, Title 26,

-




'_Liﬁséomb v. Chisénhall
.'9. . . |
 _Subsec. (2), Code of Alabama 1940 (as recompiled 1958}, éupra;f 
  As defendant aptly remarks in brief: |
"If the pilot was working and the
passenger was not, the passenger cannot

. recover because he was not employed

' at.that time. If the pilot was not working
' ::But the passenger was, there could still
' be no recovery because the pilot could
'_have no superintendence over the passen- ;“
- ger iunless he was working for the
:r;_defendant at that time. On this ques-

" tion and énswer{alone, the court was
”correqt'in granting his motion for new
'tfial}"

‘It WOuid éppear to be clear f£rom the evidence
:j'that plaintiff's intestate's duty started in Foley and ended
'_when he arrived at Atmore and turned the plane over to

'  ;pi10£ Francis. According to the interregatories‘(the sole
i.evidence on this point) pilot Francis' dutieshstarted the

'__ﬁext day when he was ﬁo spray the pecan trees near Atmore.

What the two men were doing on the occasion of the accident \

is certainly left open to conjecture.?

2. It is also puzzling as to how plaintiff’s intestate
 was to return to Foley after delivering the plane

'.':to Atmore.
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. Subsec. (2), Code of Alabama_1940 (as recompiléd 1958), supra.r;--“

liAé defendaﬁt aptly remarks in brief:
| ”If the pilot was working and the
 .passénger was not, the passenger cannot
ﬂ recover because he was not employed
% - ... at that time. If the pilot was not working
: but the passenger was, there could still
' _ be no recovery because the pilot could
have no superinténdence over the passen-
ger unless he was working for the
-defendant at that time. On this ques-
: ”'tibn and answer alone, the court was
corfect iﬁ granﬁing Eis ﬁotion for new
v f":_ L _'33tria1."
It Wouid éppear to be clear from the evidence
  .that'§1aintiff's intestate's duty started in Foley and ended
‘when he arrived at Atmore and turned the plane over to
 pi1oé Francis. According to the interrogatories‘(the sole
'°;'evidence on this point) pilot Francis' dutieshstarted the
 next day when he was ﬁo spray the pecan trees near Atmore.

 What the two men were doing on the occasion of the accident
' 2

" is certainly left open to conjecture.

"
Ay

2. 1t is also puzzling as to how plaintiff's intestate
. was to return to Foley after delivering the plane

. to Atmore}

Y
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Although we have read the record carefully, we have -

" found no evidence, nor any inference therefrom, that pilot
Francis had any superintendence over plaintiffis intestate or  '

*f_his work in any manner at the time and on occasion of the

fatal accident. In fact, neither was shown to have any

'.superintendence over the other. However, we need not décide
-tand we do not decide) whether pilot Francis‘had superintendence
'; _over plaintiff's intestate by virtue of being in charge of
_.the airplane as-ﬁilot, since we have.already stated that there
“was a failure of proof that both men were acting within the
line and scope of their employment on the occasion of the
-éccident.‘
In view'ofubﬁi'cbﬁclgéioﬁmit is unﬁeééSSafymthét*M%”“”"“'
e comment on other grounds of the motion for new trial, or |
i ion the issue raised ét oral argument that there was a total
-3_?fai1ure of proof as to Counté Four; Fivg and Six, against the
  fictitious defendant. Undoubtedly,plaintiff inadvertently
.4_overlooked dismissing or aﬁending these counts. ﬁe hold the

. trial court was correct in granting the motion for new. trial,

and this cause is affirmed.'
AFFIRMED.
 Livingston, C. J., Coleman, Maddox and McCall, J33.,

concur. - .

I, 3. O. Sentell, Clork of the Supreme Court of
Alabama, de hercby certify that the foregoing is
2 full, frue and correct copy of the instrumeni{s)
herewith sel cut 2y same appears of record in said
Court. . )

o e
Witness my hand this.//__day oé—jfg&&wk_

4 ﬂ PAPIIRA
5 T
oo ’_5.' P “/; H
A )éz(/y w_{/ti,/
Clerk, Supreme Counr of Alabame
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SHIRLEY’THIEM LIPSCOMB, X
as Administratrix of the

Estate of Gerard Lipscomb, L
Deceased,
X IN TEE CIRCUIT COURT OF
Plaintiff,
X
VS, i BALDWIN COUNTY, ALABANMA
X
GARNET L. CHISENHALL,
individually and doing X IN EQUITY NO: 7497
business as Chisenhall
Agricultural Service, X
et al.,
X
Defendants.
X

DEMURRER TO PLEAS

Comes now the Plaintiff in the above styled cause, by
her attorneys, and demurs to Pleas "1" and "2" heretofore filed by
the Defendants to the Plaintiff's Amended Complaint and assigns
the following separate and several grounds in support thereof:

1. That said Pleas do not constitute a defense to this
cause of action.

2. That said Pleas are immaterial.

3. That said Pleas fail to allege a duty on the part
of the Plaintiff's intestate and a breach of that duty proximately

contributing to his injuries or death.

4. The allegations of said Pleas are conclusions of the

pleader.

25.- ‘That said Pleas fail to allege that the Plaintiff’'s
intestate had any superintendence or contrcl over the aircraft in
which he was riding at the time and place complained of.

6. That Plea "2" fails to allege that the Plaintiff's
intestate had superintendence or control over the aircraft at the

time and place complained of.

/’§




e

7. That Pleas "2" fails to allege any duty on the
party of Plaintiff's intestate to turn the gasoline selector lever
in the aircraft in which he was flying as a passenger at the time

he entered the same.

Respectfully submitted,
ENGEL & SMITH

and

CHASON, STONE & CHASON

By:h |
Attorneyg

Séz2. 4
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SHIRLEY THIEM LIPSCOMB, as X
Administratrix of the Estate
of Gerald Lipscomb, Deceased, [
IN THE CIRCUIT COURT OF

Plaintiff, X
: BALOWIN COUNTY, ALABAMA
vS. X
AT LAW
GARNZT L. CHISIENHEALL, X
individually and doing CASE NO. 7497
business as Chisenhall X
Agricultural Service,
Bt al., X
Defendants. X

Comes now Garnett L. Chisennall, and for answer to
the Interrogatories heretofore propounded to him says:

-

1. Garnett Levis Chisennall, Box 561, Foley,

Alabana.

2. Yes.

3. Individual proprietorshios.
4. See answer to 3.

5. See answer to 3.

6. Yes.

7. See answer to 6.

&. Attached. JULT 1908
2. Yes. R 5 & CLERK
BLIGE . Bt &85

1G. Yes.

1i. VYes.
12. Yes.
13. Yes.

L& Yes,
15. (a) Pensacola, Florids

(o) Pilot.

{c} Yes.
{d) Yes.
{¢) Yes.

(£} He had permission and authority to fly said
IS ¥ Y

aircraft for the purpose of spraving and




1968

JUL 3

dusting crops only.

16. Two (2).
17. HNo.
(a) No.
(b} See answer to 17 (a).
18. The enry Francis

aircraft was turned over fo John H
for the scle purpose of spraying and dusting crops, and for no

cther purpose.

19. 7To tne best of my knowledge, yes.
20. (&) John Henry Francis and Gerald Lipscomb were
found in the aircraft folleowing an accident.
o’y . .
a2 (b} John Henrxy Francis.
X ¢y
X
L—JULJ.IO . LVITRITIETY N b L
De (c) TNo. CoRATIFICATE OF ::x.&VSCr_
{ do hereby certify that | have en thiss Wday of o —
(¢) Yes. 1944, served o copy of the foreguing Dleading of coufisel fur &
parties to this procesding By molling he sane vy Umted S
{(2) VYes. M&L;mgewadm%sd‘mdbmidh ostage prepaid.
L ‘ WILTERS & BRHNTu,EV
st 21. ©HNone. /%:E;;?//
e By, ,M 4 /u@; ﬂL
JMMZ /Y/Q/ /«g/ 7,
arnett L. Chisenhdll P
STATE OF ALABAMA

BALDWIN COUNTY

the undersigned authority, perscnally

whno afier being by me first

That he has read the foregoing

in the said

of bis knowledge,
them to be true.

Before me,
appeared Garnett L. Caisenhall,
duly sworn, deposes and says:
answers to the interrogatories propounded to alm
cause, and that the answers are true to the best
information and belief, and th he doas pelieve

- s Va
TPy i AL

-
[

Garnett L. Chisennall
aworn to ané subscribed before me on this the g
oo . 1968.

T
SN

g0 .
//,\ {/( . \:7 ’/ ) / - LS
P RN S Ny

Notary Public,

170 - bl
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SEHIRLEY THIEM LIPSCOMB, X
as Administratrix cf the
Estate of Gerard Lipscomb, X

Deceased,
X
Plaintiff, IN THE CIRCUIT COURT OF
X
vs. BALOWIN COUNTY, ALABAMA
X
GARNET L. CHISENHALL, AT LAW
individually and doing b¢
business as Chisenhall CASE NO. 7487
Agricultural Service, ¥
et al.
X
Defendants.
X

Comes now the Defendant, Garnet L. Chisennall, ind-
ividually and d/b/a Chisenhall Agricultural Service, and amends
his answer to the Plaintiff's amended Complaint to read as
follows, and to each count thereof separately and severally:

1.
That he is not guilty of the matters alleged therein.
2.

That on the 3rd day of May, 1966, at or near Rogky
Creek Airport, near Atmore in Escambia County, Alabama, the
Plaintiffs intestate, Gerard Lipscomb, was guilty of negligence
which contributed to the accident resulting in his death in that
he was a passenger in thé said aircraft and knew he was prohibited
from riding as a passenger because of Civil Aeronautical Adm-
inistration Regulation #8.33.

3.

The Defendant avers that John Henry Francis, at the
time and place complained of had no superintendenit authority
cver the Plaintiffs intestate.

L

The Defendant avers that the Plaintiffs intestate was

guilty of negligence cn the date and at the time complained of

Eé =

P




in the Plaintiff's 28ill of Complaint, viz: That is to say

that on the 3rd day of May, 1966, at or near Rocky Creek Airport
near Atmore in Escambia County, Alabama, which said negligence
contributed proximately *to his injuries in this, the Plaintiffs

intestate was a pilot and had just flown the aircraft in which
1

, o el

e was riding from Foley to Rocky Creek Airport and he Knegithat ﬁhuwh

the left fuel tank was almost empty. Knowing this he flew in
the aforesaid plane as a passenger aad—in-wviolation—of-the-Civil
Aercnautical-Administration-Regulation, which acts were negligence

which proximately contributed to his death.

.-;;1

{ILTERS & BRANTLEY
7 5 /]
Y - A NErry / / / P L‘;f[,—

afto ndYs for tne Defendant
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GARNET L. CHISENHALL, individ-~) 1IN THE CIRCUIT COURT CF
vally and doing business as

Chisenhall Agricultural Ser- ) BALDWIN COUNTY, ALABAMA

vice; and TAT the perx scn, firm

or corporation owning the air

craft on the cccasion de-

Sc?ibeﬁ herxein and employing )
the Plaintiff's intestate,

whose name 1s unknown by the )

Plaintiff but will be added by

-y AT LAW CASE NO. 7497

amendment when ascertained, )
Defendants. )]

PLEAS

Comes now the Defendant, armet L. Chisenhall, and

files the following Pleas to the Plaintiff’'s Amended Complaint

I"h

and to each and every count thereof separately and severally:

s

-

ntifi

i
i"n

The Pla

Fiy

f

cf, viz: the 3xd day of May, 1966, at or near Rocky Creek Air-

port, near Atmore, in Escambia Counuy, Alabama, the Plaintiff’s

= -

intestate, Gerard Lipscomb, was himsel!

e
]
o
e
feok
ri
g
.
b
o]
D
42
s
e
]
v
o
)
0]

The Plaintiff's intestate knew that Zhe airplane he
was f£lying in had been converted and that it was not equipped
for the flying of passengers; that he knew that i1t was dangerous

i
8]
iy

fly in this plane as a passenger. In spite of this, he neg-

ligen

ntly entered said plane and flev as a passenger

the time and place com-

1966, at or near Rocky

avers that, at the time and place complained

/&




Creek Airport, near Atmore, in Escambiz County, Alabama, the Plain-

o
[}

-

ciff’'s intestate, Gerard Lipscomd, was himself guilty of negli-
gence which proximately contributed to his death; szid negligence
consisting of this:

Just prior to the time of the accident, the Plaintiff’s
intestate had flown this airplane £from Foley to Atmore, Alzbama,
. Ty _
O %\\M"?h% t;\‘\mow-:-\ Veb d

and knewfchat the wemmr casoline tank of sald plane was almost

empty. He negligently failed to turn the gasoline selector lever
Tiwme . \
at the time he entered the plapf as 2 passenp'erg ‘v\@ \’\Le‘\\ﬁt“* b
- . - . [
gQ\\t& e wihiy N Tedsommane to Mot ika Wiy Qupevior 0 Lhi,
- .. WILTERS & BRANTLEY
Nok o ualdy -

AN W\W\QSW

Attorneys for Defendant, Garnet
1. Chisenhall

LED

< {3 1988

CERTIFICATE OF SERVIC]

i do hereby certify that | heve on this\Q _day of L R ot .. )
15ke™\ served & copy of the foregsing pisnding onfdqunsel for al Ap
parties o this proceeding by swtng he savte Dy ited  State

Mall, properly addiessed, srd fivst chiss posiage prepad. ﬁig%g \gg ‘%gga gﬁéﬁéﬁR
L TERS & BRARTLEY y a !
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SHIRLEY THIEM LIPSCOMB, as I
Administratrix of the Estate
of Garard Lipscomb, Deceased, )

Plaintiff, X IN THE CIRCUIT COURT OF

vVs. X BALDWIN COUNTY, ALABAMA
GARNET L. CHISENHALL, X AT LAW
Individually and doing .
business as Chisenhall X _1 CASE NO. 7497
Agricultural Service,
Et Al., B X
Defendants. X

' Now comes the Defendant, Garnet L. Chisenhall, ind-
ivi@#ailj; and doing business as Chisenhall Agricultural Service,””
- Py his Attorney, and amends his demurrer to the original Bill of
' -Complaint by adding the following grounds thereto, to each
count thereof separately and severally:
5. Count One fails to allege with particularity,
. the negligence alleged.
6. Count One does not allege whether John Henry
Francis had any superintendent control over the Plaintiff.
'{?. Count Two does not allege whether John Henry
Francis had any superintendent control over the Plaintiff.
8. Count Two does not allege what superintendent
control John Henry Francis exercised over the Plaintiff.
2. Count Two does not allege that the Plaintiff was
bound to conform to the orders of Johr Henry Francis.
10. Count Three does not allege whether John Henry
.Franéis had any superintéhdent céntrol over the Plaintiff.
11. Count Three does not allege what superintendent
control John Henry Francis exercised over the Plaintiff.
12. Count Three does not allege that the Plaintiff was
bound to conform to the orders of John Henry Francis.

WILTERS & BRANTLEY

e T '
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NOT 24 0RT _ Lo pa s N /‘ ,/ix/ P
AR e - /Atto*néys For the “Defendant
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__DIV. NO. CERTIFICATE OF APPEAL. (Civil Cases.)

P

L 8711/69; Jury & Verdict for Plaintiff for $77,000.00

No.___7497

THE STATE OF ALABAMA

BALDWIN County.
I, Alice J. Duck , Clerk of the Circuit
Court o; Baldwin County, in and for said State and

County, hereby certlfy that the foreg01ng pages numbered from one to

, both inclusive, contain a full, itrue and complete

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein SEHIRLEY THREM LIPSCOMB, as Administratrix

of the Estate of Gerard Livscowsb, beceased.

was plaintiff, and  Garmerr I, Chisenhall . ete,

was Defendant, as fully and completely as the same appears of record

in said Court.

And I further certify that the said Pizingiff

did on the_ _5th  day of _Seprembec . 19 &9 pray for and obtain
Granting Motion for New Trial,

an appeal from the Judgmentfof said Court to the____.gupﬁame Court

_of Alabama to reverse said judgment of said

Court upon entering into bond with - Nerborme C. Stome, Jr. & Jokm Earle Chason,

as surety thereon, which said bond has

been approved by me.

Witness my hand and the seal of said Circuit Court of Baldwin

- County is hereto affixed, this the sth

day of ___ Seprember , 19.6%

v

Clerk of the Circuit Court of

Baldwin County, Alabama.

(Code 1940, Title 7, Sec. 767)

Tiux 475-1 4748 MARSHALL £ BRUCE-HASHYILLE
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