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GAINES E. MASHBURN,

Plaintiff, IN THE CIRCUIT COURT OF
vVs.

BALDWIN COUNTY, ALABAMA
L. C. HENLEY,

Defendant. LA¥W SIDE. NO. 7455,

ORDER:
This cause coming on to be heard on the moticn to produce

filed by the Plaintiff, pursuant zo Title 7, Section 426, wherein

the Plaintiff seeks the production by the Defendant of certain can-
celled checks, closing statements and all other written documents
and instruments arising from and evidencing that certain transactio
wherein the parties to this cause and their respective wifes, con-
veyed to A. A, Smith certain lands in Baldwin County, Alabama, and
the Plaintiff having attached thereto an affidavit in such form as
is required by law in which it is alleged that said cancelled
checks, closing statements and other written documents and instru-
ments are necessary and material and contain legal evidence bearing
on the outcome of the issues invoived in this cause;

And it further appearing to the Court that notice of this
motion was served upon Wilters § Brantley, Attorneys at Law, Bay
Minette, Alabama, Attorneys for the Defendant, by placing a2 copy of
said motion in the United States Mail, properly addressed with
postage prepaid on August 28, 1967;

And it further appearing to the Court that no exceptions or
objections have been taken to the said motion or the affidavit pre-
sented to this Court; it is, therefore,

ORDERED, ADJUDGED AND DECREED by the Court that said motion to
produce be, and the same is hereby granted and that the Defendant
in this cause is hereby ordered and directed to produce for the in-
spection of the Plaintiff within ten (10) days from the date of

this order, all cancelled checks, closing statements and all other
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written documents and instruments evidencing that certain trans-
action wherein the parties to thils cause conveyed certain lands
in Baldwin County, Alabama, to A. A. Smith, by deed dated August
20, 1965, and recorded in Deed Book 360 at pages 232-33, Baldwin
County, Alabama Records,in the Office of the Circuit Clerk of
Baldwin County, Alabama.

DONE at Bay Minette, Baldwin County, Alabama, this _J&& day

of N enlzinnbien, 1967.




GAINES E. MASHBURN, ) o
IN THE CIRCUIT COURT OF
Plaintiff, ]
vs. ) BALDWIN COUNTY, ALABAMA
L. C. HENLEY, )
_ LAW SIDE. NO. 7455,
Defendant. )

MOTION TO PRODUCE UNDER TITLE 7, SECTICN 426

Now comes the Plaintiff in the above styled cause, by and
through his attorneys of record, znd moves the Court to compel
by order, the Defendant to produce at the trial of the above styled
cause on December 6, 1967, the following papers or documents in
his possession or power, which are necessary and material to the
trial of said cause, containing evidence pertinent to the issues
of said cause, to-wit:

1. Statement of Sale between Gaines E. Mashburn and L. C.
Henley to A. A. Smith and Willie Mae Smith for the sale of that
cértain property déscribed in the Bill of Complaint in said cause,
which sets forth the sales price as $50,000.00;

2. Statement of Sale between Gaines E. Mashburn and L. C.
Henley to A. A. Smith and Willie Mae Smith for the sale of that
certain property described in the Bill of Complaint in sald cause,
which sets forth the sales prices as $60,000.00

3. Original check numbered 126, in the amount of $687.76,
dated August 27, 1965, drawn by L. C. Henley on "L.C. Henley
Special™ account, and payzble to Gaines E; Mashburn.

4. Original check numbered 129, in the amount of $500.00
dated September 8, 1965, drawn by E. Tew on "L. C. Henley Special”

account, and payable to Gaines E. Mashburn.

WEN N
TR,
£ 2
By 4%{/5/’4’5’1/ Ly .
éiigztbrneys for Plaintiff. kﬁ)/i
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STATE OF ALABAMA
BALDWIN COUNTY

Before me, the undersigned authority, within and for said
State and County, personally appeared J. Connor Owens, Jr., known
to me and who being duly sworn, deposes and says that he is of
counsel for the plaintiff in the foregoing cause, and as such has
knowledge of the facts set out in the foregoing motion; that the
documents therein described contain evidence pertinent to the
issues in this cause and that they are necessary and material to

a proper disposition of this cause.

\éééikz4ys<:wz/'CZZéil<Laé>”?dﬁ;27\
v 4

| rd
Sworn to and subscriﬁéﬁ before me

this 2Znd day of November, 1967.

Notary Public, Baldwin County, Alabama.

I, the undersigned, one of the attorneys of record for the
plaintiff in the foregoing cause, do hereby certify that I have
served a copy of the foregoing motion on Wilters § Brantley, the
attorneys of record for the Defendant in said cause by United
States Mail, properly addressed, with postage prepaid, this 22nd

day of November, 1967.

;_g/i,cfuw/ ' @J.,ebﬁ J% .




GAINES E. MASHBURN, X
IN THE CIRCUIT COURT CF

Plaintiff, X
EALDWIN COUNTY, ALABAMA
vs. X
AT LAW
L. C. HENLEY, X
CASE NO. 7455
Defendant. X
DEMURRER

Comes now the Defendant in the above styled cause
and files these his demurrers to the Plaintiff’s Bill of
Complaint and for each court thereof separately and severally,
says:

1.
That it does not state a cause of action.
2.
Tach count describes the real property, wihich was
_%;hgrsgbject of the sale set out in che Bill of Complaint,
but fails to allege what personal propérty wa; séi&;“ “

MOONEYHAEM & MOONEYHAM
ATTORNEYS FOR DEFENDANT

/ ey y,az,.._ﬂ%

MILTLR//E‘925§EL
ATTORNEYS FOR DEFENDANT
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GAINES E. MASHBURN, 3
IN THE CIRCUIT COURT CF

Plaintiff, )
vsS. ) BALDWIN COUNTY, ALABAMA

L. C. HENLEY, hi
LAW SIDE. NO. 7455

Defendant. )

MCTION TO PRODUCE

Comes the Plaintiff and respectfully moves this Honorable
Court to enter an order directed to the Defendant, L. C. Henley,
directing him to produce before the trial of this cause and within
ten days from the granting of this motion, all cancelled checks,
closing statements and all other written documents and instruments
arising from and evidencing that certain transaction wherein Gaines
lashburn and L. C. Henley, and their respective wives, conveyed to
A. A. Smith a certain parcel of land lying in Baldwin County,
Alabama, and being more particularly described in that certain
deed from the parties to this cause to A. A. Smith, dated August
20,“1965, énd recorded in Deed Bock 360 at pages 232-33, Baldwin
County, Alabama Records, and Plaintiff avers that he is informed
and believes and upon such information and belief, avers that said
materials, instruments, documents and checks are in the possession
and under the control of the Defendant.

Plaintiff alleges that there is attached hereto marked
Exhibit "A" and incorporated herein by reference, the affidavit of
necessity and materiality of the said cancelled checks and other
written instruments and documents requested to be produced by said
Defendant and which contain legal evidence bearing on the issues
- involved in this cause. _

WHEREFORE, THE PREMISES CONSIDERED, the Plaintiff prays that
this Honorable Court will be pleased to issue an order directed to
the Defendant, L. C. Henley, requiring him to produce the said
cancelled checks, closing statements and all other written document
and instruments and all other related matter to the tramnsaction

hereinabove mentioned within ten {10) days from the granting of

o3




this motion.

OWENS AND PATTON

f“ e, (i;{ow/,? -

'ﬁttornéYS tor Plaintift. /7

o

I, the undersigned, one of the attorneys of record for the
Plaintiff in this cause, do hereby certify that I have served a
copy of the foregoing motion on Wilters § Brantley, Attorneys of
Record for the Defendant, by placing a copy of the same in the
United States Mail, properly addressed, with postage prepaid, this

/;g/ day of August, 1967.

/\ /\~// o [‘// \,4/(/ . /l{)?f

_____

REGISTER
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EXHIBIT "AY

STATE OF ALABAMA
BALDWIN COUNTY

Before me, the undersigned azuthority within and for said
State and County, personally appeared J. Connor Owens, Jr., who 1is
known to me and who, being first duly sworn, deposes and says on
oath as follows:

This litigation involves ar action for fraud and deceit
arising from the sale of certain property by the Plaintiff and the
Defendant, in which litigation the Plaintiff alleges that a certain
sum of money was received by the Defendant over and above that
represented by the Defendant to the Plaintiff that had been receiv-

ed from the said of said property situated in Baldwin County,

Alabama. Affiant is informed and believes and upon such informatiop

and belief avers that Defendant has in his possession and under his
control certain documents, cancelled checks, and instruments 1
writing evidencing the settlement of the transaction mentioned here
inabove 1in an_amount_substantially-in excess of that represented
by the Defendant to the Plaintiff and affiant further alleges that
such documents, cancelled checks and other written instruments, in-
cluding closing statements contain material evidence for the
Plaintiff in the trial of this cause and affiant further alleges
that it is necessary that these documents and instruments be pro-
duced prior to the trial of this cause in order that the Plaintiff

may adequately present and prepare for such trial.

)

" '-.‘ l
~ H \‘ (// A s /C?// ///f,-’ g.;ﬁ/( »? /Jj

gf /J Connor Owens, Jr. //1
_/

Sworn to and subscribed before

me this /% day of August, 1957.

Gtios L Feter

Notary Public, Baldwin County, Alabama.

?"}ﬁf‘“
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GAINES E. MASHBURN,
IN THE CIRCUIT COURT OF

Plaintiff,
vs. BALDWIN COUNTY, ALABAMA

L. C. HENLEY,
LAW SIDE.

7455

Defendant.

COUNT ONE:

The Plaintiff claims of the Defendant the sum of THIRTY
THOUSAND DOLLARS (§$30,000.00) as damages for deceit, arising from
the sale of certain personal property and real property situated
in Baldwin County, Alabama, described as follows:

Lots 3, 4, 5, 6, 45 and the South one-third of Lot

7, Block 2, Gulf Pines Unit of Gulf Shores; said

lots being shown on a plat of survey of Blocks 1 to
14, inclusive, Division 2 of Gulf Pines, Gulf Shores,
Baldwin County Alabama. Said land lying in Section §,
Township % South, Range 4 East, as recorded May 18,
1953, in the Office of the Judge of Probate, Baldwin
County, Alabama. Also described as: Beginning at a
peint of the Southwest corner of Third Avenue (now
West Twenty-second Avenue), and Alabama Highway Neo. 3
(now Alabama Highway No. 59) as shown on a map of
Southport Unit of Gulf Shores, Alabama, recorded in
Map Book 1 at page 151, in the Office of the Judge of
Probate of Baldwin County, Alabama, running thence
South 100 feet along the West boundary of Alabama High-
way No. 3 (now Alabama Highway No. 59) for a point of
beginning for the property herein described; running
thence South 200 feet along the same boundary line of
Alabama Highway No. 3 (now Alabama Highway No. 59};
running thence West 200 feet along a line parallel
with and 300 feet South of the South boundary line of
Third Avenue (now Twenty-second Avenue); running
thence North 200 feet on a line parallel with and 200
feet West of the West boundary line of Alabama Highway
No. 3 to a point 100 feet South of Third Avenue; run-
ning thence East on a line parallel with and 100 feet
South of the South line of Third Avenue for a distance
of 200 feet to the West boundary line of Alazbama High-
way No. 3, the point of beginning.

The Plaintiff and Defendant were tenants-in-common and

partners in the operation of a certain motor court located on said

| property in Gulf Shores, Alabama, known as Koonce Motor Lodge for

a period beginning March 4, 1963, until the matter complained of
herein; that sometimes in July, 1965, the exact date thereof being
unknown to Plaintiff, the Plaintiff and Defendant orally agreed

that said property should be sold and said Defendant undertook to




find a purchaser for said property; that said Defendant represent-
ed to the Plaintiff that he had located a purchaser, cne A. A.
Smith, for szid property, willing and able to pay to the Plaintiff
and the Defendant the sum of Fifty Thousand Dollars (§56,000.00);
that the Defendant represented to the Plaintiff that said sum so
offered was the best price possible for said property; that as a
result of such representations of the Defendant to the Plaintiff,
the Plaintiff, on August 20, 1565, in Baldwin County, Alabama,
executed a deed to the said purchaser and his wife, and delivered
the same to the Defendant in Balcwin County, Alzbama, said trans-
action to be finally closed by the Defendant in behalf of the 'Plai
tiff; the Plaintiff, having trust and confidence in the integrity
of the Defendant, relied on the Defendant to close sald trans-
action and Plaintiff further alleges that without his consent or
knowledge, the Defendant sold said property to said purchaser for

the sum of Sixty Thousand Dollars ($60,000.00) instead of Fifty

Il Thousand Dollars ($50,000.00) as represented to him; Plaintiff

further alleges that Defendant knew at the time said represen-
tations were made to Plaintiff and at the time said transaction
was concluded that the said purchaser would pay the sum of Sixty
Thousand Dollars (§$60,000.00) for said property and he did not in-
form the Plaintiff of such, but on the contrary, furnished him
with a statement indicating a purchase price of Fifty Thousand
Dollars (8$50,000.00); Plaintiff further alleges that discovery of
the wrong complained of was not made by him until March 19th,
1967, when he borrowed from the purchaser his copy of the closing
statement and ascertained the fact that said property was sold in
excess of the sum represented to him by Defendant, hence this
suit.
COUNT TWO:

The Plaintiff claims of the Defendant the sum of THIRTY
THQUSAND DOLLARS ($30,000.00) as damages for fraud, arising from
the sale of certain personal property and real property situated

in Baldwin County, Alabama, described as follows:

LT
e
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Lots 3, 4, 5, 6, 45 and the South one-third of Lot

7, Block 2, Gulf Pines Unit of Gulf Shores; said

lots being shown on a plat of survey of Blocks 1 to
14, inclusive, Division 2 of Gulf Pines, Gulf Shores,
Baldwin County, Alabama. Said land lying in Section
8, Township 9 South, Range 4 East, as recorded May 18,
1953, in the Office of the Judge of Probate, Baldwin
County, Alabama. Also described as: Beginning at a
point of the Southwest corner of Third Avenue (now
West Twenty-second Avenue), and Alabama Highway No. 3
(now Alabama Highway No. 59) as shown on a map of
“Southport Unit of Gulf Shores, Alabama, recorded in
Map Book 1 at page 151, in the Office of the Judge of
Probate of Baldwin County, Alabama, running thence
South 100 feet along the West boundary of Alabama
Highway No. 3 (now Alabama Highway No. 58), for a point
of beginning for the property herein described; running
thence South 200 feet along the same boundary line of
Alabama Highway No. 3 (now Alabama Highway No. 598};
running thence West 200 feet along a line parallel
with and 300 feet South of the South boundary line of
Thiréd Avenue (now Twenty second Avenue)}; running
thence North 200 feet on a line parallel with and 200
feet West of the West boundary line of Alabama Highway
No. 3 to a point 100 feet Scuth of Third Avenue;
running thence East on a line parallel with and 100
feet South of the South line of Third Avenue for a
distance of 200 feet to the West boundary line of
Alazbama Highway No. 3, the point of beginning.

The Plaintiff and Defendant were tenants-in-common and

_partners in the operation of a certain motor court located on said

property in Gulf Shores, Alabama, known as Koonce Motor Lodge for
a period beginning March 4, 1963, until the matter complained of
herein; that sometimes in July, 1965, the exact date thereof being
unknown to Plaintiff, the Plaintiff and Defendant orally agreed
that said property should be sold and said Defendant undertook to
find z purchaser for said property; that said Defendaﬁt represent-
ed to the Plaintiff that he had located a purchaser, one A. A.
Smith, for said property, willing and able to pay to the Plaintiff
and the Defendant the sum of Fifty Thousand Dollars ($50,000.00);
that the Defendant represented to the Plaitniff that said sum so
offered was the best price possible for said property; that as a
result of such representations of the Defendant to the Plaintiff,
the Plaintiff, on August 20, 1965, in Baldwin County, Alabama,
executed a deed to the said purchaser and his wife, anc delivered
the same to the Defendant in Baldwin County, Alabama, said trans-

action to be finally closed by the Defendant in behalf of the

e
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Plaintiff; the Plaintiff, having trust and confidence in the in-
tegrity of the Defendant, relied on the Defendant to close said
transaction and Plaintiff further alleges that without his consent
or knowledge, the Defendant sold said property to said purchaser
for the sum of Sixty Thousand Dollars ($60,000.00) instead of Fifty
Thousand Dollars ($56,000.00) as represented to him; Plaintiff
further alleges that Defendant knew at the time said represen-
tations were made to Plaintiff and at the time saild transaction
was concluded that the said purchaser would pay the sum of Sixty
Thousand Dollars ($60,000.00) for said property and he did not in-
form the Plaintiff of such, but on the contrary, furnished him
with a statement indicating a purchase price of Fifty Thousand
Dolliars ($50,000.00); Plaintiff further alleges that discovery of
the wrong complained of was not made by him until March 19th,
1567, when he borrowed from the purchaser his copy of the closing
statement and ascertained the fact that said property was sold in
excess of the sum represented to him by Defendant, hence this
suit. |

QWENS PATTON

Plaintiff demands a trial of this

cause by Jury. e ;

t rneys for Plaintitf.
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. SUMMONS AND COMPLAINT

. STATE OF ALABAMA

MOORE PRINTING ©O.. EAY MINETTE, ALA,

- Cireuit Court, Baldwin County

Baldwin County

| TO ANY SHERIFF OF THE STATE OF ALABAMA:

You Are Hereby Cc;mmanded to Sumamon ...... Lol BENLEY i ...... s
IR - _ , ~ ¢/o L. C. Henley Memorial Company.
S S SR s rernrases Mo.u.n.t, ei.c:.s RBBG i e ebabesae S

Nontcomery, -Alabama

TSP

................................................................................................................................................................................

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint

Hled in tﬁe Circuit:- Court of Baldwin County, State of Alabama, at Bay Minette, AZAIMStrereereecmrsnssaenans
............ I" CHENLEY Defeﬁdant......
By ot GMNES B MASHBURN

Wztness my hand th1s,7th ..... ‘ ............. day of ... ADTA

WAL B

e



No. 7 é/f.?f%:.?‘.} Page.iminena I (;’( (9 SZ

. Defendant lives at

STATE oF ALABAMA
' Baldwm County

-------

----------

CIRCUIT COURT

Recewed ln thce
e W 536}’6' :

....... r............ o
e L Plamtlffs T 1 have executed thls summons
v, this TR W o A ) Y
L. C. HENLEY - by leavmg a copy with -
............ : fo / T s " _
: S - R \ ..... z./..f......'.’.".'(."‘- PTPTNRTRITIeY
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GAINES E. MASHBURN, X
IN THE CIRCUIT COURT OF

Plaintiff, X
BALDWIN COUNTY, ALABAMA
vs. X
AT LAW
L. . EENLEY, X
' CASE NO. 7455
Defendant. h{

Comes now the Defendant in the above styled cause
and amends nhis answer to the Complainants Bill of Complaint
and particularly to Counts 1 and 2 thereof, by adding the
following plea:

2.

That sald cause of action set out in Counts 1 and

2 is barred by the statute of limitations of one year.

WILTERS & BRANTLEY
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GAINES E. MASHBURN,

Plaintiff, IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

)
)
vS. )
L. C. HENLEY, )

)

Defendant. LAW SIDE. NO. 7455.

ORDER TC PRODUCE:

This cause coming on to be heard on the motion to produce
filed by the Plaintiff in this cause, wherein the Plaintiff seeks
the production at the trial of said cause, certain documents,
checks and instruments more fully described in the verified
motion of the Plaintiff; and it appearing to the Court that said m
motion was duly served upon Wilters and Brantley, Attorneys at Law,
Bay Minette, Alabama, the attorneys of record for the Defendant in
said cause, by placing a copy of the same in the United States
Mail, properly addressed with postage prepaid on the 2ZZnd day of
November, 1967, and it further appearing to the Court that no
exceptions or objections have beern taken to the said motion, it
is, therefore,

ORDERED, ADJUDGED AND DECREED by the Court that said motion
to produce be, and the same is hereby granted and the Defendant
herein is hereby ordered to produce at the trial of said cause on
December 6, 1967, the following instrumen;s:

1. Statement of Sale between Gaines E. Mashburn and L. C.
Henley to A. A. Smith and Willie Mae Smith for the sale of certain
property described in the Bill of Complaint in this cause which
sets forth the sales price as $50,000.00;

2. Statement of Sale between Gaines E. Mashburn and L. C.
Henley to A. A. Smith and Willie Mae Smith for the sale of certain
property described in the Bill of Complaint in this cause, which
sets forth the salesprice as $60,000.00;

3. Original check numbered 126, in the amount of $687.76,
dated August 27, 1965, drawn by L. C. Henley on "L. C. Henley

Special' account, and payable to Gaines E. Mashburn.

N
T
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4. Original check numbered 129, in the amount of $500.00
dated September 8, 1965, drawn by E. Tew on "L. C. Henley Special"
account, and payable to Gaines E. Mashburn.

DONE this & day of VYispqsiiiifien , 1967.

v&.ﬁ/wﬁ{ﬂ LA }/M &kxlég_{zﬁ&?‘mﬁi\_
Vi i;f Circuit Judge.

V1 IPE | ORMRET  CLERK
RUGE <. 11 Qs

RETLTE




Number 451—23
G-28-00

L2632 Alter earrier hus proved services

contracted for wore actually per-

formed, shipper eannot suceessiully contend

e that exelusive-use-ofevehicle serviee docs
sonat materially differ from trucklemd service’
- sinee the former is advantageous aud miy

be more expedited, Thus, exclusive-use

Ctarift applies in preference to truckload

tarift even though vehicle is loaded to
capacily,

U Garrete Freightlines v U, 'S, (G, 236 T

Supp. 594 (DC-Ida.), 16 FED. CAR. CASES
7 81,697,

. S ] -
27 _The question .of-a precedence of the

exclusive-use-of-vehicle rule over ¢las-

. sification ratings is considercd and discusscd.

4. C. I, Brill v, Supcr Scrvice, 54 M, C. O,
721, 9 FED. CAR. CASES ¥ 32,557,

wlo Broderick & Bascom Rope, 302 1. C. €. 347,

12 FED."CAR. CASES {34,191,

29 Latherless {brushless) shaving cream.
~—The ratings on “toilet preparations,

"N. 0. 1.7, rather than on “seap, N. Q. 1"
- are applicable, since brushless shaving cream
" 27is not actually a seap. .

CLcnssz'ﬂcaﬁous—Sizavhzg Creams, 48 M, ¢ C
-

:317, 6 FED. CAR. CASES 731,457,

32 Less-than-truclkload shipments oc-
cupying entire vehicle——Where the

" consignor loaded the trailer to full capacity, the
*: Commission heid®that the lLel rate still
. applies. “In the absence of any tarifi pro-

_vision providing for the application of tie

- truckload ratings and minima on less-than-

“ truckload shipments occupying most, if not
all, of the loading space in & vehicle, the

.earrier may not assess the higher charges

" based on the truckload rate and minimun."”

Freight Transportation v, I. R, C. & D., 54
- M. C. C 470, 9 FED, CAR. CASES f{ 32,452,

321 Generally speaking, charges on a less-
than-truckload shipment accorded the
o - exclusive use of the vehicle should not ex-
" ceed the charges applicable on a truckload
" shipment of tliec same commodity at the ap-
" plicabie truckload rate ang minimum weigit,.

Brodericl: & Bascom Ropa, 302 L. C. C. 347, .

12 FED. CAR. CASES 1 84.18L,

2322 Where a shipper requests exclusive

use of a vehicle, where the bill of

. lading is so noted, where the entire ship-
-ment 15 Joaded on a single wvchicle, and .
‘where all tariff requirements for thas serv-

ice are performed, then these is no founda-

tion for holding that the charges provided

for such service arc'inappiica_blc because

Federal Carriers Reports |-

Rates and Charges—Applicable 2465

the shipment  occupies the ful] capacity of
the vehicle,

Apnlicabnlity of Rates & Charges—pl, . & It.,

No. 3147, Apr. 10, 1963, iS5 FID, CAR.
CABIZS 4 35,603,

3 Misquotation of rates.~The classifica-

tions and rates named in g carrier's

duly approved and publishied tariff are bind--

iy Ly statute upon both the carrior and thie

shipper, and no conduct of tie carricr or jts
agents or the shipper's ignorance of such
-rates will estop or prevent the ecarrier from -
collecting or relieve the-shipper from lin- -
“bility for the proper published rate of which

hie is presumed to haove knowledge. Fur~
ther, when the controversy merely involves

the Guestion of whether or not the carrier =

Las exacted the rate preseribed in its tariffs,
courts have jurisdiction of tie subject matter
since there is no question affecting the power
or administrative discretion or judgment of
the Interstate Commerce Commission.

Univn Tronsfer v. Reustrom ’4%) 3T N, W, -
(2:1) 383 (Neb. Sup.), 7 FED. CAR. CASES )

160,554,

341 Although ambipuity is resolved in
favor of the shipper, the doubt must -
be a reasonable one and the language should .
not be subjected to a strained construction, .
Bolin Drive-A-Way ('60), 283 . 24 Go7 (Ct.

CL), 14 FED. CAR. CASES [ 8L.344.

35 An interstate moter carrier is Tegally -
bound to coliect the rate charged for

transportation based upon the- applicable -
“tariffs on file. The fact that the carries mis-

represents the weight of the goods or the
total rate to be charged in malking an esti-

mate <iocs not alter the legal oblization of .

the carrier to collect the rates as fixed by

the applicable tariffs.

Horiwits v, Doking, June 6, 1950 (DC-Cal), -’

7 FED. CAR. CASES 1 80,612,

36 A shipper cannot recover for the -

fraudulent representations of enc solic-

iting business for a carrier or for breach of .-

warranty, since the shipper is concliusively -

presumed to have knowledge of the lawful
rates filed .with the Commission, Conse-
guently, lic cannot claim that he relied on
the rates quoted, and he was induced to ship

the goods by misrepresentation of the Iegal .
rate. Morcover, ie eannot elaim that he was.

unaware of the lack of authority on the part
of the one soliciting the shipment to quote

an itlegal rate.

Eclichsr Car-Loading v, Muller ('34) 134
N, ¥. S, (2d) 659 (N. Y. Sup., ADDp. Div.)
10 FiZD. CAR. CASES T 50,973,

« . -




