MARY G. GODARD,
IN THE CIRCUIT COURT OF

Plaintiff,
vs. BALDWIN CCUNTY, ALABAMA
ALBERT PEYTON BUSH, JR.,
LAW SIDE. NO. 7449,

R e . L N N

Defendant.

CITATION ON APPEAL:

TO ANY SEERIFF OF THE STATE OF ALABANA, GREETING:

WHEREAS, at a2 Term of the Circuit Court of Baldwin County,
Alabama, Law Side, held on the 30th day of June, 1967, in a
certaln cause in said Court whereln lary ¢. Godard was Plaintiff,
and Albert Peyton Bush, Jr., was Defendant, an order or decree
was rendered striking one Lou Holland as a party defendant to
Plea of Recoupment and counter-claim filed by the Defendant Albert
Peyton Bush, Jr., to reverse which order or decree, the said
Albert Peyton Bush, Jr., applied for and obtained from this cffice
an appeai.returnable to the next tern of tﬁe Supreme Court of
the State of Alabama, to be held at Montgomery, Alabama, at the
next term of said Court, and the necessary security for costs
having been given by J. Connor Owens., Jr., as Attorney of Record
for the said Albert Peyton Bush, Jr.,

NOW, YOU ARE HEREBY COMMANDED, without delay, to cite the
said Mary G. Godard .or Chason, Stone § Chason, Attorneys, and Lou
lolland or Cunningham, Bounds & Byrd, Attorneys, to appear at the
next term of said Supreme Court, to defend against the sald appeal
if they think proper.

WITNESS my haﬁd as the Clerk of the Circuit Lourt of Baldwin

County, Alabama, this 2.1 day of July, 1967.

Clerk of LiYcuit COUTT OFf Baldwin
County, Algbama.




Addresses of Attorneys of Record as follows:

CHASON, STONE & CHASCN
Attorneys of Record for Mary G. Godard
Bay Minette, Alabama

CUNNINCHAM, BOUNDS & BYRD

Attorneys of Record for Lou Holland
1550 Dauphin Street

Mobile, Alabama
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MARY G. GODARD, X

Plaintiff, X . IN THE CIRCUIT COURT OF
X
BALDWIN COUNTY{ ATLABAMA
. VvS. 1.
X LAW SIDE NO. 7449
ALBERT PEY$ON BUSH,
JR., X
Defendant. X

Comes the Plaintiff in the above styled cause and for
answer to the Plea of Recoupment filed by the Defendant in saild
cause against the Plaintiff in said cause and says:

1. Not guilty.

=

Attbrneys for Plaintiff)

Yt @5 PECF 3 9




MARY G. GODARD, )
IN THE CIRCUIT COURT OF
Plzintiff, )

VS.

~t

BALDWIN COUNTY, ALABAMA

ALBERT PEYTON BUSH, JR.,
LAW SIDE. NO. 7449
Defendant.

NOTICE OF APPEAL

Now comes the Defendant, ALBERT PEYTON BUSH, JR., and

iy
ek,
e
e
0

appeals to the Supreme Court of Alabama from the order ©
Court rendered in this cause on June 30, 1967.

DATED tnis 27th day of July, 1867.

CWENS AND PATTON
and
HOLBERG, ILLY & HODNETTE

By: M/jjy/@% Q7
'“Zi;/At*brreys for Jefendanh.

SECURITY FCOR COSTS:

I, the undersigned, do hereby acknowledge myself securit

o/ (e .

J. Copnox Owens, Jr.,
Attorney for Defendant.

for the costs of said appeal.

DATED this 27th day of July, 1967.

Taken and -approved on this-the. . .

27th day of July, 1967.

-‘i‘:m

/
éy/ﬂ'_f x-h/‘//f -

Clerk oﬁz{ge Circuit Court of Baldwin
County, Alabama.
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MARY G. GODARD, }
IN THE CIRCUIT COURT OF

Plaintiff, )
Vs. )i EALDWIN COUNTY, ALABAMA

ALBERT PEYTON BUSH, JR., )
LAW. SIDE. NO. 7449

Defendant. )}

ORDER

This cause coming on to be heard upon the Plaintiff's
motion to strike Lou Holland as a party defendant to the Plea of
Recoupment and Counterclaim of the Defendant and upon the
Defendant's demurrer to the Plea in Abatement filed by Lou Holland
and upon the Plea of Abatement filed by the said Lou Holland and
the Court having considered the same, it is, ORDERED, ADJUDGED and
DECREED by the Court as follows:

1. The Defendant's demurrer to the Plea in Abatement filed
in behalf of Lou Holland is hereby overruled.

..2e. The Plaintiff's motion to strike Lou Holland as a party
defendant to the Plea of Recoupment and Counterclaim is hereby
granted.

3. The Piea in Abatement is hereby allowed and the third
party defendant, Lou Holland, is hereby discharged as a party to
this cause and allowed to go hence without a day and such court
costs as have been incurred in connection with her joinder, shall
be a charge against the Defendant, Albert Peyton Bush, Jr., for
which let execution issue.

DATED at Bay Minette, Alabama, this 30th day of June, 1967.

W Judge.
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t third-party plaintiff claim filed by the Defendant in said cause

MARY C. GODARD, - X

Plaintiff, X IN THE CIRCUIT COURT OF

vs. { BALDWIN COUNTY, ALABAMA

ATLBERT PEYTON BUSH, JR. ‘ X LAW SIDE NO. 7449
Defendant. X

Comes the Plaintiff in the above styled cause and moves
the Court to strike Lou Holland as a party in the Plea of Recoup-
ment and Counterclaim which was filed by the Defendant in said
cause and as grounds. for her said-motion assigns, separately and
severally, the following:

1. That the said Lou Holland was not a party Plaintiff
to said proceedings at the time of the filing of said Plea and so
she was not subject to such Plea of Recoilipment and counterclaim.

2. That the said Lou Holland is an improper party to
such Plea of Recoupment under the laws of the State of Alabama.

The Plaintiff further moves the Court to strike the

in which the Defendant claims of the Plaintiff and Lou Holland
a sum of money and as grounds for her said motion assigns, se-
parately and severally, the following: -

3. That it does not appear from said claim that Lou
Holland is or may bé liable to the Defendant for all, or part,
of the Plaintiff's claim against him.”

4., That it is specifically provided by the laws of the
State of Alabama that a third-party complaint may be f£iled only
where a third-party defendant is or may be liable to the third-
party plaintiff for all or part of the claim being made against

him by the Plaintiff in said cause.

5. That the amount claimed against the Plaintiff in sug

—



third-party claim is a duplication of the amount claimed against
such Plaintiff in the Plea of Recoupment which the Defendant has
filed against the Plaintiff;

6. Sufficient facts are not alleged in such third-party
claim to enable the Defendant to bring such claim under the third-

party statute against the Plaintiff and Lou Holland. -

CERTHFICATE OF SERVICE

i certify that a topv of the icrenni-
pieading has been served upon cour -
for aif parties to this proceedirg,

maiing the same to each by Firsi Cior

¥OL %SE% PRGE i§€}




MARY C. GODARD,

Plaintiff,:.
VS.

ALBERT PEYTON BUSH, JR.,

Defendant.

%-*H* X k Kk Kk Kk kR kK K K % & K Kk Rk &
IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
LAW SIDE. NO. 7449

%1* x Kk % *;*_*_* X k Kk Kk % K K K K

- MOTION TO STRIKE
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MARY C. GODARD, ) IN THE CIRCUIT COURT OF
Plaintiff, )i BALDWIN COUNTY, ALABAMA
vsS. ) LAW SIDE. NO. 7449,
ALBERT PEYTON BUSH, JR., )
Defendant. )
DEMURRER:

Now comes the Defendant, ALBERT PEYTON BUSH, and demurs to
"the Plea in Abatement, and assigns the following grounds, both
separately and severally, to the Plea in Abatement, and to each
iaspect thereof:
1. That said Plea does not set forth sufficient grounds to
abate the action brought against Lou Holland.
2. That said Plea does not seek to give the Defendant a
better writ.
3. For aught appears, Defendant would be barred from maintain-
ing a separate sult against Mary C. Codard and Lou Holland.
4., The allegation that the said Lou Holland is an improper
party is a condlusion of the pleader.
5. That no facts are alleged in said Plea which might abate
the action brought by the Defendant against Lou Holland.
HOLBERG, TULLY AND HODNETTE
1107 Milner Building
Mobile, Alzbama,
-and-

OWENS AND PATTON
!i Bay Mine Alabama

? i, .

- Attorneys tor Defendiépl

I, the undersigned, one of the Attorneys of Record for the
Defendant in the foregoing cause, do hereby certify that I have
iiforwarded a copy of the foregoing demurrer to Cunningham, Bounds

& Byrd, Attorneys of Record for Lou Holland, by United States Mail

V0L @5 PACE 2?




properly addressed, with postage prevaid, this 16th day of May,

1967.
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MARY G. GODARD, ) IN THE CIRCUIT COURT

Plaintiff. ) OF BALDWIN COUNTY,
-VS~ ) ATABAMA,
ALBERT PEYTON BUSH, JR., ) LAW SIDE.
Defendant. ) CASE NO. 7449

PLEA IN ABATEMENT

Comes now LOU HOLLAND, the Third Party Defendant in the above
cause, and appearing specially and only for the purpose of filing
this plea, says that Albert Peyton Bush, Jr., Defendant and Third
Party Plaintiff in this cause, ought not and camnot have and main-
tain his said Plea of Recoupment and Counter-claim and Third Party
Plaintiff's claim in this cause against your Petitiomer, and as
grounds therefor, avers separately and severally as follows:

1. This said Third Party Defendant, at the time of the filing
of this said suit, was not a party plaintiff to said proceeding
and hence not subject to a Plea of Recoupment or Counter-claim.

2. For that a Plea of Recoupment and Counter-claim will lie
only against a party plaintiff and not against any other, and your
Petitioner avers that she was not and is not a party plaintiff to
said cause.

3. For that the said Third Party Plaintiff's claim asserted
by Albert Peyton!?ush, Jr. against your Petitiomer as a Third Party
Defendant will not lie and has no standing in a court of law, in-
asmuch as your Petitioner is mnot liable to the said Albert Peyton
Bush, Jr. for all or any part of the Plaintiff's claim against him.

4. For that the Third Party Practice Act as adopted by the

Legislature of the State of Alabama specifically provides that a

v DY g 24




defendant as a Third Party Plaintiff may implead a Third Party
Defendant only where said Third Party Defendant is or may be
liable to said Third Party Plaintiff for all or part of the claim
being made against him by the Plaintiff in said cause.

5. For that Lou Holland, your Petitioner, is not liable for
all or any part of the claim being made against Albert Peyton
Bush, Jr. by Mary G. Godard.

WHEREFORE, the Third Party Defendant, Lou Holland, says that
the Circuit Court of Baldwin County, Alabama is without juris-
diction over her in this said cause and that said action should
be abated as to the said Lou Holland, and she prays this Honorable
Court order the Plea of Recoupment and Counter-claim and Third

Party Plaintiff's claim abated as to her.

CUNNINGHAM, BOUNDS & BYRD
ATTORNEYS FOR LOU HOLLAND

Ay

Ve

STATE OF ALABAMA )
COUNTY OF MOBILE )

Before me, a Notary Public in and for said County in said
State, personally appeared ROBERT T. CUNNINGHAM who, being by me
first duly sworn, deposes and says that he is the attorney for
Lou Holland in the above styled case and that he 1s cognizant of
the facts stated in the above and foregoing plea in abatement, and
that the facts stated therein are true to the best of his knowledge,
information and belief.

Sworn to and subscribed before me this
2 & day of May, 1967.

NOTARY BUBLIC, MOBILE COUNTY, ALABAMA

oL B9 nx 25
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MARY G. GODARD, IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA,

)

Plaintiff, }

vSs. )
)

ALBERT PEYTON BUSH, JR.,. LAW SIDE. NO. 7449.
Defendant. )

ORDER

This cause coming on to be heard upon the pleadings of the
Defendant, and it appearing to the Court that Defendant seeks
to join in this action Lou Holland, who resides at 917 47th -
Street, North, Birmingham, Alabama;

Now therefore, it is ORDERED, ADJUDGED AND DECREED that
the Circuit Clerk of Baldwin County, Alabama, issue to the said
Lou Holland a summons to which is attached a copy of the criginal
complaint and claims made in the Defendant's answer thereto.

Dated at Bay Minette, Alabama, this 20th day of April, 1967.

AN N PG i
[Judge |

ol B9 ne 29




STATE OF ALABAMA
IN THE CIRCUIT COURT - LAW SIDE
BALDWIN COUNTY

TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon Albert Peyton Bush,
Jr., to appear within thirty days from the service of this Writ
in the Circuit Court to be held for said County at the'placeﬂof

holding same, then and there to answer the Complaint of Mary G.

Godard.
Witness my hand this Y day of 42%/La;é ’
1967. ’
£g£¢;@{#~iiv4£¢4,e_/%§
S?hrk
MARY G. GODARD, X
Plaintiff, X IN THE CIRCUIT COURT OF
vS. X BALDWIN COUNTY, ALABAMA
ALBERT PEYTON BUSH, JR., X LAW SIDE
Defendant. b
'720.’ﬁ%q@?
COUNT ONE: |

The Plaintiff claims of the Defendant the sum of Fifty
Thousand Dollars ($50,000.00) as damages for that on, to-wit:
September 3, 1966, at about 1:30 P. M., on a public street in
Fairhope, Alabama, known as Mobile Street, between the points
where such street is intersected by White Avenue and Nichols
' Avenue, the Defendant negligently drove an automobile into or
against an automobile which the Plaintiff was then and there
driving and as a proximate result of the negligence of such De-
fendant the Plaintiff was injured in this: She received a trau-

matic laryngitis, a whiplash injury to her neck and back, fracture

oor 03 me 49




of the eighth and ninth ribs on right anterior lateral, a wound
over her left eye, severe shock, pain and suffering, multiple
bruises, she was permanently injured and she was caused to incur
medical and hospital expenses, all to the damage of the Plaintiff

in the sum above mentioned, hence this suit.
COUNT TWO:

The Plaintiff claims of the Defendant the sum of Fifty
Thousand Dollars ($50,000.00) as damages for that on, to-wit:
September 3, 1966, at about 1:30 P. M., on a public street in
Fairhope, Alabama, known as Mobile Street, between the points
where such street is intersected by White Avenue and Nichols
Avenue, the Defendant wilfully or wantonly injured the Plaintiff
by wilfully or wantonly driving an automobile into or against
an automobile in which the Plaintiff was riding and which she
was then and there driving and as a proximate result of the
Defendant's willful or wanton negligence the Plaintiff was injured
in this: She received a traumatic laryngitis, a whiplash injury
to her neck and back, fracture of the eighth and ninth ribs on
right anterior lateral, a wound over her left eye, severe shock,
pain and suffering, multiple bruises, she was permanently injured
and she was caused to incur medical and hospital expenses, all to

the damage of the Plaintiff in the sum above mentioned, hence

this suit.

xﬁttotnefs for Pla1n€f§f
efendant's Address:Home - 4249 Wilkinson Way, Springhill, Alabama

i Office - First National Bank Building,
‘x;ﬁ Mobile, Alabama

Zr oor 00w 16
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E? ’ :/(
~~STATE OF ALABAMA

BALDWIN COUNTY

Vo 4

5
IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA,

N St N e N

SUMMONS : LAW SIDE. NO. 7449.

TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon LOU HOLLAND, who resides
at 917 47th Street, North, Birmingham, Alabama, to appear and
plead, answer or demur, within thirty days from the service
hereof, to the third party plaintiff claim filed in the Circuit
Court of Baldwin County, State of Alabama, at Bay Minette,
against Mary G. Godard and Lou Holland by Albert Peyton Bush, Jr.

Witness my hand this ﬂ:ﬂ} day of April, 1867.

éz& : C«———/L 6000 M

\
¢
( \ Clerk.
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MARY G. GODARD, ) IN THE CIRCUIT COURT OF
Plaintiff, 3

BALDWIN COUNTY, ALABAMA
vSs. )

ALBERT PEYTON BUSH, JR., ) LAW SIDE. NO. 7449.
Defendant. )

ANSWER:

Comes now the Defendant in the above styled cause, and for
answer to each separate and several Count of the Complaint filed
herein, assigns the following separate and several pleas,
separately and severally:

1. Not guilty.

2. The material allegations thereof are untrue.

For further answer to Count I of the Complaint filed herein,
Defendant says as follows:

That at the time and place described in said Count I, on,
to-wit, September 3, 1966, on Mobile Avenue, approximately 26 feet
North of its iﬁtersection with Nichols Street, in Fairhope, Alabam
where said Mobile Street is a public road in Baldwin County,
Alabama, the Plaintiff herself so negligently operated a motor
vehicle as to contribute proximately and directly to the collision
and to the injuries and damages described in said Count; hence,

Plaintiff ought not recover.

PLEA OF RECOUPMENT AND COUNTERCLAIM

For further answer to the Complaint and by way of recoupment
and counterclaim against the Plzintiff and one Lou Holland, who
resides at 917 47th Street, North, Birmingham, Alabama, the De-
fendant says as follows:

The Defendant claims of the Plaintiff and Lou Holland, the
sum of FIFTY THOUSAND DOLLARS ($50,000.00), for that heretofore,
on, to-wit, September 3, 1966, at abcut{?:SO o'clock P. M., on a

public street in Fairhope, Alabamz, known as Mobile Street, at a

}ﬁ-
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point thereon approximately 26 feet North of its intersection with
Nichols Street, the Plaintiff, who was then and there an agent,
servant or employee of Lou Holland, and acting within the line and
scope of her employment as such, did so negligently operate an
automobile which she was then and there driving, so as to cause,
permit or allow the said automobile to collide with, run into,
upon or against the motor vehicle which the Defendant was then and
there driving, and as a proximate result and consequence of the
negligence of the said Plaintiff, as aforesaid, the Defendant
suffered injuries as follows: he was cut on his forehead, he was
rendered unconscious, he suffered severe shock, pain and suffering
and multiple bruises and was caused to incur medical and hospital
expense, all to the damage of the Defendant in the sum above
mentioned, hence this plea in recoupment and claim against Lou

Holland.

THIRD PARTY PLAINTIFF CLAIM

For further answer to Complaint and by way of a Third Party
Plaintiff claim against one Lou Holland, who resides at 917 47th
Street, North, Birmingham, Alabama, the Defendant, as a Third
Party Plaintiff, claims as follows:

The Defendant claims of the Plaintiff and Lou Holland, the
sum of FIFTY THOUSAND DOLLARS ($50,000.00), for that heretofore
on, to-wit, September 3, 1966, at about 1:30 o'clock P. M., on a
public street in Fairhope, Alabama, known as Mobile Street, at a
point thereon approximately 26 feet North of 1its intersection with
Nichols Street, the Plaintiff, who was then and there an agent,
servant or employee of Lou Holland, and acting within the line and
scope of her employment as such, did so negligently operate an
automobile which she was then and there driving, sc as to cause,
permit or allow the said automobile to cellide with, run into, upos
or against the motor vehicle which the Defendant was then and

there driving, and as a proximate result and consequence of the

P 0D e 19




negligence of the said Plaintiff, as aforesaid, the Defendant suf-
fered Injuries as follows: he was cut on his forehead, he was
rendered unconscious, he suffered severe shock, pain and suffering
and multiple bruises and was caused to incur medical and hospital
expense, all to the damage of the Defendant in the sum above
mentioned, hence this Third Party Plaintiff Claim.

HOLBERG, TULLY AND HODNETTE

1107 Milner Building
Mobile, Alabama,

ﬂ - =and-
OWENS AND PATTON

Bay/zizzéée, Alzbama
By: éaaazzzo/éjzgiééaéff g;;%7“

ttorneys for Defendanﬁiy/

Defendant demands a trial of

this cause by a Jury.

//WWJ ( s, QV
/

2

I, the undersigned, one of the Attorneys of Record for the

Defendant in the foregoing cause, do hereby certify that I have
H forwarded a copy of the foregoing to Chason, Stone and Chason,
Attorneys of Record for the Plaintiff, by United States Mail,
with postage prepaid, and properly addressed this 20th day of

April, 1967.
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STATE OF ALABAMA oo
-IN -‘THE CIRCUIT COURT - LAW SIDE

BALDWIN COUNTY
TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon Albert Peyton Bush,

Jr., to appear within thirty days from the service of this Writ
in the Circuit Court to be héld for said County at the place of

holding same, then and there to answer the'Complainﬁ-of Mary G.

Godard.
T
Witness my hand this - day of 'lééitz,éi Ly
4
1967.
‘ZgﬁaA;c,'/;4Q¢{J;/ﬁL |
CYerk
\
MARY G. GODARD, S {
?laintiff, - oo ¥ IN THE CIRCUIT COURT. OF
Vs, " -~ X . BALDWIN COUNTY, ALABAMA
ALBERT PEYTON BUSH, JR., ' X.  LAW SIDE
Defendant. _ |
T?Zv.’7yfq_? :

COUNT ONE:

The Plaintiff claims of the Defendant the sum of Fifty

Thousand Dollars ($50,000.00) as damages for that on, to-wit:

Hi

_gﬁaivhdp@; Alaliama, known ar Moblle Blpoeeb, hebwssp Ehe pevirtes

‘i’\
B )
b

September 3,.1966, at about 1:30 P. M,, on a public street in

T

%wh@rm puell mibvest i85 doterseclted by Whils Avenus noft [l s
Avente, the Derendant negligently drove aun atbomibs] be Lok or
against an automobile which the Plaintiff was then and there
driving and as a proximate result of the negligence of such De-

fendant the Plaintiff was injured in this: She received a trau-

matic laryngitis, a whiplash injury to her neck and back, fracture
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of the eighth and ninth ribs on right anterior lateral, a wound
over her left eye, severe shock, pain and suffering, multiple
bruises, she was permanently injured and she was caused to incur
medical and hospital expenses, all to the damage of the Plaintiff

in the sum above mentioned, hence this suit.
COUNT TWO:

The.Plaint;ff claims of the Defendant the sum of Fifty
Thousand Dollars ($50,000.00) as damages for that on, to-wit:
September 3, 1966, at about 1:30 P. M., on a public street in
Fairhope, Alabama, known as Mobile Street, between the points
where such street is intersected by White Avenue and Nichols
Avenue, the Defendant wilfully or wantonly injured the Plaintiff
by wilfully or wantonly driving an automobile into or against
an automobile in which the Plaintiff was riding and which she
/| was then and there driving and as a proximate result of the
Defendant's willful or wanton negligence the Plaintiff was injured
in this: She received a traumatic laryngitis, a whiplash injury
to her neck and back, fracture of the eighth and ninth ribs on
right anterior lateral, a wound over her left eye, severe shock,
pain and suffering, multiple bruises, she was permanently injured
and she was caused to incur medical and hospitél expenses, all to
the damage of the Plaintiff in the sum above mentioned, hence

this suit.

(] P |
\. 42 -¢ﬂ55§§2» \¢ﬁ£2fl£kzk**_;

Attofneys for P%frntlfL

Plaintiff demands & trial by jury.

9 i !
WYY 73 gé’?(ﬁ) W\E\ Q6 Ot A
‘Eﬁ%ornefs-for Plaintd¥f

S

Defendant's Address:Home - 4249 Wilkinson Way, Springhill, Alabama
Office - First National Bank Building,
Mcbhbile, Alabama
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' WALTER & PATTON, ASSQUIATI
" ATTORNEYS AT LAW,
' DAHLBERG BUILDING
: \ BAY MINETTE, ALABAMA




OWENS & PATTON
ATTORNEYS AT LAW
DAMLBERG BUILDING
P, O, BOX 729
BAY MINETTE. ALABAMA ~ 36507

J. CONNOR OWENS, JR, TELEPHONE NO. 237-4661
WALTER S. PATTON

August 15, 1967

Mrs. Alice J. Duck

Clerk of -Circuit Court

Bay Minette, Alabama

Subject: Godard vs. Bush
Law Side - Case No. 7449

Dear Mrs. Duck:

In the above styled matter which has been
appealed by the Defendant to the Supreme Court of
Alabama, please prepare the necessary transcript
and certificate of appeal, showing that notice of
appeal has been served on the attorneys for the
plaintiff.

When you have completed the above, if you
will .let me know, I will give you 2 copy of the.
assignment of errors in this case.

Thank you for your aid and consideration in

this matter. _
_Sinc.,ely YOours,
N,
ot
S

J. Conror Owens, Jr.
JCO:am




_____DIV. NO.

did on the_ 27tk

an appeal from the judgment of said Court to the
gppmawzcburt '

CERTIFICATE OF APPEAL. (Civil Cases.)

No . 74439

THE STATE OF ALABAMA

_BALDWIN County.
I, Alice J. Duek , Clerk of the Circuit
Court of Baldwin County,

in and for said State and
County, hereby certify that the foregoing pages numbered from one to

“both inclusive, contain a full, true and complete
transcript of the record and proceedings of said Court in a certain
cause lately therein pending wherein.. ARY €. GUDARD.

was plaintiff, and

was Defendant, as fully and completely as the same appears of record
in said Court.

And I further certify that the said _ Albext Peyton Bush, Jr.

day of.uly

Ed

1967, pray for and cbiain

Court upon entering into bond wit
Defendant. B

as surety thereon, which said bond has
been approved by me.

of Alabama to reverse said judgment of said |

e oTom Lo
Can

Witness my hand and the seal of said Circuit Court of Baldwin —

County is hereto affixed, this the
day of.__Suly

e ol

27tk

, 1967
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Clerk of @he Circuit Court of
| T, _County, Alabama.
| {Code 1040, Title 7, Sec. 767) \
i
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THE STATE OF ALABAMA - - « - =~ JUDICIAL DEPARTMENT
THE SUPREME COURT OF ALABAMA

OCTOBER TERM, 1970-71

Albert Peyton Bush, Jr.

1 Div, 475 V.

Mary G. Godard
Appeal from Baldwin Circuit Court

COLEMAN, JUSTICE.

In an action for damages allegedly sustained by
plaintiff as the result of defendant's operation of an auto-
mobile on a public street, defendant sought to implead a

third party defendant. The trial court granted plaintiff's




motion to strike the third party defendant and discharged
the third party from the cause. béfendant assigns the
action of the court as error.

Defeﬁdant filed a plea of 'recoupment and counter-
claim" against plaintiff and ome Lou Holland, who is the
third party. The courg ordered service of process on
Holland.

Defendant's third party complaint recites in part
as follows: |

"The Defendant claims of the Plaintiff

and Lou Holland, the sum of FIFTY THOUSAND

DOLLARS . . . . for that . . . . on, to-wit

e « » . On a public street . . . . the Plain-

tiff, who was then and there an agent, servant

or employee of Lou Holland, and acting within
the line and scope of her employment as such,

did so negligently operate an automobile

which she was then and there driving, so as

to cause, permit or allow the said automobile

to collide with . . . . the motor vehicle

which the Defendant was then and there driv-

-ing, and as a proximate result and consequence

of the negligence of the said Plaintiff, as

aforesaid, the Defendant suffered injuries as
follows: . . . . hence this Third Party

Plaintiff claim.™




Defendant argues that he is entitled to join Holland
as a third party so as torenable aéfendant to prosecute his
counterclaim against Holland who was alliegedly the principal
of plaintiff and responsible, under the doctrine of respondeat
superior, for plaintiff's négligence at the time the vehicles
collided and defendant was injured. Defendant argues in
brief as fqllows:

""On September 2, 1965, Act 854 (1965)

Regular Session became law, and can now be

found under Alabama Code, Title 7 Article

11A, Section 259 (1)-(3). The Legislative
Reference Service reports that the legisla-
tor who introduced the Act had given in-
‘structions to the Service that the proposed
Act should be prepared so as to follow as
closely as possible Rules 13 and 14 of The
- Federal Rules of Civil Procedure. It was
‘the idea of the legislator that since a body
of law has developed as to the application
of these particular rules relating to
counter-claims, cross-claims and third party
practice, it would be simpler to follow
these rules in our State Court.
"It is significant that the Act, as

adopted and as prepared by the Legislative

Reference Service, provides only for actioms




which are commonly referred to as *cross-claims’

| which are nominally litigated between parties

on the same side of the main litigation. There
is no mention of 'counter-claims' in Act 834,

yet Rule 13 of the Federal Rules of Civil Pro-

cedure provides for the filing of counter-claims,

some permissive and some compulsive, and for the

joinder of parties mnecessary or proper to the

complete determination of matter in one suit.

"It would appear, then, thé; the failure
of the Legislature to incorporate the counter-
claim provisions of Rule 13 into Act 854 grew
out of the fact that such procedures were al-
ready available to the defendant under exist-
ing Statutory provisioms., Such intentions are
manifested by the declaration of the Legisla-
ture in Section 4 of the Act which states:

"'gection 4. The provisions of this

Act are cumulative and shall be comn-

strued insofar as practiczble in pari

materia with other laws and the rules

of Court governing civil actioms’.

"It is respectfully submitted, therefore,
that the Code Sectioms 239, 259 (1-3) and 350,

et seq., should be construed in pari materia

with one another, all for the purpose of dis-

posing of one transaction in one case. . . . M




We are not able to agree with defendant's argument.
If the right of a defendant to brimg in additional parties
existed at law prior to Act No. 854, it does not seem likely
that the legislature would have passed the act, In a pub-
lication entitled: Continuing Legal Education, Federal
Practice And Procedu;e, Copyright 1965 by the University
of Alabama, at page 69; under the heading: "2. Alabama

' Practice at Law,"

the fpllowing statement appears:
"There is no method for bringing in
as a formal party a person who is or may
be liable over to the defendant on the
plaintiff's claim. . . . ."
.80 far as we are advised the quoted sentence was
a correct statement as to law actions in Alabama prior to
passage of Act No. 854. We do not understand any of the
cases cited by defendant as holding to the contrary.
In an article entitled '"Third Party Practice in
Alabama," the author makes the following statements:
", . . . . 1t should be noted at the
start that while Act 854 and Rules 13 and
14 of the Federal Rules of Civil Procedure
are very similar in language, the Alabama
Act does not follow the exact language of
the Federal Rules which are the supposed
models for the Alabama Act. - « -« . Due

to the limitations of time I will not at-

tempt to review all the differences in




language . . . . although for purposes of
construing the Alabama Aéé these differ-
ences in language may be a weighty factor
to be éonsidered.

". . . . Both Federal Rule 14 and the
Alabama statute provide that the defendant
as third-party plaintiff may join a party

not a party to the action 'who is., or may

be liable to such third-party plaintiff for

all or part of the plaintiff's claim against

him.' Thus, impleader is proper to join a
third-party only when such third party would
 mnecessari1y be liable over to the defendant
for all or part of the plaintiff’s recovery
against the defendant. . . . . The point
to remember is that the third-party defend-
ant must be liable under some theory of law
or contract to the defendant for all or
part of the plaintiff's recovery against
the defendant.,"” 28 Alabama Lawyer, January,
1967, page 65. |
If defendant has the right to join Holland zas a
third party, defendant must find that right in Act No. 854.
{Title 7, § 259(1)-(3), Code Recompiled 1938, Pocket Parts.]
Section 2 of the act commences as follows:
"Section 2, At any time after commence-

ment of a civil action, a defendant, as a




third-party plaintiff, may cause a summons
and complaint tc be servéé upon a party not
a party to the action who is, or may be,
liable to such third-party plaintiff for
all, or part, of the plaintiff's claim
against him. . . . ." Act No. 854, ap-
proved September 2, 1965; 1965 Acts, Vol.
11, page 1591.

Referring to Section 2 of the act, this court has

"[4,5] Subparagraph (2) of Section
259, Title 7, relative to third party com;
--plaints states any time after the commence-
ment of a civil action a defendant as third
party plaintiff may cause a summons and

complaint to be served. This brings in the

additional party not a party te the action

- who is or may be ligble to third party plain-

tiff for all or part of plaintiff's claim

against him, . . . ." (Emphasis Supplied)

Ex parte Huguley Water System, 282 Ala. 633,

. 637, 213 So. 2d 799.
The following statement is found in Corpus Juris
Secunduﬁ:
"Under statutory provisions relating
to the bringing in of a third person against

whom defendant may recover, it is generally




required that the person sought to be im-

pleaded be liable over to fhe original de-

fendant for all or part of plaintiff's claim

in the main action, whether such liability

over be by reason of contract or status.

The practice, under these provisions, of

bringing in additional defendants is based

on the possibility that the proposed defend-

ants can be or will be required to respond

to the present defendant for a part or the

whole of plaintiff's claim, and a third per-

son may not be brought in who will not be

required to respond to defendant for the

amount of the claim in whole or in part,

which plaintiff is seeking to enforce,

should plaintiff prevail. . . ., ." 67

C.J.S. Parties, § 74, page 1040.

Defendant's allegations in his third party complaint
are to effect that the plaintiff and the third party are liz-
ble to defendant for defendant's claim against plaintiff and
the third party. The allegations do not show that the third
party, Holland, is or may be liable to defendant for plain-
tiff's claim against defendant, and, because the allegations
do mot show that the third party is or may be so lizble over
to defendant for plaintiff's claim against defendant, the
defendant is not entitled to implead Hoiland.as a third

party defendant in this cause.




Th . .
e court did not err in striking Holland as a third
.party defendant and discharging hlm fron the cause

AFFIRMED.

> B - 3 Ca 9 JJ
Al -

I, J. O Sentell, Clerk of the Supreme Court of
Alabama, GO hereby ecertify that the forezoing i
5 full, true and correct copy of the mstrument{s)
herewith sei out as same appears of recort! in said

"Court. ~ £ 5
Witness my hend t‘ais_./:b__éay of é) (B 19_7_..52

0Lz

Clerk, Supreme Court of Alabama




THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19__70-71
_18t pip. No. 475

To the Clerk Register of the Circuit Court,
Baldwin

County—Greeting:

Whereas, the Record and Proceedings of the Circuit Court

of said county, in ¢ certein cause lately pending in said Court between

Albert Peyton Bush, Jr. , Appellant__,

and

Mary G. Godard

Appellee__,

wherein by said Court it was considered adversely to said appellant , were brought before the

Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant :

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Supreme Court, on the

15th Qctober 19 70

day of , affirmed said cause, in all respects, and

il

ordered that appellant _,. Albert Peyton Bush Jr

and J. Connor QOwens., Jr.

suret
me%%ag for the costs of appeal, pay the costs of appeal in this Court and in the Court below,

Tfor which costs let execution issue.

ARt rheepxtiietnl XK aprenrimr ek seis e rtieche reweived theix kgkts ok e xenzption
e R e s R A D i R R e S B I B e M B S B RO v el .
Witness, J. O. Sentell, Clerk of the Supreme

Court of Alabama, this the _i5th day
of Qectober—w- - 19 70,

-
/:_f,i- I o ﬂr’?/:” f{"m
(@/’of the Supreme Court of &labama.




THE SUPREME COURT OF ALABAMA

October Term, 19.70=71

Miv., NOWLI'_Z_S_.__.

Albert Peyton Bush, Js.

Appellant,
Vs,
Mary G. Godard
Appellee.
 From Baldwin Clrcuit cmuw.;'
F7449
CERTIFICATE O
AFTIRMANCE
The State of Alebama, l
Filed
County 5
this 19

2 CLERK
REGISIER

BROWH PRIKTING CO., MOHYGOMERY jRER




