SUMMONS

STATE OF ALABAMA ) IN THE CIRCUIT COURT OF
COUNTY OF BALDWIN ) BALDWIN CCOUNTY, ALABAMA

AT TAW, NO. 2 /G s

TO ANY SHERIFF OF THE STATE OF ALABAMA:

YOU ARE HERERY COMMANDED TCO SUMMON Cole Conmstruction, Inc., %o
eppear and plead, answer or demur, within thirty days from tThe
service hereof, to the Complaint filed in the Circult Court of
Baldwin County, State of Alabama, at Bay Minette, against Cole
Construction, Inc., Defendant, by Magnolia Land Company, Inc,
Plaintiff.

Yo

WITNESS my hand this{zg/fc—“day of September, 1966.

(:;zé;;xﬁ__ﬁg;?f1J;£{£/%é:%lerk




MAGNOLIA LAWD COMPANY, INC,, IN THE CIRCULT COURT OF

a corporation,
: : BALDWIN COUNTY, ALABAMA
PLAINTIFY,

Vs

COLE CONSTRUCTION, INC,,
a corporation,

DEFENDANT.

S S B Vol Vet Vet N N S S

at 1aw,N0. I/ TR

COUNT - ONE

~ The plaintiff claims of the defendanﬁ“the sum of Five Thousand
Dollars ($5,000.00) as damages for a trespass by the defendanton
the following described land, to-wit:
' Northeast One Quarter (NEY%) of the Southeast
- One Quarter (SEY%), Section 19, Township 7
- South, Range 4 East,
belonging to the plaintiff, and for the cutting and destruction of

several large Oak trees fhereon, during the month of May or June,

1966,

4/ /;‘

L e D i so o
( GAMES W. HOWELL
\\H ttorney for Plaintiff

SUMMONS MAY BE SERVED AT MOBILE, ALABAMA,

JTheodore—lawes . RoaQ e




CASE NO, 7192 5 éZé

SEP 28 1966

© IAYLOR wmgm;&__

EHERIR MAGNOLIA LAND COMPANY, INC.,

A Corporation,

© Plaintiff,
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COLE CONSTRUCTION ._IISC. , A Corp., 3,
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“Defendant,
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James W, Howell, Atty,




MAGNOLIA LAND COMPANY, * IN THE CIRCUIT COURT OF
INC. , a corporation,

*  BALDWIN COUNTY, ALABAMA
Plaintiff,
*
_VS—
*
COLE CONSTRUCTION, INC.,
a corporation, %
Defendant end Third *
Party Plaintiff, AT LAW

-S-

BYRD L. MOCRE & CC., a

corporation, and CITY OF FOLEY, *
ALABAMA, a municipal corporation,
jolntly and severally, *

Third-Party Defendants. * CASE NOC. 7182

THIRD PARTY COMPLAINT

Comes now the Defendant and Third-Party Plaintiff, COLE
CONSTRUCTION, INC., in the above entitled cause and, for its third-
party complaint against BYRD L, MOORE & CO., & corporation, and
CITY OF FOLEY, ALARBRAMA, a municipal corporation, Third-Party
Defendants herein, respectfully represents and shows unto the Court,

on information and belief, as follows:

1. That on, to-wit: September 28, 1866, the Plaintiif herein
commenced this action against this Defendant and Third-Party Plaintiil
by filing his bill of complaint in the Circuit Court of Baldwin County,
Alabama, 2 copy of which is hereto attached and made a part hereof.
The Plaintiff alleges a trespass on its property and the destruction of

trees on said property during May or June, 1966.

2. That prior to May or June, 1966, the Third-Party Deiendant,




City of Foley, did engage the services of the Third-Party Defendant,
Byrd L. Moore & Co., to design and supervise the construction of an
airport for the City of Foley and the Third-Party Defendant, Byrd L.
Moore & Co., did design said airport. Defendant and Third-Party
Plaintiff Cole Construction, Inc. contracted with the City of Foley to
construct said airport and did, during, to-wit the month of April, 1966,
cut the trees of the Plaintiff. Defendant avers that the aforesaid frees
were cut and destroyed upon the express direction and instructions of
the Third-Party Defendant, Byrd L. Moore & Co., as the agent, ser-
vant or employee, acting within the line and scope of its employment

for the Third-Party Defendant City of Foley.

3. That the claimed trespass and the matters and things com-
plained of in the complaint of the Plaintiff herein were caused solely by
the direction and instructions of the City of Foley acting by and through
Byrd L. Moore & Co., their agent, servant or employee, acting within

the line and scope of its employment.

4. Defendant and Third-Party Plaintiff alleges that its defense

of this action should be assumed by the Third-Party Deiendants.

WHEREFORE, Defendant and Third-Party Plaintiff prays that
process in due form of law and in accordance with the rules of this
Honorable Court may be issued against the Third-Party Defendants
citing them to appear and answer all and singular the matters of this
Third-Party Complaint, and if the Court finds that the Plaintif Is en-
titled to a judgment against the Defendant and Third-Party Plaintiff, then,

in that event, that the Third-Party Plaintiff have full indemnity from these




Third-Darty Defendants for the amount of such judgment, together with

its costs.

ARMBRECHT, JACKSON & DeMOUY
Attorneys for Defendant and Third-Party Plaintiff

JOHN GROW

Third-Party Defendant City of Foley, Alabama,
a municipal corporation, may be served by ser-
ving Mayor Henry Carson, at Foley, Alabama.

Third-Party Defendant Byrd L. Moore & Co.,

may be served by serving Byrd L. Moore
at 555 No. Section Street, Fairhope, Alabama.

CERTIFICATE OF SERVICE

I do hereby certify that | have cn this_____ day
of 1
............................... 196, 3erved a copy of the
farsgoing pirad ng on counse! 7ar o marties to this

oy st O +
Rre cedng, by matiing the =amz by Lrited States mail
,

roperi ir
properly addressed, and first class postage prepaid,
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SU‘MMO.NS AND COMPLAINT Moore Printing Co. - Bay Minette, Ala.

. > "Circuit Court, Baldwi
STATE OF ALABAMA . cutt Court win County
Baldwin County R NOwed 82 s

........... ByrdLMam:e&CoamanyandGltyofFoley

..................................................................................................................................................................................

- to-appear-and-plead;-answer or-demur, within thirty days from the service hereof, to the complaint

filed in the Cireuit Court of Baldwin County, State of Alabama, at Bay Minette, against......couueecuens ereaneeas
_Cole Comstruction Co., Byrd L, Moore & Co., and Oity of Foley ... -
b o Magnolia Tand Sompany Inc. 2. gorp. . i S
.......................................................................................................................................................... Plaintiff........
Witness my hand this....... N .. day ofﬁac_::vyntrsgl.Q*?

| L 4144@_7@_ ..... ’»”Mk ..... . Clerk

ot
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No...7192........ L

STATE OF ALABAMA

- Baldwin County

" CIRCUIT COURT:

......... ??.‘.%QNQH.{“:..P%N..R...9.9‘.’5.1?{*?!‘.3?...??.’?.‘.’.;...’."’i‘...c"-”'P-
sPlaintiffs
Vs, this
' : by léaving a:copy with
......... G Q.I.’..E...Q.(?Nﬁ?ﬁ .‘?Q.TEQN. NG A Corp %
BT Bud X aqunss

CTTY OF FOLEY efendants
= = . f/’f SNnqlend. ...

SUMMONS AND COMPLAINT /l
Filed oo 22783 19.57.....
............. Aligg....dy - Buek e, Clerk
revereen ..}//.;ﬁz..“(/;i‘,).:}é;, ..............
............................................................................ / / &
Plaintiff's Attorney i %‘* e s Sherlff
........................................................................... f,:) vy
Defendant's Attorney {_.ﬂ-;»f.‘»[(.(....S»...@....(Deputy Sheriff

F e, @l -




MAGNOLIA LAND COMPANY, * N THE CIRCUIT COURT CF
INC., a corporation, *
* BALDWIN COUNTY, ALABAMA
Plaintiff, *
%
~7S~ *
& AT L.AW
COLE CONSTRUCTICN, INC., *
a corporation, *
*
Defendant. * CASE NO, 7192
PLEAS

The Defendant, for answer to the Complaint, saith that he is

not quilty of the matters alleged therein.

ARMPBRECHT, TACKSON & DeMOUY

CERTIFICATE OF SERVICE

f do hereby certify that | have on this /)/ day

of, , 186 -;3 o Served a cony of the
foregoing pleading on counsel for ali parties to this
proceeding, by mailing the same by United States mail,

properly &der}io e prepald.
7
U it

oo B0 e 247




MAGNOLIA LAND COMPANY, INC.,
a corporation,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
Plaintiff,
AT LAW, NO. 7192
-VS-
COLE CONSTRUCTION, INC.,
a corporation,

Party Plaintiff,
-YS -
BYRD L. MOORE & C0., a
corporation, and CITY OF
FOLEY, ALABAMA, a municipal

corporation, jointly and

)
)
)
)
)
Defendant and Third )
)
)
)
severally, :

Third-Party Defendants.

Comes now BYRD L. MOORE & C0., a corporation, one of the
third-party defendants in this cause, and demurs to the Third-
Party Complaint herein, and for grounds hereof, assigns the
following separately and severally:

1. That 1t aff1rmat1ve1y appears from the Th1rd Party

”Comp1a1nt that the Defendant and Third- Party P1a1nt1ff was an
independent contractor representing CITY OF FOLEY, ALABAMA, a
municipal corporation, one of the Third-Party Defendants herein.

2. That the said Third-Party Complaint does not state a
cause of action against the Third-Party Defendant, BYRD L. MOORE
& CO.

3. That the Third-Party Complaint affirmatively shows
that the Defendant and Third-Party Plaintiff was acting as a
direct agent, servant and employee of the Third-Party Defendant,
CITY OF FOLEY, ALABAMA, a Municipal corporation.

4. -That the Third-Party Complaint fails to allege that
COLE CONSTRUCTION, INC. was acting as an agent, servant or employ

of the Third-Party Defendant, BYRD L. MOORE & CO.

N
NIV
2*\§¥b¢\\g \QN%\
CrITIFICATE OF SERVICE ATTORNEY FOR THIRD PARYY DEFENDANT,
b e T T e e NN BYRDCLATHOORE & €O.
ok thin piradin ry bs demontimg io the nited States Mail . \\\

2 copy of wamic in a preperly addressed envelope with e TR e ey e
ndenumic po-v. rrroa.

Th.fg\ SERSAEE
R Noo T el
\\A' Rt S, WS - Wy 2 — -
ttar: EO!‘ s T L R
¥ ERFEN NN
T R LDUAG ReGisTIR

2 €




MAGNOLIA LAND COMPANY, INC,, )
a corporation,

Plaintiff, )
TS
} IN THE CIRCUIT COURT OF
COLE CONSTRUCTION, INC., 2
corporation, )
BALDWIN COUNTY, ALABAMA
Defendant and Third )]
Party Plaintiff,
) _ AT LAW
—_VS e
)
BYRD L. MOORE & CO:, a corpora- CASE NO. 7192
tion, and CITY OF FOLEY, ALABAMA, )
a municipal corporation, jointly
and severally, )

Third-Party Defendants)

PLEA IN ABATEMENT

Comes the CITY OF FOLEY, ALABAMA, a municipal corporation,
joined in the above styled cause as a Third-~-Party Defendant, and
appears specially for the purpose of filing this plea and for no
other purpose and shows unto this Honorable Court the following:-

1. Section 476 of Title 37 of the Recompiled Ccde of
Alabama of 1958, provides in part the following: " ... claims for
damages growing out of torts shall be presented within six months
from the accrual thereof or the same shall be barred”™. The action
of tresspass referred to in the complaint is alleged to have
occurred during the months of May or June, 1966, and a suit fof
tresspass was filed on, to-wit, September 28, 1966, against Cocle
Construction, Inc., a corporation, and no c¢laim has been presented
to the City of Foley until the service of the Third-Party Complaint
on, to-wit, December 18, 1967.

2. Section 502 of Title 37 of the Recompiled Code of Alabama
of 1958 provides that a city shall not be liable for the neglect,
carelessness, or unskillfullness of some agent, officer or employee
unless he was then acting in the line of his duty. The City of
Foley shows that it had nc conveyance or easement of any kind on
the property of Magnolia Land Company, Inc. at thepoint where
the cutting and destruction of the trees allegedly occurred; there-

fore, if cutting of the trees by Cole Comstruction, Inc., 2a
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| insurance as will protect the owner (this being the City of Foley)

| is known to me and who, after being by me first duly and legally

corporation, was on the direction and authorization of Byrd L.
Moore & Co., the said Byrd L. Moore & Co. was not and could not
have been acting in its line and scopt of its employment with the
said City.

3. The City of Foley further shows that there is an assump—
tion on the part of Cole Construction, Inc., the Defendant and
Third Party Plaintiff, of all liability of the City of Foley for
property damage which may have arisen from operations under the

contract in that it is a part of the specifications and contract

documents that the contractor agreed to secure and maintain such

from claims for bodily injury, death, or property damage which may
arise from the operations under the contract, whether said injuries
are caused by the contractor, sub-contractor, or any person or
firm employed by either directly or indirectly, and said contractor
was required to acquire and maintain public liability or property
damage insurance.

The City of Foley therefore shows that Cole Construction Co.
as Third Party Plaintiff should not be allowed to proceed against
the City of Foley, Alabama, a municipal corporation, and the City
of Foley therefore prays that the Third Party Complaint be abated
and barred and that the City of Foley, Alabama, a municipal corpoxr-

ation, not be required to participate in any manner in the trial of

this cause. 77a”” q
| ,? &xbﬂﬁjk s

Attdrney’for“Thlrd Party Defendant,
City of Foley, a2 municipal corporatlon

STATE OF ALABAMA
BALDWIN  COUNTY
Before me, Janice L. Childress, a Notary Public in and for

said County in said State, personally appeared C. G. Chason, who

sworn, deposes and says that the matters and facts set forth in
the foregoing plea are true and correct to the best of his know-

ledge, information and belief. //;:15\//’*\
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I SD 2 I

.f}(A@f}x Seal) 2@tary Public, Baldwin County

'lByrd L. Moore & Co. may be

i

{plea at 555 N. Section St.

SWorn to a%d subscribed before me, a Notary Public, on this the

:?/ﬁg'day of:5§Z§§§Z;, 1965?

State of Alabama

served with a copy of this

Fairhope, Alabama

I hereby certify that I have sent a copy to James W. Howell,
Foley, Alabama, attorney for the Plaintiff, and John Grow,
Armbrecht, Jackson and DeMouy, Mobile, Alabama, attorney for
Defendant and Third Party Plaintiff by mailing same by United
States Mail, properly addressed and first class postage prepaid,
on the 37U day of Deeewber, 196%.

—=— ACUb04 l
i ;

JAN4 1968

ALICE J. DUEK 555
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MAGNOLIA LAND COMPANY, INC., * IN THE CIRCUIT COURT OF
a corperation,

* BALDWIN COUNTY, ALABAMA
Plaintiff,
*
—-7S -
E3
CQOLE CONSTRUCTION, INC.,
a corporation, *
AT LAW
Defendant and Third *

Poarty Plaintiff,
_VS_
BYRD L. MOCRE & CO., a corpora-
tion, and CITY OF FOLEY, ALABAMA, * CASE NO. 7192
a municipal corporation, joinily and
severally,

Third-Party Defendants, ¥

MOTION TO SET ASIDE DEFAULT JUDGMENT

Comes now the Defendant, COLE CONSTRUCTICN, INC., and .
moves the court tc set aside the Default Judgment with Writ of Inquiry
entered on August 31, 1967 and to reinstate the case on the docket of
pending cases for trizl, and for grounds thereof shows as follows, as
supporied by the Affidavit of John Grow, attorney for the Defendant,

attached hereto and made & part hereof as Exhibit "A, " viz:

1. Said judgment was taken by the attorney for the Plaintiff,
James W. BHowell, afier said attorney had agreed not o take any action

in the shove suit without notifying the attorney for the Defendant.

2 The complaint in this action was filed on September 28,

1966, and the default judgment was taken on August 31, 1667, at which

vaL ﬁg i 257




time it was interlocutory in character and no action has been taken o

finalize said judgment since August 31, 1967,

3. On December 13, 1967, the Defendant filed its plea to the
merits and sent a copy thereof to James W. Howell, attorney for the Plaintiff
and received no reply or advices from said aftorney advising of the taking of
a default judgment and said attorney failed to teke any action 10 meke said

judgment final.

4, Said judgment is interlocutory and this court has discretion
to set the same aside in the cause of justice as the Defendant has a
meritorious defense to said action as more fully appears from the Afidavit
of John Grow, atiorney for the Defendant, which is attached hereto and

made a part hereof as Exhibit "A. "

D. The failure to file pleadings prior to default was not occasioned
by design or intent to avoid filing responsive pleadings or to delay or in any
way hinder or harass the Plaintiff in the pursuit of his cause of action, but
was by virtue of ascertaining facts of the case with the agreement of the

attorney for the Plaintiff.

WHEREFORE, the Defendant respectfully prays that this Court
will exercise its discretion as permitted by law and will set aside the
interlocutory default judgment heretofore entered against this Defendant

and will restore sald case to the docket of the pending cases for trial.

ARMBRECHT, J ACKSO/N & DeMOUY

.

C i f
JOHN GROW

-9
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STA TE OF ALABAMA )

COUNTY OF MOEILE )

Before me, the undersigned Notary Public, personally appeared
John Grow, who being first duly sworn, deposes and says that he has
read the allegations set forth in the foregoing motion and they are true

and correct.

SUBSCRIBED and SWORN
Vi
to before me ¢on this x"’f/

,.f'/ g f
day of ﬁ/é/%z/m/c@g , 1968.

g

e

? "
/ ) a. , (\)
A ,7/1; 7@ - j&b&,&v/mﬁy

- Notary Public

CERTIFICATE QOF SERVICE

{ hereby certify that I have sent a copy of the foregoing Motion to
Cecil G. Chason, Foley, Alabama, John V. Duck, Fairhope, Alabama,
James W. Howell, Foley, Alabama andJ. B. Foley, c/o Magnolia Land
Company, Foley, Alabama by mailing same by Unitedaipates mall,,property
addressed and first class postage prepaid on the gﬁ ay of gé/%z ,

1968.

I

e
JOHN GROW




EXHIBIT "A®

STATE OF ALABAMA )

COUNTY CF MOBILE )

Before me the undersigned authority personally appeared John

Grow, who being first duly sworn does depose and say as follows:

1. On or about October 18, 1966, I received suit papers
irom our client, Cole Construction, Inc., wherein it had been sued
by Magnelia Land Company, Inc, in the Circuit Court of Baldwin County,
Alebama, At Law No. 7192 which claimed trespass to land of the Plaintiff

by the Defendant. No jury trial was demanded

Ze On Cctober 2b, 1966, I telephoned James W. Howell, atiorney
for the Plaintiff, at Foléy, Alabama, adviging that I was representing the
Defendant, Cole Construction, Inc., requesting that he not take a default
judgment until he notified me as I needed additional time to investigate
the case. Mr. Howell agreed to this. As I had information in my file
that possibly Ceole Construction, Inc. had acted at the direction of the
City of Foley in any alleged trespass, I telephoned Mr. Cecil Chason
on October 25, 1866, who I knew was the attorney for the City of Foley,
and I discussed the case with him based on my knowledge at the time.

On October 25, 1968, I wrote my client advising of Mr. Howell's agree-

ment.

3. Subsequently, on November 3, 1966, I again telephoned

Mzr. James W. Howell in Foley relative to the case and inguiring why he

v BB ag g
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had not joined the City of Foley as a defendant, since Cole Construction,
Inc. had done its work under a contract with that City and under its
direction. Mr. Howell stated he did not want to veluntarily join the City
or Byrd L. Moore & Co. as defendants. During this conversation Mr.
Howell reconfirmed his agreement not to take any action without notifying

me first.

4, After this, I conducted an investigation of the case and
having belief of possible liability, on the part of Byrd L. Moore, Inc.
and the City of Foley, Alabama, I prepared and filed a third-party com-
plaint and answer to the original complaint on December 13, 1967. I had
not heard from Mr. Howell during the interim and I served him with & copy
of the answer and third-party complaint at the same time it was filed with

the court.

D. I subsequently telked with both Mr. Chason and Mr. Duck,
both representing third-party defendants and no mention was made of any
default judgment. The first notice I had of a default judgment was on
September 6, 1968 when Mr. Chascon advised me by letter that he had
examined the court records and it showed an eniry of a default judgment
with 2 writ of inquiry. On September 8, 1968, I telephoned the Clerk's
office of the Baldwin County Circuii Clerk and was advised by Mrs.
Blackmon that no damages had been proved in the case. I was also
advised that Mr. Howell no longer represented anyone and no new attorney

of record was listed for the Plaintiff.

6. I have been informed, but do not know it to be & fact, that

Mr. Howell is no longer practicing law and has not practiced for several




months. There is presently cn file a plea of not guilty to the complaint
which plea is supported by a valid defense of no liability to the action of
trespass, as the Defendant was acting as the agent of the City of Foley

and/or Byrd L. Moore & Co., whe was the supervising engineer.

g7

/ e
JOHN GROW

SUBSCRIBED and SWORN

to be fore me on this Q&Z

7 C
day of > /,,»{’)Zﬁiﬁ'/}(,/&é/? <, 1968.
77

SEP 131968
€ ; 7
/f fndd j %f\ 72[ /Z»Zﬁ/fﬂég/ ALIGE 4, SHEK ReGIsTER

Notary Public
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MAGNCLIA LAND COMPANY, INC,.
a coxrporation,

IN THE CIRCUIT COURT OF

bl

BALDWIN COUNTY, ALABAMA.
PLAINTIFF,

L

vs

COLE CONSTRUCTICN, INC.,
a corporation,

AT WL R AT A L e L

DETENDANT.

AT LAW, NO. 7192

JUDGMENT BY DEFAULT WITH WRIT OF INQUIRY

Came the plaintiff by attorney and the defendant came not, but
made defauit. It is therefore considered and adjudged by the
Court that the plaintiff recover of the defendant the damages in
this bhehalf expended; but inasmuch as such damages are unknown to
the Couxt, let the plaintiff submit his proof, that the Court may
inguire of and assess the damages.

DONE this the @iday of /7

1S

Do, Va g AL L
7/ Mashbur
i

elffair J;° | n
Judge, 28t¥ Judicial Circuit

AlE . DEY &5%=

' 9 Yl "@.,i
‘. arT "
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| as Attorney for the Cole Construction Company, Inc., as Follows:

CLERK

REGISTER

MAGNOLIA LAND COMPANY, INC., a Corp.,

Plaintiff,

IN THE

VsS.
CIRCUILT COURT OF BALDWI
COLE CONSTRUCTION, INC., a Corp.,
COUNTY, ALABAMA.
Defendant & 3rd Party
Plaintiff, NC. 7192
Vs.

Byrd L. Moore & COMPANY, and
The City of Foley, a Municipal
Corporation, jointly and severally,

3rd Party Defendants.

N N Mt Nt N St Mot N S Mot Mt N N Nt M Nt S Mt S N

APPEARANCE:

For the Plaintiff, Magnolia Land Co. Hon. John Chason
Chason, Stone & Chason,

For the Defendant, & Bay Minette, Alabama

3rd party Plaintiff, Cole Construc-

tion Co., Hon. John Grow,
Armbrecht, Jackson &
Demouy,

Mobile, Alabama.

For Defendant, Byrd L. Moore &
Company, Hon. John Duck,
Fairhope, Alabama.

For Defendant, City of Foley, Hon. Cecil G. Chason,

Foley, Alabama
{Not present)

STIPULATION

It is STIPULATED and AGREED by and between Magnolia Land
Company, Inc., a Corporation, and Ccle Comstruction Company,
Inc., & Corxrporation, acting by and through their Attorneys,

John Chason, as Attorney for Magnolia Land Company, and John Grow,

1. That the Magnolia Land Company, Inc., a Corporation,
filed a sult for damages against Cole Comstruction Company, Inc.,
a Corporation, on September 28, 1966; that sult papers were
served on the defendant, Cole Construction, Inc., a Corporation,

on October 18, 1966; no jury trial was demanded in the suit.

a BB 20e 209
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2. That Mr. John Grow will testify that on October 25,
1966, he telephoned Mr. James W. Howell, who was then the At-
torney for the Magnolia Land Company, Inc. and advised Mr.
Howell that he represented Cole Comstruction, Inc., and
requested no default judgment be taken in the suilt unless
Mr. Howell notified Mrx. Grow, as the defendant needed time to
investigate the case, to which Mr. Howell agreed;

3. Mr. Grow will further testify that he again called
Mr. Howell on November 3, 1966, inquiring as to why the City
of Foley had not been joined as a defendant, and Mr. Howell
stated that he did not want to voluntarily join the City or Byrd
1. Moore & Company as defendants, and in this conversation
Mr. Howell reconfirmed his agreement not to take any action
without first notifying Mr. Grow.

o Nothing further was done by Mr. Howell or by Mr. Grow
until approximately nine months later, at which time on August
=31st, 1967, Mr. Howell secured a default judgment in favor of
Magnolia Land Company, Inc., against Cole Construction, Inc.,
but no writ of inquiry was exercised to ascertain the amount

of damages; nothing further was done after August 31, 1967,
until on December 13, 1967, some three and one half months
later, when Mr. Grow, on behalf of Cole Construction, Inc.
filed its pleas to the merits of the suit and made Byrd L.
Moore and the City of Foley third party defendants; at that
time Mr. Grow had no knowledge of the default judgment against
Cole Comstruction Inc. Again the suit remained dormant from
December 13, 1967, until September &, 1968, at which time Cecil
Chason informed Mr. Grow by letter concerning the default
judgment; Mr. Grow telephoned Mrs Duck, the Clerk of the Court,
who confirmed the zbove proceedings and Mr. Grow then filed his
motion to set aside the default judgment, on which hearing we

are now engaged in.
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MAGNOLIA LAND COMPANY, INC., 2 Corp.,

Plaintiff,

IN THE

CIRCULT COURT OF BALDWI:

COUNTY , ALABAMA.
NG. 7192

vs.
COLE COMSTRUCTION, INC,, a Corp.,

Defendant & 3rd Party
Plaintiff,

Vs.
Byrd L. Moore & COMPANY, and
The City of Foley, a Municipal
Corporation, jointly and severally,

3rd Party Defendants.

R L Rl L SN S, ML N L L N L LS LW L L W

APPEARANCE:

For the Plaintiff, Magnolia Lend Co. Hon. John Chason
' Chason, Stone & Chason,

For the Defendant, & Bay Minerte, Alabams

3rd party Plaintiff, Cole Construc-

tiom Co., _ Hon. John Grow,
Armbrecht, Jackson &
Demouy.

Moblile, Alabema.

For Defendant, Byrd L. Moore &
Company, Hon., Jobhn Duck,
- Falrhope, Alabama.

For Defendant, Clty of Foley, - Eon. Cecil G. Chason,

roley, Alabama
(Not present)

STIPULATICHN

it is STIPULATED and AGREED by and between Magnolia Land
Company, Inc., & Corporation, and Cole Comstruction Company,
Inc., a Corporation, acting by and through thelr Attorneys,
John Chason, as Attorney for Magnolia Land Company, and John Grow,
as Attormey for the Cole Construction Company, Inc., 28 Follows:
1. That the Magnolia Land Company, Inc., a Corporatien,
filed a suit for damages against Cole Construction Company, Inc.,
a Corporation, on September 28, 1966; that suit papers were
served on the defendant, Cole Constructicm, Inc., a Corporation,

on Qctober 18, 1966; no jury trial was demanded in the suilt.




2., That Mr. John Grow will testify that on October 25,
ﬁ?%@, he telephoned Mr. James W. Howell, who was then the At-
torney for the Magnolla Land Company, Inc. and advised Mr,
Howell that he represented Cole Construction, Inec., and
requested no default judgment be tazken in the suit unless
Mr. Howell notified Mr, Grow, as the defendant needed time to
investigete the case, to which Mr. Howell agreed;

3. Mr. Grow will further testify that he again called
Mr. Howell on November 3, 1966, inquiring as to why the City
of Foley had not been jolned as a defemndant, and Mr. Howell
stated that he did not want to voluntarily join the City or Byrd
L. Moore & Company as defendants, and in this conversation
Mr. Howell reconfirmed kis agreement not to take any action
without first notifying Mr. Grow.

Nothing further was done by Mr. Howell or by Mr. Grow
until approximately nine months later, at which time om August
:31lst, 1967, Mr. Howell secured a default judgment in favor of
Magnolla Land Company, Inc., againsi Cole Comstruction, Iﬁa.,
but no writ of inquiry was exercised to ascertain the amount
of damages; mnothing further was done asfier August 31, 1967,
until on December 13, 1967, séme three and one half months
Eat@r, when Mr. Grow, on behalf of Cole Conmstruction, Ine.
£iled its pleas to the merits of the suit and made Byrd L.
Moore and the Clty of Foley third paré? defendants; at that
time Mr. Grow had no knowledge of the default judgment against
Cole Comstruction Inc. Again the suit remained dormant from
Decenber 13, 1967, until September 6, 1968, at which time Cecil
Chason informed Mr. Grow by letter c@mcérniﬁg the default
Judgment; Mr. Grow telephoned Mrslﬁack, the Clerk of the Court,
vwho confirmed the above proceedings an& Mr. Crow then filed his
motion to set aslde the default juﬁgménts on which hearing we

are now engaged in,




Ceclt G. CHASON

ATTORMNEY-AT-LAW
FCLEY, ALABAMA 36535

December 29, 1267

Mrs. Alice J. Duck
Clerk of Court
Bay Minette, Alabama

Re: Magnolia Land Company,
Inc. vs. Cole Constructien,
Inc., vs. Byrd L. Mcore &
Co. and City of Foley, Ala.

Case No. 7192

Dear Mrs. Duck:

Enclosed is Plea in Abatement in the above styled
cause, copies of which I am this day mailing to James W.
Howell, Attorney for the Plaintiff, and John Grow, Attorney
for Defendant and Third-Party Plaintiff.

CGC:jc
Encl: as stated

- ¢c¢: Mr. James W. Howell
Attorney at Law
Foley, Alabama 363535

Mr. John Grow

Armbrecht, Jackson and DeMouy
Attorneys at Law

Mobile, Alabama




ARMBRECHT, JACKSON & DEMOUY

LAWYERS
MERCHANTS NATIONAL BANK BUILDING

P ©. 80X 290
g s
MARSHALL J. DEMGUY MOBILE, ALABAMA AREA CODE 205
WM, H. ARMBRECHT, I s 4332. 6751
DT e CABLE AGDR
BROOX G. HOLMES BERESS
W. BOYD REEVES SEALAW
JOHN GROW
LOUIS H. ANDERS, JR.
FRANK B. McRIGHT
¥, D. LOTT. JR.
CLIFFORD FOSTER, OT
T. K. JACKSON, OT
€.E. PEEBLES, IX December 12, 1967

Mrs. Alice J. Duck, Clerk
Circuit Court of Baldwin County
Baldwin County Courthouse

Bay Minette, Alabama

Re: Magnolia Land Company, Inc. v.
Cole Construction, Inc.
Case No. 7182

Dear Mrs. Duck:

Enclosed please find Answer and Third Party Complaint which
we would appreciate your filing and having served upon the Third-Party

- Defendants as shown on the Third Party Complaint.

Very truly yours,

JG/bm
Enclosure

ce: (w/encl) James W. Howell, Esquire
Foley, Alabama




FRTEENY

JamMes W. . HoweLL
ATTORKEY AT Law
FoLeY, ALABAMA Jo83s

PostT OrFFice Box 206 AReA CopE 205-943-3602

September 26, 1966

Mrs. Alice Duck

Circuit Clerk 7/ 7

Bay Minette, Alabama

RE: Summons & Complaint, Magnolia Land Co., Inc. vs Cole Construction

Enclosed please find Summons and Complaint in Tthe above
referenced matter.

Thank you very much.

JWE:ec
encs:




MAGNOLIA LAND COMPANY, * IN THE CIRCUIT COURT CF
NC., a corporation, *
' * BATLDWIN COUNTY, ALABAMA
Plaintiff, *
&
_ : * AT AW
COLE CONSTRUCTION, INC., *
a corporation, 3*
e
Defendant. * CASE NO. 7182
PLEAS

The Defendant, for answer to the Complaint, saith thal he is

not guilty of the malters alleged therein.

ARMBRECHT, JACKSCN & DeMOUY

T e .y _}j;

CERTIFICATE OF SERVICE
i do hereby certify that | have on this_,/. Z...cay

of

- e 196, [, served 2 copy of the

foregoing pleading on counse! for all carties to this

Proceeding, by mailing the sarme by United States mail,

N _propgriy addr%c!ass po%@epaid.
u el 17 M




MAGNOLIA LAND COMPANY, ¥ IN THE CIRCUIT COURT OF
M., acorporation, *
* BALDWIN COUNTY, ALABAMA
Plaintiff, *
%
- e
o * AT LAW
COLE CONSTRUCTICON, INC., #
& corporation, *
£
ieiendant. * CASE WO, TiBZ
PLEAS
- The Defendant, for answer to the Complaint, saith that he is

s not guilly of the matters alleged therein.

Lmn L
JOEN GRCW

CERTIFICATE OF SERVICE \f(‘
I do hereby certify that | have on this_,_/ 7. cay

of .. l ........................... , 1953 served & copy of the
foregeing pleading on counsel for all parties to this

érroceeding, by mpailing the same by United States mail,
properly addreswmss poglage prepaid.
COYrn






