IN THE CIRCUIT COURT CF

PETITIONERS
i BAIDWIN COUNTY, ALABAMA
! AT L
. HARRY D'OLIVE, AS JUDGE OF

? PROBATE OF BALDWIN COUNTY, ALABAMA CASE NO. 7149

g oyl el kel el an

RESPCNDENT

This cause coming on this day to be heard was presented on
: the verified petition, stipulation of the parties and answer of
f the Respondent, and petitioners’ replication o respondent's
; answer. The Court having heard and considered the arguments of
f counsel 1Is of the opinion that petitioners are entitled to the
f relief for which they pray.

It is the finding of this Court that Act No., 552, as set
. forth in Title 17, Sectiom 145 (1) Code of Alabama, is not
€ applicable in that the primary election which next preceded the
i general election of November 8, 1966, was the Democratic Party
f Primary, commonly referred to as the "Democratic Run-~off Primary",
'ééheld on May 31, 1966 in which Primary Election a total of 7,541 vote:
i were cast in the race for the County (Office of Commissioner, |
gibistrict No. &, this being the County Office for which the 1argest;
%%number of votes were cast, and at said time the number of qualified
égvote?s of Baldwin County, ilabama as shown on the published list
i of qualified electors as required by Section 38, Title 17, Code

of slabama of 194C, published in the Spring of 1966, was 17,823.

%glt therefore follows that Title 17, Section 145 (1) Code of
| Alabama of 1940 is inapplicable.

It is therefore Ordered, adijudzed and Decreed by this Court
zéthat the respondent, Harry D'0Olive, as Judge of Probate of
£ Raldwin County, Alabama, in causing the ballots to be printed for
the genersl election to be conducted in Baldwin County, Alabama

? onn November &, 1966 include thereon the names of C. 4lton White,

Jason Kutack, Jerry Perkins and Max Foreman, as the candidates of §
i the Republican Party for the cffice of Tax sssessor; Member,
i

County Board of Education, ‘District No., 2; County Commissioner,
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District No. 2; and County Commissioner, District No. 4,
respectively, of Baldwin County, alabama,

It is further Ordered that the cost herein be taxed to
petitioners.

Done this 7th day of September, 1966.

MASHRURN, JUDee
COURT OF BALDWIN COUNTY, ALABAMA




THE STATE OF ALABAMA, ex rel C. &lton
White, et al IN THE CIRGULT COURT

Petitioners F pALDWIN COUNTY, ALABANMA
2 2

AT Lik. NC. 7149.

Responden

\;J\J\,/V\‘/\“/\h/\ui\,/\g/\“,’v\dl\mf"

STIPULATION AND ANSWEZR TO PETITICN FOR MANDAMUS

is herebvy stipulated and agrecd by and between the
(=3

(w3

i

Atrorneys ifoxr the Petitioners and the Attorney Lor the Respondent,
Harry D'0Olive, as follows:
1. That Respondent admits all material allegations and

averments contained in paragraphs one through seven both

inclusive. The parties hersto furtner stipulate and agree that

in the May 31, 1965 Democratic Run-off Election in tne race for
County Commissioner, District Number Four, chere were a total

of 7,541 vores cast and at such time the number of qualiiied

()

voters in Baldwin County, Alabama, as shown on the published
list of qualified electors as regquired by Section 8 Title 17
the Coce of Alabama of 1940, published in the Sprimg of
1906 was 17,32C. It is further stipulated that the Rum-ozi
race for County Commissioner, District Number Four was the
Councy race in walch the largest number oL ballots were cast.
2. For answer to Paragraphs numberad 3 and 9 of the

petition your respondent shows that ne, as Judag
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on the tallots to be used in Balawin Counlty in the general
clection to be held on November §, 19006, the names 0L any

o

candidatas for County offices when such candidates were nominated




by any political party when the sald political party could have
called a primary election uncer Sections 120 amd 237, Title 17
of the Code of 1940, but failed to do so and more than sixty
percent of the qualified electors in the cdunty participated

in a primary election next preceding the general electiom.
Respondent avers that the foregoing facts were and are co-

existent in that the Republican Party of Balawin County, Alabama,
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11,960 qualifisd electors in Baldwin County, Alabama, participat-
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primary election nmext preceding the general election

w

to be held on November 3, 1960, and the number oif qualiiied
voters in Baldwin County, Algbama, as shown on the published
iist of qualified slectors as required by Sectionm 18, Title 17,
of the Code of 1940 published in the Spring oif 1900 was 17,82%.
Respondent denies that he has refused to have the names ol

C. Alton White, Jason Kutack, Jerry Perkins and Max Foreman, as
the candidates of the Republican Pariy for the office of Tax
Assessor, Memper, County Board of Education, District Z2; County

Commissioner, District Z, and County Commissioner, District 4,
spectively, oif Baldwin County, but avers that he is proaibited

firom doing so by Title 17, Section 145 {1}.

NPt S —
A%Eéé&_i} r Respondent.

ACCEPTED

Lo
4ftorney for Respondent

b%“orneys for Petitiomers
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STATE OF ALABAMA, ex rel C., Alton IN THE CLRCULT COURT Cor
Whice, et &l.,
BALDWIN COUNTY, ALABAMA,
Petitioners,
AT LAW. NG, 7149
VS.

HARRY D'OLIVE, as Judge of Probate
lof Balawin County, Alabama,

esSpoLt dent

Moo S N Y M N N N N N N N N

R EPL ICATTIOCN

The Petitioners by way of replication to Respondent's

snswer to paragraphs numbered 8§ and ¥ of the original petition

-t
3t

electors participated in the primary

o
e
@

deny that 11,960 qualirfie
election next preceding the general electiom to be held on Novem-
ber &, 1986, and show unto the Court that on the contrary in
the May 51, 1966 Democratic Primary Election fLor Zelcawim County,
Alabama, a total of only 7,541 votes were cast in the run-oi:
race For the County oifice of Commissiomer, District No. 4, rchis

being the Councy office for which the largest numoer of votes

Baldwin County, Alabama, as shown on che published list of

gualified elector as reguired by Sectiom 38, Title 17,
Fal ] T e t e T Fg 0oz
Code of Alzbama of 1940, published in the Spring of 1¥0d, was

~ i~ 4

17,82:. Petitioners rtherefore aver that omly &4Z..% ol the vote
}

was cast pursuant to Title 17, Sectionm 143 (1), anc taerefore Act

552 has no zpplication.

Attoryéys Lor Petitiom
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STATE OF ALABAMA, ex rel C. Alton
White, et al,
Petitioners, IN THE CIRCUIT COURT OF

HARRY D'OLIVE, as Judge of Probate

of Baldwin County, Alabama,

)
)
)
%
Vs. % BALDWIN COUNTY, ALABAMA
% AT LAW NC. 7149
)
)

Respondent.
ANSWER TC PETITION FOR MANDAMUS

Now comes the respondent in the above styled cause, by
his attorney, and for answer to the petition heretofore filed in
sald cause says:

1. Respondent says that he does not have knowledge of
all of the facts set forth in Paragraph 1 of the said petition and
therefore, cannot admit nor deny the averments of said paragraph.

2. Respondent admits the averments of Paragraph 2 of th
petition.

3. Respondent admits the averments of Paragraph 3 of th
petition.

4. Respondent admits the averments of Paragraph L of th;

petition.

5. Respondent does not have knowledge of all of the fact

set forth in Paragraph 5 of the petition and, therefore, can neithe

admit nor deny the averments thereof.

6. Respondent admits the averments of Paragraph 6 of the

petition.

7. Respondent admits the averments of Paragraph 7 of thée

petitiocn.

8. TFor answer to Paragraphs numbered & and 9 of the
petition your respondent shows that he, as Judge of Probate of
Baldwin County, Alabama, is prohibited from causing to be printed
on the ballois to be used in Baldwin County in the general electioc:

to be held on November 8, 1966, the names of any candidates for

county offices when such candidates were nominated by any political

party when the said political party could have called a primary
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election under Sections 336 and 337, Title 17 of the Code of 1940,
but failed to do so and more than sixty percent of the qualified
electors in the county participated in a primary election next
preceding the general election. Respondent avers that the fore-
going facts were and are co-existent in that the Republican Party
of Baldwin County, Alabama, could have called a primary election
under Sections 336 and 337, Title 17 of the Code of Alabama of
1940, but failed to do .sc and 11,960 gualified electors in Baldwin
County, Alabama, participated in the primary election next precedi
the general election to be held on November &, 1966, and the numbe
of qualified voters in Baldwin County, Alabama, as shown on the
published list of qualified electors as required by Secticn 38,
Title 17, of the Code of 1940 published in the Spring of 1966 was
17,823. Respondent denies that he has refused to have the names
of C. Alton White, Jason Kutack, Jerry Perkins and Max Foreman, as
the candidates of the Republican Party for the offices of Tax
Assessor, Member, County Board of Educaticn, District 2; County
Commissioner, District No. 2; and County Commissioner, District
No. 4; respectively, of Baldwin County, but avers that he is

prohibited from doing so by Title 17, Section 145(1).
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STATE OF AIABAMA ex rel C. Alton White, )} 1IN THE CIRCUIT COURT OF THE
Jason Kutack, Jerry Perkins, Max Fore- )
man, John S. Huffman, and John Robert- )
son; C. ALTON WHITE; JASON KUTACK;
JERRY PERKINS; MAX FOREMAN; JOHN S.
HUFFMAN; and JOHN ROBERTSON;
Petitioners;

28th JUDICIAL CIRCUIT

OF ALABAMA
vs.

HARRY d'OLIVE, as Judge of Probate of
Baldwin County, Alabama,
Respondent.

CASE NO. 22/59/‘??

R i T W T S P

TO ALICE J. DUCK, CLERK OF THE CIRCUIT COURT OF THE 28TH JUDICIAL
CIRCUIT OF AILARAMA:;--

The foregoing petition having been presented to and considered
by me, it is hereby ORDERED that an alternative writ of mandamus,
as prayed in the bill, issue to the respondent, Harry d'Qlive, as
Judge of Probate of Baldwin County, Alabama, and be made returnable
before me on the 7 day of Do ol bl , 1966, at [i3o o'clock
£ .M., in the Courthouse at Bay Minette, Alabama.

Dated this ;32231 day of /ﬁlzuv&kgﬁ , 1966.
[

[ JUDGE/
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FILED , 1966.

Circuit Clerk
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ALTERNATIVE WRIT OF MANDAMUS

STATE OF ALABAMA ex rel C. Alton White, ) 1IN THE CIRCUIT COURTY QF THE
Jason HKutack, Jerry Perkins, Max Fore- )
man, John S. Huffman, and John Roberi- )} - R

23th JUDICIAL CIRCUIT

son; C. ALTON WHITE; JASON KUTACK: J
JERRY PERKINS, MAX FOREMAN, JOHN 5. )
ﬁHFFMéﬁ an@ JOEM ?@BER?S@ﬁg ‘ ) : :
‘ . ' Petm&leaersg 3 OF ALABAMA
vE. L )
SR T . o
E&REE d @LI?Eﬁ as J&ége of Probaﬁe of ) . ;gzcj
Baléwin County, Alsbame, Y GASE No. 7 /4L 7
Respondent. 3 i

TO: HARRY d'OLIVE, as Judge of Probate of Baldwin County, 'Alahama»-~-

Whereas G. Aitom white, Easan Kaaaek ﬁexry ?erkxns Max Feraman,
John 8. ﬁufﬁman, apd John Robertson, as petitioners and asg relators,
have filed in this Court and presented to the Homorable T. J. Mashburn,
Judge thereof, a petition for an alternmative writ of mendamus command-
ing and orderzng as hereinafter set forth, a copy of which petition
is attached hereto, and the said Judge of said Court has ordered the
issuance o$ the alternative wrlt so @rayeé ﬁav'_

You are hereby ordered and commanded forthw&th to pzint or cause
to be printed on the ballots to be used in the general election of
November 8, 1966, the names of C. Alton White, Jason Kutack, Jerxy
Perkinsg and Max ?oreman_as the candidates ef'the Republicar Party for
the offices of Tax Assessor; Member, County Board of Education,
District ¥o. 2; County Commissioner, Bistrict No. Z2; and County
Commissioner, District No. 4; respectively, of Baldwin County; or
glse appear. bef@re this ﬁnnorabie Court in the Courthouse at Bay
Minette, Alabama, on the _ 77 day of %/'1,f” , 1966, ’mf/ﬁ
o cxock __. M. and show cause why you should”not do so.

Witness my hand on this the 2.9 day of fﬁc£4% s L9686,

Afx’j‘/ _.L S /,{:j\? ‘

Clerk of jthe Circuit Court of the
28¢th Judicial Circult of Alabama

STATE OF ALABAMA - )
Eazawzﬁ COUNTY )

T@ THE SHERIFF @F EA&IW%& Cﬁﬂﬂ?? AL&E&M&.
You are hereby commanded forthwith to serve a copy of the fore-

going alternative writ of mandamus upon Harxry é¢'0live as Judge of
Probate of Baldwin County, Alabama.

\
Witness my hand this the _ 1.y day of //;acﬁw s 1966.

///;/ ;,( >/ Llar 4>///

Clerk of the Circu&t Court of the

28th Juéicxax Circuit of Alabama
I, N Sheriff of Baldwin Ceunty, Alabama, have
executed the above summons by serving a copy of the foregoing aiternative
writ of mandamus personally on Harry d'Olive as Judge of Probate of
Baldwin County, Alabama, on this the day of , +966.

127
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STATE OF AIABAMA ex rel C. Alton White, ) IN THE CIRCUIT COURT OF THE
Jason Kutack, Jerry Perkins, Max Fore- )
man, John S. Huffman, and John Robert- )
son; C. ALTON WHITE; JASON KUTACK; ) 28th JUDICIAL CIRCUILIT

JERRY PERKINS; MAX FOREMAN; JOHN S. )

HUFFMAN; and JOHN ROBERTSON; )
Petitioners; ) OF ALABAMA

vS. )

)

HARRY d'OLIVE, as Judge of Probate of )

Baldwin County, Alabama, )

Respondent. ) CASE NO.

PETITION FOR MANDAMUS AND OTHER RELIEF

TO .THE JUDGE OF SAID COURT, THE HONORABLE T. J. MASHBURN:--

Come now C. Alton White, Jason Kutack, Jerry Perkins, Max Foreman,
John S. Huffman, and John Robertson, each as relator on behalf of the
State of Alabama and also in the individual capacities hereinafter
specified, and, separately and severally, wouldshow and represent unto
vour Honor the following:

1. Each of your individual relators and petitioners is over twenty-
one years of age and is a resident and qualified elector of Baldwin
County, Alabama, and a member of the Republican Party (and not the
Democratic Party) in said county. C. Alton White brings this suit as
relator on behalf of the State of Alabama, also in his individual
capacity as a qualified elector of Baldwin County, and-also in his
individual capacity as the nominee of the Republican party for the office
of Tax Assessor of said county; Jason Kutack brings this.suit as relator
on behalf of the State of Alabama, 2lso in his individual capacity as
a qualified elector of Baldwin County, and also in his individual capa-
city as the nominee of the Republican party for the office.of member
of the County Board of Education for sald county, district no. 2; Jerrxy
Perkins brings this suit as relator on behalf of the State of Alabama,
also in his individual capacity as a qualified elector of Baldwin County,
and also in his individual capacity as the nominee of the Republican
party for the office of County Commissioner of said countyy district
no. 2; Max Foreman brings this suit as relator on behalf of the State
of Alabama, also in his individual capacity as a qualified elector of
Baldwin County, and also in his individual capacity as the nominee of
the Republican party for the office of County Commissioner of said
county, district no. 4; John S. Huffman brings this suit as relator on
behalf of the State of Alabama, alsoc in his individual capacity as a
qualified elector of Baldwin County, and also in his individual capacity
as presiding officer of the 1966 Republican convention for Baldwin
County; and John Robertson brings this suit as relator on behalf of the
State of Alabama, also in his individual capacity as a qualified elector
of Baldwin County, and also in his individual capacity as Chairman of
the Republican County Executive Committee of Baldwin County.

2. The respondent, the Honorabie Harry d'Olive, is over twenty-one
years of age, is a resident of Baldwin County, Alabama, and is sued in
‘his capacity as Judge of Probate of Baldwin County, Alabama. Under
section 186 of title 17 of the 1940 Code of Alabama, the duty of having
the ballots printed for use in general elections in said county is
principally upon the respondent in his capacity as said Judge of Probate.

3. A general election is to be conducted in Baldwin County on
November 8, 1966; and in said election, among other offices, there is
to be elected for said county a Tax Assessor, a member of the County
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Board of Education {(district mo. 2), and two County Commissioners
(districts no. 2 and 4). The Republican party is a political party

in said state and county as defined in section 337 of title 17 of the
1940 Code of Alabama and has by county convention in Baldwin County,
Alabama, conducted in all respects in conformity with law (as more
fully appears in Exhibit A, which is attached hereto and hereby adopted
and incorporated by reference as a part of this petition), duly nominated
as candidates of said party for said general election C. Alton White
for the office of Tax Assessor of said county, Jason Kutack for the
office of member of the County Board of Education for said county
(district no. 2), Jerry Perkins for the office of County Commissioner
of said county (district no. 2), and Max Foreman for the office of
County Commissioner of said county (district no. 4). None of said
nominations have been withdrawn or in any wise rescinded.

4, 1In conformity with and in full compliance with the provisions of
section 145 of title 17 of the 1940 Code of Alabama, a written certifi-
cate in proper form, duly signed by John S. Huffman and Leona Newman
as Chairman and Secretary, respectively, of the 1966 Republican con-
vention for said county, was, on June 9, 1966 (more than sixty days prior
to said general election), filed with the respondent, Harry d'Olive, as
Judge of Probate of said county; and in said certificate the names of
C. Alton White, Jason Kutack, Jerry Perkins, and Max Foreman were
certified as the candidates nominated by said convention for the county
public offices as aforesaid; and attached to said certificate were
statemants by said candidates in compliance with the Alabama Corrupt
Practices Act. (A copy of said certificate is attached hereto as
Exhibit B, and is hereby adopted and incorporated by reference as a part
of this petition.)

5. Continuously to date since for more than one year prior to
May 3, 1966, C. Alton White, Jason Kutack, Jerry Perkins and Max Fore~
man have been qualified electors and actual residents of Baldwin County
and of the district if any from which or by which the offices for which
they have been so nominated and certified is to be elected; and they
possess all qualifications and requirements imposed by law for said
respective offices. Petitioners and relators participated in the
nomination process of the Republican Party; as members of the Republican
Party and not members of the Democratic Party, they did not (and were
not eligible to) participate in the Democratic Party primary elections
of May 1966.

6. Section 165 of title 17 of the 1940 Code of Alabama provides
that "in all elections held *# * % for all or any * * % county % % %
officers, the voting shall be by official ballot printed and distributed
as provided in this chapter, except when the form of the ballot is
otherwise prescribed by law, and no ballot shall be received or counted
in any election except it be provided as prescribed by law''; and section
148 in the same chapter of said title provides that 'the ballots printed
in accordance with the provisions of this chapter shall contain the
names of all candidates nominated by caucus, convention, mass meeting,
primary election or other assembly of any political party or faction”;
and section 153 in the same chapter of said title provides that "there
shall be * * % but one form of ballot for all the candidates for public
office, and every ballot shall contain the mames of all candidates
whose nomination for any office specified on the ballot have been duly
made and not withdrawn.” 1In the same chapter of said title, it is
further provided, in section 186, that '"the judge of probate for each
county shall have printed, at the expense of the county, ballots * % =%
necessary in the conduct of [the] election,” and, in section 145, that
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"the probate judge of each county shall cause to be printed on the
ballots to be used in their respective counties, the names of all

the candidates who have been put in nomination by any caucus, con-
vention, mass meeting, primary election, or other assembly of any
political party or faction in this state, and certified in writing

and filed with him not less than sixty days previous to the day of
election,” and, in section 4, that Min the event the judge of probate
of any county is unable, or neglects, fails, or refuses to perform

the duties herein prescribed, the duties, responsibilities, penalty
and authority of the judge of probate shall devolve upon the judge of
the circuit court of the county.” Furthermore, by way of penalty, it
is provided in section 402 of said title that "any officer * * % of
any county * * * whose duty it is by law to prepare and have printed
ballots for any election authorized by law to be held * * %, who shall
wilfully or negligently fail to have printed on said ballots as required
by law * % % the names of all persons entitled to be printed thereon,
* % % shall be guilty of a misdemeanor™, and it is provided in section
324 of said title that "any judge of probate or other officer on whom
the duty of a judge of probate may have been temporarily devolved, who
wilfully and knowingly neglects, fails, or refuses to perform any of
the duties prescribed in this chapter, shall be guilty of a misdemeanor’.

7. Notwithstanding said nominations, certification, and eligibility
as prescribed by law, and notwithstanding the requirements and penalties
as prescribed by law, all as aforesaid, the respondent, Harry d'Olive,
as Judge of Probate of Baldwin County, has informed the petitioners
that, unless ordered to do so by a court of competent jurisdiction, he
refuses to have the names of C. Alton White, Jason Rutack, Jerry Perkins
and Max Foreman, or any of them, printed on the ballots to be used in
said county in the general election to be held on November 8, 1966.
Petitioners are informed and believe, and upon such information and
belief aver, that said refusal by the respondent is premised solely upon
the provisions of Act No. 552 of the Regular Session of the Legislature
of Alabama of 1947, approved October 2, 1947, and, in connection there-
with, upon the number of qualified electors of Baldwin County as shown
by the list thereof prepared by respondent and published in Spring 1966,
and upon the number of votes proclaimed by officials of the County
Executive Committee of the Democratic Party of Baldwin County as having
been cast in certain county races in the May 3, 1966, primary election
held by the Democratic party in said county.

8. Said refusal by the respondent, Harry d'Olive, in his capacity
as Judge of Probate of Baldwin County, is erroneous in the following
separate and several respects:

(a) Act No. 552 is not applicable in that the primary
election which next preceded the general election of November 8,
1966, was the Democratic Party primary election held on May 31,
1966; and less than 60% of the qualified electors in Baldwin
County (according to the list thereof published in Spring 1966)
participated in said primary election according to the proclamations
thereof made by officials of the County Executive Committee of
the Democratic Party of said county.

(b) Act No. 552 is not applicable in that on March &4, 1966,
the last date for deciding whether to accept or decline the pri-
mary election law for the year 1966, the latest primary elections
whose voter participation could then be known were the Democratic
Party primary elections held in May 1964; and in said May 1964
primary elections in Baldwin County no county race had the
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participation of as much as 60% of the qualified electors in
said county.according to the proclamations thereof made by
officials of the County Executive Committee of the Democratic
Party of said county.

(¢) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would have the effect
of making nomination by primary elections a necessity and would
violate thereby Section 190 of the Constitution of Alabama, which
provides that "the legislature shall azlso make provision by law,
not inconsistent with this article, for the regulation of primary
elections and for punishing frauds at the same, but shall not
make primary elections compulsory.”

(d) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would have the effect
of making nomination by primary elections a necessity and would
violate thereby Amendment 41 to the Constitution of Alabama, which
provides that "the legislature shall also make provision by law,
not inconsistent with this article, for the regulation of primary
elections and for punishing frauds at the same, but shall not make
primary elections compulsory,’” which said amendment was adopted
at a time when the legislature had already made provision for the
nomination of candidates by the convention method as an acceptable
alternative to the primary method of nomination.

(e) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would violate section
179 of the Constitution of Alabama, which provides that "all
elections by the people shall be by ballot.” This right is sub-
stantially impaired and denied if some of the duly nominated and
certified candidates are shown on the ballet while others are not,
nor is the privilege of casting a write-in vote the practical
equivalent, particularly where voting machines are employed and
a voter is allowed (by section 105 of title 17 of the 1940 Code
of Alabama) only three minutes within the voting machine. The
effect of Act No. 552, if so applied, is to make the general
election one of form, and not of substance, as to county offices.
This result is particularly odious to a democratic form of govern-
ment as relates to the member of the Baldwin County Board of
Education, district no. 2, inasmuch as the nominee of the Democratic
party for such office was chosen without even a balloting during
the primary election conducted by that party.

(f) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would by sanction of
law in effect make the Democratic Party primary election detex-
minative of the election of county officers and thereby violate
Section 33 of the Constitution of Alabama, which provides that
"the privilege of suffrage shall be protected by laws regulating
elections”, particularly so ipnasmuch as other laws of the state
(viz, section 347 of title 17 of the 1940 Code of Alabama) limited
participation in said Democratic primary election to qualified
electors who were members of the Democrat party.

(g) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would by sanction
of law in effect make the Democratic primary election determinative
of the election of county officers and thereby violate Sections
177, 178, 181, 186, 187 and 188 of the Constitution of Alabama
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and Amendments 55, 91, 96 and 207 to said Constitution, which
said sections and amendments prescribe qualifications for the
right to vote and grant suffrage to those meeting said qualifi-
cations, particularly so inasmuch as other laws of the state
(viz, section 347 of title 17 of the 1940 Code of Alabama)
limited participation in said Democratic party primary election
to qualified electors who were members of the Democrat party.

(h) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would violate Section
22 of the Constitution of Alabama by making an exclusive grant of
special privilege to nominated candidates of the Democratic party
to have their names, but not those of their opponents, printed
upon the ballots.

(i) Act No. 552 violates Section 45 of the Constitution of
Alabama, which requires that the subject of a bill "shall be
clearly expressed in its title” in that the title of said act,
while reflecting that it would prohibit Judges of Probate from
causing the names of candidates for county offices to be printed
on ballots in general elections "under certain conditions", does
not state even in summary fashion what those conditions would be.

(j) Act No. 552 violates Section 45 of the Constitution of
Alabama, which provides that "no law shall be * % * amended * * *
by reference to its title only, but so much thereof as is % * *
amended * % % shall be re-enacted and published at length", in
that it directly amends the provisions of section 145 of title 17
of the 1940 Code of Alabama and, if applied so as to prevent the
Republican candidates from being listed on the ballot, also amends
the provisions of sections 147, 153, and 402 of title 17 of the
1940 Code of Alabama, yet the portions of said sections so amended
are not re-enacted and published at length.

(k) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would viclate Section
108 of the Constitution of Alabama, which provides that "the
operation of a2 general law shall not be suspended for the benefit
of any individual * * % or association,’ particularly inasmuch
as the provisions of sections 145, 148 and 153 of title 17 of the
1940 Code of Alabama, general laws providing for the inclusion
on the ballot of all duly nominated candidates, would by said Act,
when so applied, be suspended for the benefit of individuals
nominated by the Democratic Party and for the benefit of the
Pemocratic Party, a voluntary association.

(1) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would violate Section
108 of the Constitution of Alabama, which provides that no in-
dividual or association shall be exempted from the operation of
any general law, particulerly so inasmuch as said Act does not also
contain a provision prohibiting judges of probate from causing
to be printed on the ballot for general elections the names of
candidates for county office where nominated by primary election
and where more than 60% of the qualified electors in said county
either did not participate in said primary election or participated
in a mass meeting, caucus, convention or other assembly of some
other political party; and also ipasmuch as persons nominated to
fill vacancies in nominations are exempted from the provisions
of said Act.




(m) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would violate Section
103 of the Constitution of Alabama, which provides that "the legis-
lature shall provide by law for the regulation % %* % of %* % %
associations * * % g0 as to prevent them * % % from * % * pre-
venting reasonable competition in any calling', inasmuch as said
Act, if so applied, would in fact encourage 2 monopoly on all
county offices by the Democratic party, a voluntary assoclation,
merely because the votes cast in one or more county races for
the nomination of said party exceeded 607 of the number of qualified
electors, even though less than a majority of the qualified voters
may have participated in electing nominees of the Democratic Party
for other county offices.

(n) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would be a special or
private law as defined by Section 110 of the Constitution of Ala-
bama and thereby would violate Section 104 of said Constitution,
which prohibits the passage of a special or private law relating
to the conduct of elections.

(0) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would be a special or
private law as defined by Section 110 of the Constitution of
Alabama and would thereby violate Section 105 of said Constitution,
prohibiting such laws in any case which is provided for by a general
law, inasmuch as the listing of all duly nominated candidates upon
the ballot was already provided for by general laws, as aforesaid.

(p) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would have the effect
of a special or private law indirectly enacted through partial
repeal of the general law, section 145 of title 17 of the 1940
Code of Alabama, and thereby violate Section 105 of the Constitution
of Alabama.

(g) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would be a special or
private law as defined by Section 110 of the Constitution of Alabama
and, the journals of the legislature not affirmatively showing due
notice, it would violate Section 106 of the Constitution of Alabama.

(r) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would, in violation
of the 14th Amendment to the Constitution of the United States,
abridge the privileges of the petitioners and of other citizens
of the United States who are qualified electors in Baldwin County,
Alabama, and would deny to them the equal protection of the laws.

(s) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would, in vioclation
of the l4th Amendment to the Constitution of the United States,
deprive them of their liberties without due process of law,
particularly so inasmuch as their rights to be listed on said
ballot are being denied by virtue of the proclamation of election
results made by officials of the Democratic Party, persons whose
interests are naturally adverse to the interests of petitioners,
and yet petitioners have no recourse under the laws of the State
of Alabama to challenge or otherwise verify the veracity and accu~
racy of said proclamation.
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(t) Act No. 552, if applied so as to prevent such Republican
candidates from being listed on the ballot, would effectively
deprive the qualified electors in Baldwin County from exercising
their inherent rights as granted and recognized by Section 2 of the
Constitution of Alabama, which provides "that all political power
is inherent in the people, and all free governments are founded
on their authority, and instituted for their benefit." Act No.
552, if so applied, would as a practical fact insure the successful
candidacy, without further voting except as a matter of form, of
the Democratic party candidate for Tax Assessor on the basis of
his having received a favorable vote in the Democratic Party
primary from 36.227% of the qualified electors of Baldwin County;
of the Democratic party candidate for County Commissioner, district
no. 2, even though the greatest number of votes received by him
in the Democratic party primaries was only 30.36% of the qualified
electors of Baldwin County; of the Democratic party candidate for
County Commissioner, district no. 4, even though the greatest
number of votes received by him im the Democratic party primaries
was only 22.66% of the qualified electors of Baldwin County; and
of the Democratic party candidate for County Board of Education,
district no. 2, even though he has received not a single vote by
any qualified elector of Baldwin County. It is impossible to
determine how many, if any, of the persons who voted for any of
said Democratic party nominees in the Democratic party primary
elections will participate in the general election and in said
general election will again vote for such nominees; it is im-
possible to determine how many, if any, of the persons who partici-
pated in the Democratic party primary elections but who did not
vote for such nominees will participate in the general election
and in said general election will vote for such nominees; and it
is impossible to determine how mandy additional persons will have
become qualified to vote in said general election by registration
subsequent to said Democratic party primary elections.

9. The said refusal by the respondent, Harry d'Olive, as Judge
of Probate of Baldwin County, Alabama, is in violation of the laws and
constitution of the State of Alabama and of the United States, as
aforesaid; causes great and continuing harm and injustice to your
petitioners and relators; and furthermore will, if not corrected, be
of great damage to the electorate of Baldwin County, Alabama, particu-
larly in that (under the requirements of sections 165, 148 apnd 153 of
title 17 of the 1940 Code of Alabama) the general election for November
8, 1966, cannot be held using the ballots which the respondent proposes
to have printed; and there is no other adequate remedy available to
petitioners and relators to correct said improper action; and your
petitioners and relators would further show unto the Court that the
relief hereinafter prayed for, if granted, should be promptly forth-
coming in order to prevent the great and continuing injury and confusion.

WHEREFORE, the premises considered, your petitioners and relators
pray that the Honorable Harry d'Olive, as Judge of Probate of Baldwin
County, be made a party respondent to this petition, and that this
Court issue its alternative writ of mandamus commanding the said
respondent to have printed on the ballots to be used in the general
election of November 8, 1966, the names of C. Alton White, Jason Kutack,
Jerry Perkins and Max Foreman as the candidates of the Republican Party
for the offices of Tax Assessor; Member, County Board of Education,
District No. 2; County Commissioner, District No. 2; and County
Commissioner, District No. 4; respectively of Baldwin County, Alabama;
or to appear on a date, time and place set forth in such writ to show
cause why he should not do so; and
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Your petitioners and relators further pray that, upon a final
hearing hereof, this Courtwill make said writ peremptory and permanent;
and

Your petitioners and relators further pray for such other and
further relief and for such other and further decrees or judgments as
they may be entitled to receive under the foregoing allegations, as,
for example, the assumption by your Honor as Circuit Judge under the
provisions of section 4 of title 17 of the 1940 Code of Alabama of the
responsibility for causing the ballots to be printed for said general
election according to law and including thereon the names of C. Alton
White, Jason Kutack, Jerry Perkins and Max Foreman as the candidates
of the Republican Party for the offices of Tax Assessor; Member, County
Board of Education, District No. 2; County Commissioner, District No. 2;
and County Commissioner, District No. &4; respectively, of Baldwin
County; ox, by way of further example, if necessary, the approval by
your Honor of the right of C. Alton White, Jason Kutack, Jerry Perkins
and Max Foreman to withdraw their respective candidacies and then, if
so elected by the Republican County Executive Committee of Baldwin
County to fill the vacancies created by their own resignations, their
right to have their names placed upon the ballot, the provisions of
Act No. 552 being inapplicable by its own terms to candidates nominated
to fill vacancies.

C. ALTON WHITE; JASON KUTACK; JERRY
PERKINS: MAX FOREMAN; JOHN S. HUFFMAN;
and JOUN}ROBE TSONb Petitioners,

By (;&Zf:/ iﬁiﬁg:

A;torney for Petitioners

STATE OF ALABAMA )
BALDWIN COUNTY )

Before me, //i;1x ’4;4//;;i(éi&ﬁwxf , the undersigned Notary
Public for said County and State, personally appeared John S. Huffman,
who, being first duly sworn, deposes and says that he is one of the
petitioners and relators in the foregoing petition; that he is con-
versant with the allegations contained in said petition and in Exhibits
A and B thereto; apd that said allegations are true and correct.

This the /?qyuaay oﬂﬁzé& P , 1966.

7

Subscribed and sworn,to
before me, this ¢/ day
oﬁﬁzéaéy/m%7;77 , 1966.

D vees
/ Notary Public

w/\é/" " Mc_m (L.S.)

lohn 5. moip

S S Syt S Nt N

Petitioners' mailing addresses:
C. Alton White: P. 0. Drawer B, Robertsdale, Ala.
Jason Kutack, Hancock Road, Fairhope, Ala.
Jerry Perkins, 601 Day Ave., Bay Minette, Ala.
Max Foreman, P. O. Drawer 280, Foley, Ala.
John S. Huffman, 204 Bay View, Fairhope, Ala.
John Robertson, 556 Jan Drive, Fairhope, Ala.

Attor égfo?:zig}g?onerS‘

\‘ h‘-—k\q\\l‘f—w l‘e Lo \\,/%c {,(, { frwg.cr*z“ { {/n. .

0f Counsel for PetlthHEIS‘
Sam C. Pointer, Jr.

807 Massey Building
Birmingham, Alabama 35203
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I hereby cerxrtify that on this the ‘ZQ'i-day of iguguagﬂ ,
. ot
1966, I mailed a copy of the foregoing, by first-class U. S. mail,

postage prepaid, to the Attorney General of the State of Alabama.

g

Attorney for petitioners and relators.




EXHIBIT A

As authorized by and in conformity with section 336 of title 17
of the 1940 Code of Alabama, the Republican Party of Alabama elected
not to accept and come under the primary election law with respect to
nominating candidates of such party for county offices in Baldwin
County, Alabama, said action being taken by resolution adopted by its
State Executive Committee on February 19, 1966, a copy of which resolu-
tion, duly certified by the Chairman and Secretary of said Committee,
was filed with the Secretary of State of the State of Alabama on March
3, 1966, more than sixty days before the day fixed for holding the
first primary election Of 1966.

By said resolution, the State Executive Committee of the Republican
Party of Alabama also authorized and empowered the Republican County
Executive Committee of Baldwin County, Alabama, to determine whether
candidates of such party for county offices of Baldwin County, Alabama,
should be nominated by means of a county mass meeting or by means of
a county delegated convention, and to issue an appropriate Call to
implement said decision.

Oa April 5, 1966, the Republican County Executive Committee of
Baldwin County, Alabama, as so authorized and empowered, determined
to hold a county delegated convention for the purpose, among others,
of nominating candidates of the party for county offices of Baldwin
County, Alabama, and issued an appropriate Call therefor, the delegates
thereto to be elected by beat meetings of Republican voters held on
May 3, 1966, in conformity with the provisions of Article 2 of Chapter
2 of title 17 of the 1940 Code of Alabama.

Pursuant to said Call, said beat meetings were held on May 3,
1966, in conformity with the provisions of Article 2 of Chapter 2 of
title 17 of the 1940 Code of Alabama, and the delegates so elected as
said beat meetings did subsequently, on June 4, 1966, pursuant to said
Call, convene and, among other business, elect John S. Huffman and
Leona Newman as presiding officer and secretary, respectively, of said
county convention and elect C. Alton White as nominee of the party for
the office of Tax Assessor of Baldwin County, Alabama, Jason Kutack
as nominee of the party for the office of member on the Baldwin County
Board of Education, district no. 2, Jerry Perkins as nominee of the
party for the office of County Commissioner of Baldwin County, district
no. 2, and Max Foreman as nominee of the party for the office of County
Commissioner of Baldwin County, district no. 4. Said elections were
regular in every respect, and no contest has been instituted or
suggested as to any of said elections.
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EXHIBIT B

STATE OF ATABAMA June 9, 1966
BALDWIN COUNTY

Honorable Harry D'Olive
Judge of Probate
Baldwin County

Bay Minette, Alabama

We, Jno. 8. Huffman and Leona Newman, hereby certify that we were
duly elected as Chairman and Secretary, respectively, of the Repub-
lican County Convention of Baldwin County, Alabama, held on June &,
1966, at Robertsdale, Alabama, and that at said Convention the
following persons were dected as the nominees of the Republican
Party for the public offices shown opposite their names:

State Senate: Robin Swift, Jr.
State Representative, Place 1: Paul A. Terry
State Representative, Place 2: James P. Nix

Tax Assessor: C. Alton White
Board of Education: Jason Kutack
County Commissioner, District 2: Jerry Perkins
County Commissioner, District 4: Max Foreman
State Executive Committee: John A. Robertson

Attached hereto are the statements required by the Corrupt Practices
Act for the above mentioned candidates.

This the 9th day of June, 1966.

Jno. S. Huffman /s/

Leona Newman /s/

Subscribed and sworn to before me
this 9th day of June, 1966.

John A. Robertson /s/
Notary Public
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