|STATE OF ALABAMA |

/BALDWIN COUNTY |
‘TO ANY SHERTFF OF THE STATE OF ALABIMA:

You are hereby commanded to summon Francis E. Harrell
%to appear within thirty days from the service of this writ in the
%Circuit Court, Equity Side, to be held for said cqunty at the place;
é@f holding sﬁme, and then and there demur, plead to of enswer the
;éill of Complaint of Dougles E. Vieg, John C. Vieg, Vietor G. Vieg,
iGharlette Bleir and Evae Fox.

Witness my hand thisgzgf%k day of May, 1943.

(RAN et

Regigter of the Cirecuit Court of
Baldwin County, Alabema, in Equity.




TO THE HONORABLE F. W, HARE, JUDGE OF THE CIRCUIT COURT OF BALDWIN
- COUNTY, ﬂLABAﬂA STITING IN EBQUITY: -

Your Orators, Douglas E. Vieg, John C. Vieg, Victor G.
Vieg , Charlotte Blair and Eva Fox, g)resent this Bill of Complaint
'.against Francis E. Harrell, and thereupoﬁ your Orators compiain
and show unto the Court and your Honor as follows:

1. Your Orators are each over tﬁenty-one,years of:aga'
and are all non-residents of the State of Alabama. The Respondent,
~ Francis E, Harrell is over twenty-one years of age and a resident
of the State of Alabama, residing in Jefferson or Shelby County._

2. Your Orators Jointly own as tenants in common the
Southwest Quarter of the Southwest Quarter of Section Thirﬁy*six
- (36), Township Six (6) South Range Four (4) East, in Baldwin County,
Alaﬁama, and were in the peaceable possession of said propefty un-

til on or about the 1lst day of November, 1941, when the Defendant
went on the said property, took possession thereof and cgt and re-
moved valuable pine timber growing thefeon after having been warned
by the agent, servant or employee of your Orators not to trespaés
on the sald property.

4. TYour Orators further allege that the saild Respondent
claims title to the sald property by virtue of a tax sale on May 26,
1980 for delinquent 1929 faxes assessed to Eva Fox, Administratrix
and a tax deed from the State Land Commissioner to the Respondent |
| dated Geptember 10, 1941 and recorded in Deed Book 78 K. S. at
pages 45-6, a copy of which is hereto attached, marked Exhibit wAmn:
~and by reference made a part hereof as though fully incorpcrated
herein. The said tax sale under which the respondent claims title:
'is void in that the Court ordering the sale of the said lands had
no jurisdiction of the said cause because service had not been
perfected in the manner prescribed by law in that the attempted
'service by publication was not completed more than ten days prior

to the commencement of the term of the Probate Court of Baldwin



County, Alsbama, in which the delinqueﬁt decree against the said
" taxpayer was rendered énd further that notice of the alleged tax
sale at which the said property was sold was not advertised for
- thirty days after the expiration of the term of the Probate Court _
of Baldwin County; Alabama, in which the alleged delinguent decree
was rendered.  Your Orators further allege ﬁhat the said tax sale
if valid did not convey the interest or imterests of any reversion-
er or remainderman or any of the joint owners thereof other than
- Eva Fox, Administratrix and that the said tax deed vhich is recorded
in Deed Book 76 N, 5. at pages 45-8, Baldﬁin County Records, con- |
- stitutes a eleond-om your OGrators? title to the said property, which
' cloud cannot be removed except by a proper decree of this Court as.
the Respondent has refused to negotiate with your Oratofs about'f;3
 the ﬁatter in any way. Your Orators further allege that they have
been greatly damaged by the said Bespondent, who entered upon tﬁe '
said lands without authority after having been warﬁed not te do so
by your Orators! agent and who cut and removed valuable pine tim;
ber growing on the séid property.

4, Your Oraters offer to do eqguity and pay all taxes,
fees and costs necessary to redeem the said ﬁroyerty from the said
tax sale. |

PRAYER FOR PROCESS

Your Orators respectfully pray for the following separate
and several relief:

1. That this cause be referred to the Register of this
Court with insatructions to ascertain, determine and fix the amount;
of timber cut and removed'frqm the above desgribed property by the.
Respondent, the value thereof and the azmount of damage done to
~your Orators thereby. |

- 2. That the alleged taxz sale under which the Respondent



:claims title be decreed to be void and the tax deed conveying the
;property to the said Respondent be Canéelled as a cloud on your

- Orators' title to the said property.

. %. Your Grators further pray for such other, further

‘and general relief as they may be equitably entitled to the premises

considered.

licitor for Complainants.




| THE STATE OF ALABAMA, |
| MONTGOMERY, ALABAMA. X

: : Mrs, Clay Willingham, a Notary Public in and for said
! County, in said State, hereby certify that John C. Curry, whose

. name issigned to the foregoing conveyance as State Land Commission-
i er, and who is known to me, acknowledged before me on this day that,
- being informed of the contents of this conveyance, ke, in his capac-
. ity as such State Land Commissioner, executed the same voluntarily
. on the day the same bears date. :

: Given under my hand this the 10th day of September,
- 1941,

Mrs. Clay Willimgham, Notary Public.
| STATE OF ALABAMA, [

' BALDWIN COUNTY. i

| Filed in office this 22nd day of SBeptember, 1941 at

! 2130 P. M., and duly recorded in Deed Book 76 at page 45-6, and I
- certify that 50¢ Deed Tax has been paid, as required by law.

&. W. Robertson,

Judge of Probate.




DOUGLAS E. VIEG ET ALS,
IN THE CIRGUIT GOURT OF
BALDWIN COUNTY, ALABAMA,
FRANCIS E. HARREzL; | i IN EQUITY. NO. 949.

Respondent:,

Complainants,
Vs.

DR T I Aot g S

DECREE
This cause cmming on to be heard on this date, being

‘the date hergtofere set by the former orders of this Court for calls
ing of the Equity Docket, is submitted on Complainants® metion to
substitute a copy of the Amended Bill of Complaint originally filed
in this cause, which has been lost or misplaced, from which metion
it appears that the Amended Bill of Complaint, a copy of which is
attached to and made a part of the motion filed in this cause by thg
Coinplainants on September é, 1949, was filed on the 7th day of Sep-
tember, 1944; that it has been lost or misplaced and that a copy |
should be substituted theref@r, WHEREUPON, it is, therefore, Ordered,
Adjudged and Decreed by the Court as follows: = -

1. A copy of the Amended Bill of Gempla;nt, filed
by the Cemplainaats in this cause on the 7th day of September, 1944l
which reads as follows, to-wit:
"DOUGLAS E. VIEG, et als,

. Complainants, j IN THE CIRCUIT COURT OF
3. o |
| BALDWIN COUNTY, ALABAMA.
] .
NUMBER 949.

FRANCIS E. HARRELL, | IN EQUITY.
‘ Respandents. i -
AMENDED BILL OF COMPLAINT
How conme the camplainants, Beuglas E. Vleg, John C.
Vieg, Victor G. Vieg, Charlotte Blair and Eva Fox, and amend the
original 8ill of Geéplaint heretefere.filed in this cause by amend-
ing the Prayer for Relief contained therein so that the said Prayer
for Relief as amended will read as follows: o
Your Orators respectfully pray for the féllowing.sep-

srate and sevaral relief:




1. That this cause be referred to the Register of
this Court with instructions to hold a reference, examine witnesses
and ascertain and report the following:

(a) The amount of timber cut and removed from the
property described in the Bill of Complaint by the Respondents, the
value thereof and the amount of damage done to your Orators there-
by be the amount that is due the Eespendenh, Francis E. Harrell,
for taxes paid at the tax sale, the taxes subsequently paid by him
on the said property and all other ameounts te whih the said Respond:
ent is entitled ag fixed by Title 51 Section 283 of the 1940 Code
of Alabama. )

2. That the alleged tax sale under which the Respond-
ent claims title be decreed to be void and the Complainants be per-
mitted to redeem from the said tax sale by paying to the Respondent
the amounts due him as provided by Title 51, Section 283 of the 194l
Code of Alabama.
' 3. TYour Orators further pray for such other, further
and general relief as they may be equiatably entitled to the prem-~

ises congidered.

(Signed) J. B. BLACKBURN
” "Solieitaf for cdﬁplainants.

Filed September 7, 1944k
(8igned) R. S. Duck, Register.®

shall be and it is hereby substituted for the said original Amended
Bill of Complaint.

2. Jdurisdiction of this cause is reserved Ebr such
other and further orders or decrees as may be necessary and proper
in the premises. |
|  ORDERED, ADJUDGED AND DECREED on this the 6th day of
September, 1949. 7 - o | "

as®




1—1 GEULi‘LS ;’i - V -.LJ_JU » et E;:L &
Complalnants, L& THE CILECULT COURT OF

BALDWip COUNTY, ALABRWA,.

FRaNCIE B, HalRELL, LE BGUITY.  NUKBER 949.
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Hespondents.

How come the Complainants by their Solicitor =nd Shéw
unto the Court zs follows:

Comnlaint filed in
this cause by the Complainants on ceptember 7, 1944, has disappeare

4

from the court file,

|
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has evidantiy been lost or besn misplaced.

made & part hereof as though fully 1ﬂcofoor“*3d hersin is a true an
correct copy of the sald Originsl Lmencded Bill of Coumplaint which

tember 7, 1749.
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Wherefore Complainants wove the Court to substitute a
copy of the seid Originel Amended Bill of Compiaint for the said
paper wnich has béen lost or misplaced. Complainants further pray
that such other orders be made and decrees rendered, as may be

reqguisite and proper in the premises.

7;5 —izbiémﬂgﬁhztkﬁkﬁuy~_.

-

li itor for Complainant

I hereby certify that I mailed s copy of the foregolng
moticn to H. M. Eell, Soliciter for the Respondent on this the

second day of September, 1949.

7ES ;EilJiduav{LAa,uun_,

101tor for Compleinant

iy

%

2. Attsched hersto, marked Woxhibit A', and by referenge

[on
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N | EXHIBIT A

\

N )
DOUGLAS E, VIEG, et sls
Complainants, Ih IRE CIRCULIT COuny OF
V. baLDV L COUNTY, aLabaMa.

FRAWCIS B, BARARELL I8 EQUITY.  KUWEER 949,
» A :

s Yo e, S o Yoo et e e

Aespordents.
BBHDED BILL OF COePLALRT

Now come the Complainants, bouglas . Vieg, John C.

Victor G. Vieg, Charlotte Bisir and Eva Fox and amend the original

!

s

£ill of Complaint heretofore filed in this cause by amending the
Prayer for Helief contsined therein so that the said Prayer for

Helief as amended will read as feollows:

angd severasl relief:

1. That this cause be referred to ths Register of this
ltnesses and

Court with instructions tc hold a reference, examine w

ascertain and report the following:

F

described in the Bill of Complaint by the Respondents, the value
thereoi and the amount of damsge donz to your Orators theraby be
the awount that is due ths Kespondent, francis B. Harrell for taxes
paid at the tax sale, the taxes subsequently paid by him on the sail
property and all other amounts to which the said Respondent is
entitled sz Iixed by Title 51 Section 283 of the 1940 Code of-ﬂl&ba;
2. That.thé alleged tax sale under which the ﬁe$pondent
sclaims titie be decreed to be void and the Complainants be permitte
to redeem from the sald tax sale by paying to the Hespondent the
smounts due him as provided by Title 51, Section 283 of the 1940

Code of Alzbama.

general relief as they may be eguitably entitled to the premises

considered.

(Signad) J. B. Blackburn ,
Selicitor for Complainants.

Filed September 7, 1944
f Signed) R. S. Duck, Register

Your Urators respectfully pray For the following separatle

3. XYour Orators further pray for such other, further and

la) The amount of timber cut and removed fron the properpy

T
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LIS PENDENS NOTICE
STATE OF ALABAMA |
BALDWIN COUNTY %
PO WHOM IT MAY CONCERN:

Notiee is hersby glven that Douglas Vieg, John C. Vieg,
Victor G. Vleg, Charlotte Blair and Eva Fox did flle in the Circuit
Sourt of Baldwin County, Alabama, Equlty Side, on this date, thelr
Bill of Complaint against Francis E. Harrell. The Complainsnts
‘allege in their said Bill of Complaint that they jointiy own &s
_tauants in common the SouthwesﬁrQuarter of Southwest Quarter of
‘Seotion Thirty-six (36), Township Six (6) South Range Four (4) East,
in Baldwin County, Alsbama, and that they were in the peaceable
possession of the said property on or about November 1, 1941, when
the Defendant trespassed on the sald property and cut and reﬁavéd
valuable timber growing thereon after'having been warned not to
trespass on the said property. |

The Blll of Complaint further alleges thatl the sald
Defandant claims title to the said property under and by viriue of
:a tax deed fram tha State Land Commissioner dated September 10,1941,
and recorded in Deed Book Number 78 N. 8. at pages 45-6, Baldwin
Caunty, Alabama Records, and alleges that the said tax sale under
which the saild tax deed was issued is void becanse the said tax sale
was not conducteﬁ according to law.

The Bill of Complaint prays that a reference be held to
:ascertain the amount of damage done the Complainants by cutting amd
removing the sald timber and that the said tex deed be cencelled as.
a cloud on their title to the said property. |

M1 persons are cautioned against purchasing the gaid
property except subject to the rights of the Gsm@lainanté in this

causa,

Dated this Q—gi day of Mey, 1943. - .

Q, 7:5.. 73/&&4«%»&4%

icitor for Complainents.
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TOUGLAS B. VIEG, ET AL

COMPLATRANTS

V3

e S et e Mt S N i ey

FTEANCIE B, IAREELL

Hespondent

And now comes the Hespondent, end
Com@lainamtts Bill of Complaint herotofore
énd as grounds thereof sayss

1.

There is no equity in bthe bill.

2!

The Bill alffirmetively shows that

TH THE CIRCUIT COURT OF
BALINTIN {OUNTY, ALABAMA

CIF EQUITY.

demurs to the

filed in this cause,

the Defendsnt is

in the actusl possession of the lend involved.

B3

The fomplainants have z full, adequete and complele

remedy 8t lows

de

Tt is not alleged or shown thet the Complainants were

in possession of the property et the time the suit wes ¢ ormenced.

BEBEE & HALL

by ee—

Bolicitors for Hespondenta




DOUGLAS E, VIEG
BT ALS,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

Complainants,
VS.

FRANCIS E. HARRELL, I EQUITY. RUMBER 949

L

Respondent.

DECREE |

This'cause comiﬂg on to be heard on this date is sub;
mltted on Comvlalnants* motlon to dismiss this cause, from which
1t ~appears that this cause has been settled between the parties,
that the property 1nvolved hereln has been conveyed by the Com-
plalnants to the Respondent and that the Complalnants have paid
the cant costs incurred herein° upon consideration of all of
which, it is, therefore, Ordered Ad judged and Decreed by the
Court that . thls cause be and it is hereby dismissed with prejudice

ORDERE.D ADJUDGED AND DECREED on thls the 32 day
of January, 1951.

B AN R M
U

Judge .




DOUGLAS E. VIEG
ET ALS,
- Complainants, IN THE CIRCUIT COURT OF
Vs, | .

- BALDWIN COUNTY, ALABAMA

FRANCIS E. HARRELL, IN BQUITY. NOUMBER 949

et Raant e Vo o ot St o e

. Respondents.

MOTION

T0 THE HONORABLE TELFAIR J. MASHBURN, JR., JUDGE OF THE CIRCUIT
COURT OF BALDWIN COUNTY, ALABAMA, SITTING IN EQUITY:

Now come tﬁe Qomp}ainants in this cause, by their
Soliéitor; and show unto thiSfCOHFt and your Honor that this cause
has beenrsettled betweén the parties, the propérty involved herein
conveyediby therComplainanﬁé ﬁo the Respondent and the court cosis
| have beéﬁ paid by the Qcmpiaiﬁants. |
WHEREFORE, Complainants move the Court to dismiss this

_ cause.

§;7, -7c3},]ffié;hd,e;,{djdzpyg_,i

/Shlicitor for Complaingnts.
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DOUCIAS B. VIEG, et al, : :
IR THE CIRCUIT CCURT OF
CO”D“AINANT
' BALDWIN COUNTY, ALABAMA,
s. '
. I BQUITY.
FRANGIS E. HARRELL,

PO RVL WE L L i T

RESPONDENT.

| And now comes the 398ponéent and for answér:to the ﬁ@mplainanﬁs
originel and amended hill of cémplaint says:

1.  He is nobt advissd as to the ages oOr régiﬂeﬂces-af the
Gémplainanﬁs, bubt admits tha% he.is over twenbty-ong years of age and &
resident of Baldwin Sounty, Alabams.. | |

2, He denies the allegations comtained in paragraph 2, and
&eﬁands striet praof of the same, ‘

3. He aémﬁts that he is the owner o* the - properﬁy descrlbed

in the bill of eomplalﬁt and that he holds under deed deted September 19

1941, and of record in the office of thﬂ Probate Judgs of Baldwin Coanty,

Alshama, in Deed Book 76 NS, pages 4;—6 he denies all. other alleaat1ons
contained in paragrapn 3 and demands strict preof of the sane.

The ResPOHdemt for further snswer to the Complainants bill of
somplaint, and praying that this be taken as his eross bill says:

{a) THe adopbs all of the allegations comtained in his answer
o uhe Complainents bill of ceﬁp1a+nt and further says tﬁat he is the owner
and in the aqtual possession of the land described in ?he blll of BOﬂplmlﬁb
to-wit:

Southwest quarter of Southwest gquarter of Section 36,
Township 6 South, Range 4 East , Baldwin County, Alabema°

that'he acquired title o the same by deed dated Septeﬁber 10, 1941 end of
record in the office of the Probate Judge of Baldwin County, Alesbema, iﬁ :
Need Book 76 N, pages 45-6; thet the exhibits attached to the Complainants
bill o; complaint, marked Exhibit "AM, is a true copy of the deed under
Thl”h he holds; thet immediately after acqul iring title to the said property

he went inte the actual p05595310n thereo? and made mxiensive improvemsnbs

thereon; that he has been in the actusl possession of the szid land from



7
T .

fhe date he acquired title to the sam@-tc.this;data, aver ﬂTaimlng to own
the same; that the deed under which he claﬁmsﬁﬁitle-{s valid,

WHEREFCRE the ?xemises considerec‘i5 ﬁomplainants'prgy that by
pfopeflprecess the Eomplainaﬁts be made cress Responﬁénﬁs hereto; tﬁat they

be reqguired to plead, answer or demr Lo this cross bill within the time and -

under the penalties prescribed by law and the praectice of th HonoTable

éourﬁ,_
‘ The Respondent and cross Complainants further pray that upén a
finél hearing hereof, %hat your Honor will eﬁteﬁ a decree that the Respondent
and cross Gomp1a¢nant¢ is the owner in fee simple of said anﬁ and that the
Gompxalnamts and cross nesponde have no right, title, interest in, or em

cumbrance upon the said land.

v Gomplainant further prays that if he is not entitled to have a

: éecree-esﬁablishing'his'title to'saidllanﬁ, then a proper decree be made and

:enﬁered‘awarding to him damages for the purchase price he paid for sald pro-

perty3 all subseqﬁeat taxes,‘together'ﬁith joberest thereon, and also for all

1mpr0vements placed upon the said land "
The ?esponaent and 6ross Complainant prays for such other, further,

different, or-general relief that he may be in equily a2nd good congcisnce

ent“tled to receive and as in dubty bound, he will ever pray.

BEEBE & HALL,

‘ B Bys @ < QUL -
’ IR e L j""*'”""""'*“"'—"'*ﬁtjilcltorg*'for “+the RESP'OEC?E&ITE"“"

and eross Complainant.



DOUGLAS E. VIEG, et al

Complainants and
Cross Respondenis, IN TEE CIRCUIT COURT OF

VS, BALDWIN COUNTY, ALABAMA,

FRANCIS E. HARRELL, IN EQUITY.

Respondent and Cross
Complainant.

ST AT RoiTed, ST WET DR Wi YRGBT I, ST

DEMURRER TO CROSS BILL

Now come the Complainants and for demurrer to the Cross
Bi1ll filed in this cause set down and assign separately and séverw
ally the following:‘

1. There is no eguity in the Cross Biil.

_ 72. It does not allege that ﬁd suit is pending to enforcee
or test title to the property involved in this proceeding.

3. It affirmatively appears that the original and amended
Rills of Complaint filed in this cause were filed'for the purpose
0T testing Respondent's title to the property involved in this
proceeding.

4. No facts are alleged to entitle Respondent and Cross
Complatnant to damages for the amount which he pald for the propert;

involved in this proceeding and for the improvements ereched thereoy

'And now come the Yomplainants and Cross Respondents and
demur to the following part of the said Cross Rill:
#Complainent further prays that if he is not entitled to
have a decree establishimg his title to the said Lland, then a
proper decree be made and entered awarding him demages for the
purchasge price he paid for said property, all subsequent taxes,
together with interest thereon, and also for all improvement s
placed upon the said Lands, "
and for such demurrer sets down and assign separately and geverally
the Tollowing: '
1. HNo fachs are alleged to entitle the Respondent end
Gross Complainant to demages for the purchase price he paid for the

said property esnd for 211 impTovements placed upon the sald land.

i73‘ T o ehlissnn

ieitor for Complainant and Cross .
iespondent.




DOUCLAS VIEG BT ALS,

- Gomplainants, IN THE CIRCUIT COURT OF

| g BALDWIN COUNTY, ALABAMA.

]

FRANCIS C. HARRELL, ! IN EQUITY. NO. 949.
‘Respondent. i |

: | 'MOTION

Now come the Comyiainants, by their Seliecitor; and
respeétfully represent unto the Court that on September 24, 1945
the Complainents®and Crobs Respondents' Demurrer to the Respondent!
and Cross Complainsnt's Crogs Bill in thisg cause was sustained and

there appears on the docket- shéet in the handwriting of the Judge

There i no decrses in tie file sustaining the demurrer to the Cross
Bill. |
- WHEREFORE, Complainents emd Cross Respondents move
the Court to make snd enter a décree nune pro tunc sustaining their)
demurrer to the seld Cross Bill, If Complainents and Cross Respond:
ents are mistaken in the relief prayed for, then they move the Cour
to grant unto them such obhér, further snd genersl relief as they

may be -equitably entitled to, the premises considered.

the ‘Pellowing notatien: '"9/24/45 Demurrer to Cross Bill sustained”,

(/1]

oer

‘ S//iciter for Complainants and Cross
Relspondents.




CITATION OF AFPBAL

TN THE CIRCUIT COURT OF

DOUGLAS VIEG, ot al )
Complainents )
} BALDWIN COUNTY, ALABAMA
Vs . ) ’
) IN EQUITY
FRANCIS E. HARRELL )
- Respondent } ¥O. 948

T0: DOUGLAS E. VIBG, JOBN O. VIEG, VICTOR G. VIEG, CEAKLOTTE BLAIR,
EVA FOX, OR

T0; EGTORABLE J. B. BLACKBURN

WHEREAS, on the 29th day of Jenuary 1945, Francis h. Berrell
took an appeal from the decree rendered on the 10th &ay of January, 1845,
by the Cirouit Court of Baldwin County, Alsbema, in equity, in the cause
of Dougles E. Vieg, #t al, Gampi&inants, Vs » Frgncis E. Harrell, Respond-
ent, being Case No. 949. R

NOW THEREFCRE, you are eited to éppear es required by law, be-
fore ths ﬁupreﬁa Goﬁrt"of‘ﬁlqbama, to defend on said gppeal, if you think
propsr so t0o do.

WITNESS my hend this the 29th day of January, 1545.




(#949)
THE STATE OF ALABAMA--JUDIGIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

QOctober Term, 1 9_44-4 5 ]

Tothe B E G IS TER of the CIRCUIT Court, . -
BALDWIN __County—Greeting:
Whereas, the Record and Pmceediﬁgs of the Circuit Court In Equity

of said county, in a certain cause lately pending in said Court between

Francis E., Harrell

ik

and _.

Douglas B, Vieg, et al. _, Appellee S |

, it was conside'red

wﬁerein Ey said Cqu'rt, at the ’ Term 19
adversely to said d.ppelldnt ______ , were b’rought before our Supreme Court, by appeal taken, pursuam&
to law, on behalf of said appellant__ |

NOW IT IS HEREBY CERTIFIED, That it was thereupon considered by our Supreme Court, on
t;;é 10th day of MAY -, 1945, that said_: DECBEE*****

* ok R ok ok ok ok ok ok ¥ ¥k x % of said Circuit _ 1Cou‘rt be in all things

affirmed, and that it was further considered that the appellant. =, and H. M. Hall and

W. C. Beebe, sureties on the appeal bond, pay * * * * % » * *

/

-

———

————

i

the costs accruing on said appeal in this Court and in the Court below

Witnéss, J. Render Thomas, Clerk of the Supreme
Court of Alabema, EREXXREREAM, this the
10th da,y of i — A Y 19 45,

‘P’}‘ v ;,srw.», "g“

/{ %«ﬁ«d‘r “M/’ "'?/ Ww’?ﬁ/&_ ”%.__,xf?:/
T gerie of the Supreme Court of Alabama.




NOTICE OF APYEAL

DOUGLAS VIEG, et al ) IN THE CIRCUIT COURT OF
. Complainants ) ‘
) - BALDWIN CQUNTY, ALABAMA
. V8 } : i
) IN BQUITY
FRANCIS E. HARRELL 3
" Respondent ) HO. 949

- Now comes Franeis B. Harrell;lthe Respdﬂdent in the abhove
styled cause by this Solieitors of record and appsals to the Supreme
Tourt of;thé $téte of Alnbama, from the dscree of the Circult Courd
of Baldﬁin County, Alebems, in equity rendered on the 10th day of Jan-
very, 1945, overruling.EsSPOnden%‘s demurrers to the oripginal bill of

complaint in this cause.

BEEBE & HaLL

Bys }érﬂ)‘*'&“L“;“-;~

Solicitors for the XHespondent



NOTICE OF ArPEAL

DOUGLAS VIEG, ot al

Compleinants I TEE GIRCUIL COURT OF

NER BALDWIN COUNTY, ALABANE

FRANCIS E. HARRELL
Kespondent

IN BQUITY

D L ML )

N0, 949

g

Now comes Francis E. Haerrell, the Rsééondent Enhgge»aﬁove
styled ceuse by his Solicitors of record and appeals to ths Supremﬂ
Court of the State of flabeme, from the decrse of the Cirocuit Court of
Baldwin County, Alabame, in equity rendered on ths 10th day of January,
1845, over ruling Eespﬁndentfs demurs to the o:gin&l bill of compleint

in this cause.

BEEBE & HALL -

By:b\éﬂau¢—$“k1sgg£___-

fSolieitors for the Respondent
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THE STATE OF ALABAMA.-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

1st Div., No._ 233
Trancis E. Harrell ., Appellant,
vs.
Douglas E.Vieg, et al., , Appellee,S
From .. Baldwin - _Circuit Court.
In Equity
The Staie of Alabama, ] |

City and County of Montgomery, j :

1, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered from oné to three inclusive, coq@tuiﬂ a full, true and correct copy
of the opinion of éai;:l Supreme Court in the above stated cause, as the same appears and remains.of
record and on file in this office.

| Witness, J. Render Thomas, Clerk of the S‘upreme

Court of Alabama, this the. A0t day of

10457 ;ﬁ
y X’ ':-‘E"’M |

- e
K R R e Y 1 S oy
P A P e RS i A\":’/

i
i

Clerk of the Supreme Court of Aiabama.



SECURITY FOR COSTS

I§ THE CIRCUIT COURT OF

DOGGLAS VIEG, et al )
Complainants ) o
' ) RALDWIN COUNTY, ALABAMA
Vs . ) _
. L ) IN BQUITY
FREWNCIS 5. HAREELL ) -
Respondent ) KO. 949

We, ¥rancis E. Eafrell_as principal, He M. Hall, and W; G.
Besbe as sureties, ackncwledge curselves security for the costs of the
eppsal taken to the Supreme Court of Alabsma, by the said Francis B.
Harrell from the said juwdgment in seld cause.

Signed and sealed this the 29th dey of Jenuery, 1945.

et L fdre o (5EAL)
L‘h \c;\.«.uxdrn_»—e @}Q«l(smm

(SEAL)

(SEAL)

Taken and epproved this the 29th dsy of January, 1945.

SN

Register
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THE SUPREME COURT OF ALABAMA

Qctober _H.mﬁn“ 19 44~45,
st Div., No. mevw ‘‘‘‘‘‘

Francis m. mﬂuwmww

Appellant,

Vs,

las E. Vieg, et al.,

,, Appellee. S
m.e.oﬁ.e Ba HD.&HHM Cir Q.E.H.ﬁ : Court.
In w@swdw

* Certificate of Affirmance

The State of Alabama,
5 Filed

A b County.

day Sn %g

this.. \ /% H.om\\h N

BROWK PRINTING C@., MOKTGOMERY, ALA. 1538 -
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ORDED
m

DOUGLAS VIEG m%w

Complainants,
va.

FRANCIS C. HARRELL,

Respondents.

IN THE CIRCULT COURT OF
BALDWIN COUNTY, ALABAMA.
IN EQUITY. . NO. 949,
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DEAURRER TO CROSS BILL

DOUGLAS E. VIEG, eb &l

Complainants and
¢ross Respondents,

Ve,
M TRANCIS T. HARRELL,
: Respondent and CTross
: Complainant.
A
!
F TN THE GIRCULT COURT OF %

._‘_
w ..Ew?ﬁz%czeﬁ?%a;
w_ IN EQUITY.

M\pwm«\\
PepVeipn
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MOTION BECORDER

. DOYGLAS E. VIEG ET ALS,

Complainants,

L

FRANCTS E. HARRELL, . - ‘)
. h mwm@ostUd.

IN “THE CIRCUIT COURT OF
BALDWIN GOUNTY, ALSBAMA
IN EOUITY. ° NUMBER 949

1
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DOJCLES B. VIEG, ET AL
COMPLATHANTS

Vs

FRANGIS B. HARRELL
RITSPOEDENT




s é?.‘:

THE SUPBEME COURT OF ALABAMA

st pi vo_ 233

Francis E. Harrell

£,

Appellant,

V8.

wuﬂmwmm E.Vieg, et al.,

Appelled

fromBaldwin Circult . Court,

Tn Eguity

COPY OF OPINION

Frows PRiwraad Ec., KOETEOREAY, £04, D944
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DOUGLAS VIEG, et al
Complainants

Vs«

FRANCIS . HARRELL
bespondent

SECURITY FOR COSTS

o

Filed this the 20th day of
qusmu%w Hmmm.

< mamw&caw



COMPLATNANTS REPLY BRIEF

LOUGLAS E. VIEG, et al
Complainents, IN THE CIRCUILT COURT OF
VS. BALDWIN COUNTY, ALABAMA.

FRANCIS E. HARRELL, IN EQUITY. NUMBER 943.

B el BTl BN T et g Sy B

Respondent.

By

d. B. Blackburn
Solicitor for Complainants

— e e e oy W



STATEMENT OF THE CASE

This suit was filed by the Complainants who allege that they
own the property involved in this suit as tenants in COmmON 3 that
the Bespondent claims title to the property under and by virtue of
a tax sale and tax deed, a copy of which is attached to the Bill of
Complaint. The Bill of Complaint further alleges that the Respondent
was warned not to trespass on the property; that he, after receiving
such warning, went on the property and cut and removed timber there-
from.

The Bill prays, among other things, that the tax deed referred
to in the Bill of Complaint be cencelled &s & cloud on Complainants?
title %o the said property.

The Respondent demurred to the Bill, the principal groundé of
demurrer being that the Bill does not show that the Complainants wére
in the possession of the property in cuestion at the time the suit
was filed. )

The case has been submitted on Demurréf, the Respondent has

filed his Brief and this Brief is written in reply thereto.

ARGUMENT
Our suthority for filing the Bill is the case of Dunn v.
Ponceler, 235 Ala. 269, 178 So. 40 and the cases cited in this cpinion.
In the Dunn case, asg in the present -ease, '‘an instrument had beeﬁ
recorded that was = cloud on the title to the rroperty end in the Dunn
case the Court heild. |



(3) This court, in the case of Lockett Adm'r, v. Hurt,et al.,
87 Ale. 198, in an opinicn by Brickell, C. J., announced the following
Tule, which seems to have been steadfastly followed by this court: YThe
power of a cout of law to vacate a sale of land, made under its pro-
cess, because of irregulsrity, or illesgelity, or fraud, injurious to
the parties, or to thelr srivies in estate, or in interest, hLas been
frequently recognized and affirmed by the decisions of this court.
Mobile Cotton Press Co. v. Moore, ¢ Port. 879; Lee v. Davis, 16 Ala.5l8;
Abercreombie v. Comnor, 10 Ala. 293; McCaskell v. Lee, 39 Ala. 131;
Henderson v. Sublett, 21 Ala. 626; Lankford v. Jackson, 21 Ala. 850.

Lf the sale is impeached because of irregularities merely, the juris-
diction of the court of law to vacate it, is exclusive. There must be
fraud or collusion, or aun inability of the court of law to furnish
adequate relief, to Justify the interference of a court of egquity.The
correction of errors or irregularities in the use of legal process,or
in the Jjudgments of courts of law, is not within the province of
equity. Shottenkizk v. “heeler, 3 Jobms.Ch.(H.Y.) 275) 280; Cavenaugh
v. Jekeway, Welk. Ch. {Mich). 344. If the sale has been followed by

a conveyance, casting a cloud on the title, a court of law is in-
competent to decyree and compel the cancellstion of such conveyence,
and 1T the cemcellation is necessary to quiet the title, and prevent
future 1itigation, a court of equity will intervene because of the in-
adequacy of legal remedies. 2 Story's Eqg. par.692; Bromley v. Holland,
7 Vesey 18, "{Italics supplied.)t® _ ‘

(4) As pointed out by this court, in the case of fayts Adm'r.
v. Womble, 56 Ala. 32: "The ssle was Tfoiloweé by the execution of deeds
by the sheriff, which are 2 cloud on the title, the cancellation of
which 1s within the exclusive jurisdiction of a court of equity. The
power of a court of law would be exhausted, when the sale was vacsted.
The deed would remain in the possession of the purchaser, and could, sat
any time, be used as evidence by him in an action for the recovery of
the lands, compelling the complainant, or those claiming under him, to
introduce the evidence of the vacation of the sale, to repel its
overatlion and effect as evidence of title. The ranedy at law is not,
thersfore, - adequate, and a court of equity had jurisdiction of the
case made by the original bill.~ - Lockett v.-Hurt, at the present temmy
(Italics suppiied). .

To the same effect is the nolding in the case of Anniston Pipe
Works v. Williems, 106 Ala. 324, 18 So. 111, 54 Am. St. Hep. 5L.

Where, therefore, there has been a sale of property under judicie
el process, and & deed has been executed to the purcikaser, and the
circumsteance attending the sele are such as render the sale voicable
at the electlon of the execution defendant, & court of equity will
entertain a bill to vacate the sale, end cancel the deed ag & cloud
upon the debtort's title.

But 1t is insisted that the court will only entertain such =
bill when brought by one in possession. There is no merit in this con-
tentlon as we shall attempt to de¢OESEr$EE.

e

L. .

#®OR K

. (9) From the foregoing it will he seen that we are of the
oglnlon'that a court of equity has jurisdiction of the cause of action
steted in the bill and the fact that complaeinants are not in possession
of the property will not constitute a parrier to relier, "



This decigion is directly in point and shows beyond any
guestion of doubt that the Coﬁylainant does not have to De 1n tThe
possession of property to cancel an instrumenﬁ g8 a cloud on his
+itle where its invalidity cen only be shown by the introduetion of
extrinsic evidence. For the ssme rTeason the Complalinant in the
present case does not have an adequate remedy at law.

The test to determine whether a court of equity will assume
jurisdiction to remove a cloud on Tesl gestate is: "Would the owner
of the property in an action of ejectment brought by the adverse
party founded upon the deed be reguired to offer svidence to defeat
a recovery? If such proof would be necessary the cloud would exist.
If the proof would be unnecessary no shade would be cast by the
presence of the deed. If the action would fall of its own weight
without yroof-in rebuttal, no occasion could arise for the equitable
interposition of the Court.” Lockett, Adm*r. v. Hurt, et al, 57 Ala,
198.

In the present case if the Respondent, Harrell, had brought
sn éjectmént suit ageinst the Compleainents for recovery of the
possession of the property invoelved in this suit and described in the
tax deed Lo him which we are seeking to cancel, he would have Dbeen
entitled to the general charge i1f the Complainants in this suit had
offered no testimony in such ejectment suit because the deed is
regular, complete and not vold on its face, therefore this case comes
directly within the provisions of the rule next sbove referred to.

The only way that recovery could be defeated in such ejectment suit



would be to offer testimony to show that the tax sale under which
Harrell claims title is wvoid, therefore the Bill as written contains
eguity and is not sﬁbject to the Demurrer interposed by the
Respondent.
Where a voidable Judlc*al gele is followed by a conveyance
%f'*"” ‘dasting & eloud on title, a Court et lew is 1ncompetent to Decree
and ccmpel cencellation of sueh conveyence and a Court of Rauity
- will intervene because of the Inadequacy of legel remedy. Ray's
Admt*r., v. Vomble, 56 Ala. 33; Anniston Pipe Works v. Williams, 1ué
Ala. 324; 18 So. 111. " - o
In conclusion we respectfully submit that the Bill of
S Complaint is not subject to the Respondent's Demurrer and that this
Depurrer should therefore be overruled.

Respectfully submitted,

: ﬁvMM“—~“%thereby'certlfy that I“Wé Y8 E " cony oﬁ the foregoing Brief

-

to.meﬁﬁrﬁ. Beebe and Hsll, Splgcigors for the Hespdndent,.on- this %i§
1

dJune, 1944,

b

¢ay o

Solicitor for Complainant.

L
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WOTICE OF APPEAL

DOUGLAS VIBG, et al ) IH THE CIRCUIT COURT OF
Compleinants )
) BALOWIN COUNTY, ALABAKA
Va . )
) I8 EQUITY
FRANGI® B. HAREELL ) |
Respondent 3 HO. 949

How comes Francis E. Harrell, the gaspandaat in the &béve
gtyled cavse by this Seolicitors of rasord and appﬁaia to the Suprmme
Court of the &tate of Alabema, from the decree of the Circuit Court
afVBaldwin Gounty, Alebama, in equity rendersd on the 10th dey of Jan~
vary, 1945, overruling Respondept's demurrers to the eriginal bill of

compleint in this ceuse.

BEEBE & HALL

Bys \\L’\MJ\[—&_'D—Q

Sclicitore for the Fespondent
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'DOUCLAS E. VIEG, et al

Complainants, IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA,

'FRANCIS E. HAROLD, IN EQUITY. NUMBER 949.

<}
[13;
[
Dot Yo ISl St AT WL St e Rt

Kespondent.

DECREE ON DEMURRER
This cause coming on to be heard on this date is sub-
%mitted by consent of the parties on the Hespondent's Demurrer to
éthe Complainants' Amended Bill of Complaint, upon consideration of

|61l of which it is therefore ORDERED, ADJUDGED AND DECREED by the

icgurt as Tollows:
ﬂ L. .That the Resp¢ndent's-Demurrer to the Complainants!

jﬁmended Bill of Gom@laint be and it is hereby overruled.

2. The Respondent is allowed twenty days from this

idate to file his Answer.

' ORDERED,. ADJUDGED AND DECREED this 10th day of ‘Jenuary, .

D vax! YN

.

Judge. |




I ¥
DOUGIAS E. VIEG, ET AL., IN THE

Gomplainant CIRCUIT COURT OF BALDWIN COUNTY, ATABAMA;

V8. .
I¥ EQUITY.
FRANCIS E. HARRELL,

Respondent.

In this cause it appesring from the Bguchk K te in the case that
herstofore the Court in his own handwriting, woote on the Dockéﬁ shaat;
"Memurrer to the Cross Bill is sustainsd" sand it now appears that sald order
wag improvidently entered sand no decree being entered,

IT IS ORDERED that the Bench Hote be corrected ao as to show that
ths demurrer to the cross bill was overruled and the motion this day made by

the Respondent is overruled.

This the lhth day of Jyly, 19h7.
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DECREE ON @m@ﬂmwmw a.Amv

' LOUGLAS E. VIEG, wwwmp

| ooﬁwwmwsmﬁdm,
NER M _
FRANCIS E. HAROD Uw ‘

m@m@OHWWHm.

IN THE CIRCUIT COURT OF. g
BALDWIN COUNTY; ALABAMA.

IN EQUITY. NUMBER 949.°
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IN ACCOUNT WITH

G. W. ROBERTSON

JUDGE OF PROBATE, BALDWIN COUNTY
Please Return Bill With Remittance

Recording Privilege Tax )

Rec. Fee
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