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2. . Bquity 85—1060—4-48 ' TR o

ORDER PUBLISHING TESTIMONY
This cause coming on to be heard, upon motion of Complainant, it is ordered that the
Regigter publish testimony. .

Dated, ’

ORDER OF SUBMISSION

This cavse coming on to be heard, iz submitted for decree on thé pleadings and on the proof

-

as noted,

Dated,

NOTE OF EVIDENCE
At the hearing of this cause the following note of evidence was taken to wit:

For Complainant

Bill of Complaint, Decree pro Confesso ve. all regpondents,
except Margaret B. Howard, answer of ¥argaret R. Howard, and tesbti-
mony of James H. Druhan, Joseph M. Druhan, Captain Joseph Pose and

Harry . Parker

Solicitoi f for Compjfinant.

For Respondent

Solicitor_._ for Respondent.

Register.

f



CODY.

THE STATE OF ALABAMA, )
BALDWIN COUNTY. }

' ) ' KNOW ALL MEN BY THESE PRESENTS, THAT WHEREAS,
on the 9th day of May, A.D. 1942, a decree was rendered by the Probate
Gourt of said County for the sale of the lands hereinafter desoribed
anpd conveyed for the State and County taxes then due from Owner Unknown
#1, (last known owner Chas. ¢. Clark) for the costs and expenses ithere-
of and thereunder.,

AND WHEREAS, thereafier, to-wit, on the 15th day of June,
1948, said lands were duly and regularly sold by the Tax Collector of
said county for said taXes, costs and expenses, and at said sale Mar-
garet Howard became the purchaser of said lands at and for the sum of
sald taxes, costs and expenses, and forthwith paid said sum to said
Tax Collector, and received from s.aid Collector a ceritificate of said
purchase, ' o ' ' '
' AND WHFREAS, the time for the redemption of said lands by
- said owner or other person having an interest therein has ¢lapsed and
said certificate of purchase has been returned to the Probate Judge
of said Ceounty. _ ’

NOW, THEREFORE, I, W. R. Stuart, as Probate Judge of said
County of Baldwin, under and by virtue of the provisions of Sectien
41, of an Aet of the Legislature of 1935, to provide for the general
revenue of the State of Alabama, approved July 10, 1935, and in consider-
atiogd of the premises above set out, and in further consideration of the
sum of one dellar to me in hand paid, have this day granted, bargained
and seold, and by these presents do grant, bargain, sell and convey uato
Margaret Howard, who is the present owner and holder of said certificate
of purchase, all the right, title and interest of the saig Qwner Un—
known {Last known Qwner Chas., G. Clark}, as aforesaid of said land, and
all the right, title, interest and claim of the State and County on
acecount of said taxes, or under said decree iz and to the following
deseribed lands hereinafter referred to, to-wit; Begin at a point on
road used as a P-R 8,84 chs, Scutherly from the H. boundary line of
land of Caleb Dsna (dee'd) and 424 f%. from Bay front fence of Mrs. Mar-
-garet Krebs, thenece running E. $o land of James P. Nelson {dectd),
thence running 146 f%. 3, to land of Aug. . Krook, thence W. to road
used as P-R, thence along seid read 146 ft. %o place of beg., and contg.
3% acres, more or less; land hereby conveyed is bounded on H. by land
of Mrs. Sarah Pos%, on S. by land of August G. Kroeok, E. by land Jas. T.
Nelson (dee'd)}, on W. by rcad used as P-R. 3aid land is part of lot
next N. of Mary Ann Hughes lot in sub div, No. 4 of frac'l Zsc. 6, T
78, R2 B, and is part of same land deeded by John H. Mahler asnd Francis
Hopper to Peter Krebs and Margaret Krebs, Sec. 6, T?73, REE, lying and
Leing situate in said County and State, to have and 1o hold ihe same ,
the said rights, titles and interests unto herself, the said Miss Mar-
garet Howard, and her heirs and assigns forever, but no right, title
or interest of any reversioner or remsinderman insaid land is conveyed
hereby.

IN TESTIMONY WHEREOF, I have hereunto set my hand and seal,
this, the 16th day of June, A. D. 1945, ' '

W. R. Stuart, '
Judge of Probate.

THE SIATE OF ALABAMA, )

BALDWIN COUNTY. ) . :
_ I, Louise S. Wilson; a Notary Public in and for
said County, insaid State, hereby certify that W. R. Ztuart, whose name
as Judge of Probate is gigned to the foregoing gconveyance and who is
known to me, acknowledged before me on this day, that, being informed
of the contents of this conveyance, he, in his gapacity as such Judge of
Probate, executed the same voluntarily on the day the same bears date,

' ' Given under my hand this, the 16th day of June,
Aq Do 1945t ’

Louise S. Wilson,
Hotary Public,
Baldwin County, Alabana.






JAMES K. DRUHAM
Complaingnt Nee 942 IN HQUITY

VB, I§ THE CIRGUIT COURT OF BALDWIN

THE! 1ANDS DESCRIBED IN THE BILL, COUNTY, ALABAMA.
AND AGAINST CHARIES G. CLARK, ET
£18,

Cle e N R ook R N W %

Respendentso‘

Wi

It is hersby stipwlated andg.agreéd by and between

the mara:.med Bolicitors of Record feor the parts.ea 4o the akove
:'éntitled caua:a, thet the respondent ﬁargarat Eewar& mey offer in
.ev:Ldem:e, auh;geet to legel exzceptien, ths deed. ef ’ﬁ‘ R. gtuart, Judge
of Probat& ef Beldwin Gounty, Alebams, da‘&eé June 16th, 1943, conveying
to her t}a& lemis deseribsd therein, amd identified as Respondent®s
Exhibit No. 1, without meking proof ¢f the ﬂegcecutien thereefe

WITRESS OUR HANDS phis 181k day of September, 1945e




ALEX T. HOWARD
LAWYER
215 VAN ANTWERP BUILDING

MOBILE, ALABAMA

Jamary 3, 1946,

Hon. Francis W. Hare,
Circuit Judgs,
Monreeville, Alabama.

Dear Judge:=

James Re. Druhan ve. Lands Described in the
Bill and Charles G. Clark et al.-

‘I have read the reply brief filed by the sollicliors
for the complainant in the abeve entltled case, and it seems .to
me that the fatal defect in the argument made is that it is not
shown by the testimony that the complainant showed any right,
title or interest whatever in the land, and that in support of his
right to redeam, his case 18 whclly Wlthaut any showing of color
of %1+1c. :

"Be this as it mﬁy, it is believed that the decided
WClehb af autharlty'la to the effect that some writing is neces-
sary ia order to giwve ¢olor. of title. This has been held or said
in a considerstble mumber of decisions, some of which embody this
idea in defining ecolor of- tmtleﬁ" Adverse Possession 2 Corpus
Juris, 170. e :

"The receﬂpt uwoﬂ which complainant relies as color
of title does not purport ;o convey the lands described in it.

It possesses no serblance of title, not coatalning any words of
transfer of the lands. Ascsaid by the Supreme Court of the Uni-
ted States in Deffeback V. Hawke, 115 U.S. 407, 6 Sup. Ct. 95,

28 L. Ed. 425: “There can be no color of tltla in an occupant

who does not hold undsr any instrument, procesding, or law pur-~
porting to transfer to him the tltle or to give to him the right

of possession.*® Matthews ve. Tenn. Ceal Iren & R.R. Co.; 157 Ala.
23, 47th Sos 78.

Counsel referred to the late case of Tensaw land &
Timber Ce. v. Rivers, 15 So. {(2d) 411, but the entire want of evi-
dznce in complainant's case renders thls citation inappl1caLle.
Our Suprems Court in this case says - _

tfhere 15 no question but that the predecessors in
1nterest of this appellant were bus fee simple owners of the land.
cecascossssenssnss We think under the evidence in this case '
&ﬁpbll&nt and his predecessors certainly at one time had actual
poesession uander their titke and continued in such possession as
to require an action against them to recover it".

Respectfully SubMitgéf.wgflffj'

br Ior Hespondent
Margaret B. Howard.

Copy to Messrs. chkeru, Leigh & Thornion



IN THE CIRCUIT COURT FOR THE
IWENIY-FIRST JUDICIAIL CIRCUIT
- OF ALABANA, BALDWIN COUNTY

JAMES R. DRUHAN,

" ' . Complainant,
vs. |

LANDS DESCRIBED IN THE

BILL, Ete. | B

MEMORANDUM FOR COMPLAINANT

The statement of this case found in the Memorandum for
respoﬁdent Margarst B. Howard is snbstantially correct and there-
fore a furtherrstatement will not be mede in this menorandum. -

Boliciters for respondenﬁ state the issaes on pages 2 and 5.'
of their memorandum as, "* * * that this bill is not established
by the proof and there was not offered by the compleinant suffiei-
ent evidenee to embtitle him to the rights of an owner." Sinece re-
spondent Margaret B. Howard claims by resson of & tax deed the
immediate questlion between complainant and her is whether com-
plainsnt is authorized:to redeem from the tax sale under which she
1a claiming. Solieitors for respondent do not seem to érgue that
complainant cannot redeem from respondent Margaret B, Howard, and
under the asppliesble decisions of the Supremé_Ceart.af'Alabama-we

do not believe such could be argued., See Tensew Land and Timber

Company vs. Rivers, 244 Ala, 657, 15 So.{2nd) 411, (1943).
Therefore we take it that between these two parties com-

plainant certainly is entitied to relief insofar as‘complainant

seeks to redeem from the tax sale 1o respendent Margsret B. Howarﬁﬂ
The question presented for deeisien.by the memorandum seems

to be simed at the proposition that complsinaent has not established

a right to the lands involved by adverse possessioen.



The evidence in this case shows that complaeinent's father
went into possession of-this-preﬁerty_n@t laeter than 1915. See
testimony of James R. Druban, page 3, "* * *‘twc'er three years
after * * *n 1930, Teétimony of Joseph H. Bruhan, page g, nk * %
it was in abou; 1%14 @? 1915.» Téstimeay of Captain Jsseph“Pese,
page 10, "Mr. Brnhaﬁ scquired the property prior to 1916." Testi-
mony of Mr. Harry H. ?arker, page 13, "* * ¥ gince about 1914."

The nature of this pessesSi@n takén by eompisinant's father
was deseribed by the witﬁesses ag fellews; ¥r. James K. Druhan,
page 2, "The same (land involved in this action) was then fenced
in, the old house was torn down, the land ecleared and pecan trees
planted thereon. For seve:al jears we took proper care of the
pecan trées, and while my father was living he kept the property
clear and plented in crops and kept the fences in good repsair.”
Jogseph M. Druhan, page 9, "He planted pecan trees and végetablé
garden on it and put a fence around it." Captain Joseph Pose,
page 10, "It is genérally :eferréd-t@ as the Druhan property. Mr.
Druhen feﬁéeé the prcperfy and planted peean trees there.®" Nr.
Herry H. Parker, page 14, "The property Was;feneed-in and"pecan
tress were planted but I dé not kncW'ﬁhe planted the pecan trees."

From this uncontradicted line ef testimony it is apparenﬁ
that e@mplainant's father went into actual possession of this prop-
erty and that he exercised acts of ownership over the property.

We take it that the only questién which e¢an pow arisze is whether
these acta of ownersﬁip must continue to the date of the filing of
the Bill of Complaint in order to establish a elaim by adverse
possession. o

Before setting out what we coneceive to be the applieable law
in such a situation three preliminary observations are necessary.
Irn the first place, the previsions of Title 7, Code of Alabama,
1940, Section 828, for ome claiming titlerby adverse poséession
have Eeen setisfied. Thls statute makes sertain requirements for

one claiming by adverse posseassion, " * * ¥ unless he derives



title by descent cast'ef'devise-fram & predecessor in title who
was in possessien of the land.” Complsinant fits squarely under
these provisions of the statuﬁé 80 that statute has clearly been
satisfied. Jordan vs. Smith, 185 Ala. 591, 595, éé So. 317 (1914},
Branyon vs. Kirk, 238 Ala. 321, 325, 191 So. 345 (1939). In the
second'place,,it is.to'be observed that the l&nﬁs'iivoived in this
case are not occupled, eultivated or improved.. The_testimbny_clear-
ly shows the nature of the lard. The land 1s vacant, unimproved,
uneunltivated and is used for garéage disposal. Sée testimony of
James R. Druhen, pages 4 and 6, testimony of Joseph M. Druban, page
9, testimony of Captain Joseph Pose, pages 10 and 12, testimony of
- Kr. Herry H. Parker, pege 15. HNote what Captain Pose sald on page
12, "In its present condition it would be physically impossible to
taksdpessessian_ef this property until it is eleared awsy. It is
overgrown with underbrush and bas been in that condition for a good
many years * * * " Therefore, the type possession held by com-
plainant and kis aﬁeést@r iz to be determined by the nature.of'the
land. _ |

Thus it is sald in 1 Am. Jur., pages 866, 867, Adverse Possess-
ion, Seétien 131, "What is adverse pessession is one thing in a
populous eountry, another thing in & sparsely settled one and still
a different thing in e town or viliage." Alse in 2 C.J.S., pege
550, Adverse Pogsesslon, Section 28, "The acts of dominion wﬁich
are néeessary and suffiecient to indicate adverse possession of a
vaéant-lst necgssarily vary from those considered essentisl im the
case of en improved lot. * * * * If oﬁe asserting ownership of =
vacant lot geeé on it at‘reasénablé intervdls, marks its limits or
corners with viéible‘m@numents,_elears it of brush, gress and
weeds to the limits so indiaateé, and points it out as his property
to his neighbors apd friends, it constitutes adverse possession
within the meaning of the law.® _

In this State it was stated by Chlef Justice Brickell in Bell
vs. Denson, 56 Ala. 444, 445, (1876), "The possession must be by

aot suiteble to the character of the land." This doctrine has beenm



the preseumptiea of continued possession carries through to com-
§lainant, and complelinapt's possession being over thirty continu-
ous and urbroken years, the allegations of the complaint are con-

eluaively estsblished.

CONCLUSICN

Therefore, sinee the lands involved in this case afe vacant
and uﬁimpr@ved, and since the possession of such property depends
upon the nature of the land, and since complainant's father went
' inte the actuel possession of these 1ands in accordance with the
nature of the land itself and sinee it is not shown that this
possession has been disturbed, the presumption that the possession
lef complainant's father has continued for thirty years is econclu-
sive and establishes complainant's rights to the decree establish-
ing his title in this land. Even if ecomplainant sheould fail to
egtablish his asetual title to the property here involved, never-
theless complainant has shown an uninterrupted p@ésessien_f@r over
thirty years whieh clearly establishes a coler of title authoriz-
ing complainant to redeem sald lands from the tax sale to respond-
ent to Mergaret B. Howerd. _ | |

Therefore, the decree in this case should net only establish
the title of complainant but sheuid autherize complainant to re-
deem at tax sale apon the payment of the amount éue therefor, which
complainant stands rea&y, willing and able to do.

Respectfully submitted, |

4

(LA 2FEL X O g
Attorneys for

CERTIFICATE
I hereby certify that a eop& of the forsgoing Memorandum was

served on Solicitors for Hespondent by mailing a copy thereof by

¥. S. ﬁail;‘pestage prepeaid, on this the ﬁkgy/ day of EEE;{4 R
1945. |

??f;bf the Solieitors for Complainant.



8601.  Motion for Decree Pro Confesso on Publication. MBCO

THE STATE OF ALABAMA,|  CIRCUIT, COURT, IN EQUITY

vo J4L

BALDWIN COUNTY

s Term, 19;/7{5

Complainant

e AAAAR, ) 'rrr Ve v
LM‘(%& more that th1 éay

Ty s have ¥
of publication was made under the order of this Co.nrt; and it having been shown by due proof to the

. Mogion is a Decree Pro Confeggo against Hrsa
¥ i 4 _. : bt £ 2 A

Court that said Defendang%n-residenjjof the State of Alabama, and hapefailed to. answer, plead or

demitr to the Bill in this cause, to the date hereof.

This ¢ = day of

746 Code




MAY 18 1943

! BAY MINETTE, ALA., 194

IN AGCOUNT WITH

G W. ROBERTSON

. JUDGE OF PROBATE, BALDWIN COUNTY
Piease Return Bill With Remittance

__Recording




JAMES H., FAULKNER

EDLTOR AMND PUBLISHER

BEST NEWSPAPER

BAY MINETTE, ALABAMA

AFFIDAVIT OF PUBLICATION

STATE OF ALABAMA,
BALDWIN COUNTY.

% . & M 4.« heing duly sworn, deposes and says
that he is /e PUIBLISIEER of TI-BE BALDWIN TIMES, a Weekly Newspaper pub-
lished at Bay Minette, Baldwin County, Alabama; that the notice hereto attached of

QKMJ % M,,.)
4 Vs
CLartes’ 5. Clork oS at

hp Ba.y shnre ‘whish
e paved highway, |

, COST STATEMENT
_\&éhwoaps@mems”_“ﬁg 25062

I hereby certify this is correct, due and unpaid fpeid).

records of” the Prob e [
: Ceunty,

Publlsher

Was pwblished in said newspaper for consectitive weeks in the following issues:

1063 VoS 3 wo L.
, 1905 vy ol 2.
163 vorS Y woh.
L1043 vosS¥ o/ 7
day o 19453,

Subiscribed and sworn before the undersigned this

slbgeR 4] WM»
Teglstar in . ‘Eqmt ! ctrw-
uit - Colirt - ‘6f Byaldwin' otary Public, Baldwin County,

l'l'ty,

Aiabama. R Q ; ‘
TR g = -
e, Puhblisher.




Decree Pro Confesso of Publication. MPCO

THE STATE OF ALABAMA, } CIRCUIT, COURT IN EQUITY
BALDWIN COUNTY o THA Waie s Term, 19443

/@ AMJ,W

Complainant

%ﬁg‘;

that the order of publication

heretofore made in this cause, was pubhshed for four, consecutive weeks, commencing on the -;Q—

day of M?w/ 1L in theMa newspaper published

in . , Alabama, that a copy of said order was posted atthe Court House door

Md“‘*‘ Coﬁnty, on the L day of m%ﬁ 13_43_

and . : —

And it now further appearing to the gister ﬁ :( ﬁ 141@/&» — . that the said

AN, . LA [AA "L‘ . A 4'_:'.. LA, -". f JJJ_JAAu ,"‘ . J l 1&4 ‘l /




- 7THE BILL AND AGAINST.

JAMES R. DRUHAN, );
Plaintiff, % NO 942 in equity
VS. } IN TEE CIRCUIT COURT OF BalhwiIN
) COUNTY, ALABAWMA.
THE LANDS DESCRIEBED IN % o
)
}

CHARLES G. CLARK FET ALS,,
E% heSpon&ents.

n;fﬁOTE.éF EVIDENCE.

At themhearlng @f this cause the follow1ng note of
evidence: was raken, tow1t‘ . f; '*137 |

For the: ﬁespondent- The Responde%$¢ Margaret B.
Howard, notes and relleswupon the following;if :

lst. Answer o% Mﬁrgafet B. HOwaréf

2nd. = Agreement of soliciters of record that the
Respondent's Exhibit No. 1, the deed of W. R. Stewart, Judge
of Probate, to the Respondent, Margaret B. ﬁo#ard, may be of-
fered in evidence without proof of its execution.

34 The said deed of said W. R. Stewért, Judge of
Probate of Baldwin County, Alabama, tc Margaret B. Howard, Re-
spondent, and identified as Exhibit No. 1 of the Respondent,

Margaret B. Howard. -

- 8011c1tog§paf Tecord For the RESDONAGET,
Margaret B. Howard. ,






JAMES R.. DRUHEN,
| ' Gomplainent, NO. 942 IN BQUITY
VSe IN THE CIRCUIT CCURT OF BALDWIN

THE LANDS DESCRIBED IN BILL,
AND AGATNST CHARLES Ge GLARK,

COUNTY, ALRBAME.

ET &LS, .

cde ok sk ko e e do ke ke % %

Bespondentss

Now comss Merygrel Be Howard, one of the respondemis
in the sbove entitled cause snd emewering the bill of complsint im sce
cordsnce with the peragraphs therecf, sa&é: : .

1. She sdmits the residemcs of camplsinent amd thet
he is over the age of iwenty one years.

2s Ghe denies thet the complsinsmt is in the actual,
peaceable popsession of the lande described in the bille

3¢ She admits thet me ether suit is peading ite test
tfm title s0 claimede |

4y She denies thet compleinpant is the owner in fse

. or otherwise of the said lends, bubt zdmits tha:t' the same were omce owmed

by Robert .J; end Memic G. Piercss She is not informed s to whether
the Pierces execubed a morigage to campleiznent®s fa:bh;?, Jamea Bruhem
and demsnds striet preef thersef, nor ie she informed =& tot he facte
alleged sbout the will of James Druhom ner ss e the deed mentionsd snd
demends striet procf thereof if the same be deemed ma#riale She does not
know wkether the Piercee defeulted im said mortgege, but she deniea
there wos smch o morigege end denies the fa.é‘ks assgciated with the slleged
fereclosure or satisfaction thereof by the murremder 'ef possession of
sedd premises amd demends strict proef thsreof; and she further deniss
thet eemgl&inen‘téa father ever had pessessien ¢f eedid lends. She deniecs
the execution af"s ueh mortgage and the leeing of saws snd démsmics strict
proef thereefs

S50 ©She admiis that the Pierces execuled a deed %e
Grover G. Clerk and thet he comveyed ssid lands to Charles G. Clark,
as sallsged in the bill, also thet said lands were sold at tsx sale to
this respondent, under = sseessment to usknwon pwner, and by wiriue
thereof this respondent now claims to be the owner of éaid preperty.

6o She is not’ informed ae to bow long said property



2 =

rammeé ungscessed fer taxatiom, but admits that compls nemt has never
gasesaad the seme or peid texes thereom. Respondent deuies thed complaie
nzat or hs.s fother or any predecesaer in% title of the complainent ever
had g@ssessien or eny right %o pessessien of g aid lands as a}legedw

7+ Respondent is not asdvised s to the facte alleged
" in this paregreph 6f the bill and therefore denies the seme and demands
striet proof thereof if deemed meterial. |

8s Reaéandent denies ‘the elaim of possession set
up in thie §ragragh of 'bha bill and alse deniea t hat ne other pesson .

from 1914; wyer hes had passessiagf of spid lesnde snd thet mo one has

er: daaa ela:im the seme end e’lemanda preof of these sllegatioms. Ehe
does, hawwer claim, that she- aequired the title thereto at ssid tax |
sele.

o knd now havingéully answered ssid bill she prays that
the seme may ‘be dismiesed at the."haaring pud thati s he may have her cesis

imcurred herelne
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Complalinant, : 1Y THE CIRCUIT COURT

VS or

L]

The lands described herein, and
against CHARLES ¢. CLARK, if he
be living; or, 1f he be dead,
agalngt his unknown heirs, dev-
1sees or next-of-kin; and against
largaret B. Howard; and against
any and all persons, firms and
corporations clalming any title
to, interest in, lien or inecum-
brance on the herelnafter des-
cribed property,

a0

BALDWIN COTNTY,

foﬁxBA.iay-‘L 1]

an

.

In Hguity No.

oy

gl gttt

“x

Hespondents.

®e

TO TiE HONCRABLE JUDGE OF THE CIRCUIT COURT OF BAIDWIN CGUNTY,

ATABAFA, SITTING IN ROUTTY:

How comes James R. Druhan and brings this, his bill
of con@laint, against the land herseinafter described and against
Charles G. Clark, If he be living, and agalnst his heirs, desvi-
sees or next-of-kin if he be dead, and agalnst Margaret B.

Howard, and agalinst any and all persons, firms and corporations

claiming any tltle to, interest in, lien or incumbrance on the
hereinafier described prayerty or any part thereof, and respect-
fully shows unto Your Honor as follows:

That he is a resident of the County of Hobil ,» State
of Alabama, and 1s over the agze of twenty-one years.

Eye]

sty

Complainant alleges that he i1s in the actual, peace=
able possession of the following described lands situated in
Baldwin County, Alabama, to-wit:

That part of lot number 3 of the Caleb Dans Tract

of iand in Section 6, Township 7 South, Range 2 '
East, accordlng to their deed of partition recorded
in Deed Book F, pages 55-57 on liay 10th, 1850, des-
cribed as follows: Beginning on the Fast side of the
road Tormerly known as the 014 Balley Creek or BRack
Hoad running from Foint Clear southwardly along the
Bey Bhore, which road is now the raved highway, where
sald road crosses the north line of sald subdivision
S and run due Fast on said Forth line 1687.5 feet Lo
the Tast lline of sald lot 3; thence South along the
Last line 146 feet, thence due West 1870 feet ho the
East side of the avove mentioned highway; +thence run
in a northerly dlrection along the Esst side of saild
highway 147 feet to the place of beginning.



THREE

Complainant alleges that no sult 1is pending to test
his $itle to, interest in or right to possession of the said
lands.

FOUR

Complalinant further shows that he is the owner in
fee of the 2 bove described lands; +thet the same were at one
time owned by Robert J. Plerce and Memlie G. Pilerce; that
these parties executed a mortgage to James Druhan, the father
of your compleinsnt; that James Druhan died testate, leaving
a last will and testament by the terms of which he devised this
property to all of his children, including.yoar complainant;
thaﬁ your complainant purchased the above deseribed properity
from hls brothers and sisters, and obtained a deed from them,
which ig recorded in the Probate Court of Baldwin County, Ala~-
bama; that Robert Plerce and ¥amie Plerce did not pay the
nortgage to the father of your complainant, but, in the year
1914, ﬁhsy surrendered possession of the above described prop-
erty to the father of your complainant in full satisfaction of
the mortgage; +that at the time the said Plerces surrendered
possessslon there was a house on the above described property
in which they were living, and that they thereupon moved out
of the sames, and your complainant*s'father, and his successors
in tltle, have besn in possessien of the above described property
ever since the above menbtioned date; thet the mortgage to your
complalnant's father was not recorded, and has been lost and is
unsble to be found,

‘L

by
B

Your complainant alléges that the record title to the
above described property stands in the snme of Charles G. Clark
and WMargaret Howard; that the Pierces named above, in 1807,
executed a deed to Grover . Claxk, who, in 1910, executed a
deed %o Charles G. Clark, conveying the above describsd prop-
erty, both of which deeds were subsequent to the mortgage to

your complalnant's father; that on the 15th day of June, 1942,



brance thereon, except the tax clalm of Hargaret B. Howard;
and your complainant prays for such other, further and genersal

relisef as in equity and good consclence he may be entltlsd to

recelvea.

T

(Latbas~

itors for Compillainant.

' Msnine LY i

Of Counsel.

STATE OF ALABAUA,
COUNTY OF MOBILE,

Before me, the undersigned Notary Public, in and for
sald State and County, personally sppeared James E. Druhan,
who, being by me firgt duly sworn, deposes snd gays:

That he has read the foregoing bill of complaint and
that the allegations of fact thereln contained are true and

correct.

Subscribed and sworn to before me,

this the FwzZ day of April, 1943.

/ggéﬁdéﬁb—/4éb§;¢4ﬁﬁ4zﬂx

Wotary Public, Hobile Gounty, Aladama.




JAMES R, DRUHAN, ' '
Complainant, NO. 942 IN EQUITY

vs. IN THE CIRCUIT,GOURT OF BAIDWIN

LANDS DESCRIBED IN THE BILL COUNTY, ALABAMA.

AND CHARLES G. GLARK ET AL.
Respondents.

)
}
)
}
}
I
}
]
}

HEMORANDUM FOR THE RESPONDENT, MARGARET B. HOWARD.

This is a bill by which %he Complainant seeks to quiet
the title to a small tract of land in Balﬁw1n uounty, Alabama, ly-
ing %o the east of the highway which runs n@rth and south and sep-
arates the homes on EObile Bay_fr@ﬁ the property, mostly unocecus
pied, on the cast side of the roade The bill itself appears to
be suffigiént to accomplish this purpose. It sets out that the
Complainant is in the aetual,_peaeeable'possessiem.af the lands
deseribed in the bille It alleges that he is the owner in fee
of the lands, that they were owned by Robert Pierce and Mamie G.
Pierce, who executed a ﬁ@ftgage to the ﬁcmpiainant*s father, who
left the properiy, by will, ﬁgrhis children, and thatlﬂem@lainént
bought the shares of the other children and obtained a deed from
them. It further sets up that the claim of the parties was based
on a mortgage executed by %the Pierces tp Complainantts father, and
it is alleged‘that the mortgage was mever paid and that the
Pierces surrendercd possession of the lands described %o Gbmplainn
ant's father, and 1t is claimed that after the Pierces moved out

of the home in Whieh'they were living that Complainant*s Tfather
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‘planted some pecan trees on the property and that he at one time
cultivated tﬁﬁ soil and that there had been a fence around the
property. It is further alleged that the above mentiened morigage
was never recorded, had been lost and Complainant could net findit.

The éamplaiﬂant then proceeds to show that the record
title to the above described pr@perty is in the nome of Shafles Gro
Clark and Margaret B. Howard, thst the Pierces above shown to have
surrendered possession of the property to Complainant's fathér, ex~-
_éeuteﬂ a deed ito Grover Ca Clark, who in lgl@'exeeuted a deed to
Charles G. Clark, cenveying the property to hiﬁ; that in 19&2 the
property was sold by the State to ithe Respondent, Margarel B. How-
ard, unler an assessment to owWner unknown. It is further alleged
that prior to 1941 the property had not besn assessed for taxatien
for more than twenty years, and that the Complainant and his pre-
decessors had been in possession of the Qreparty'sincé 1914,

The Respondent, Hargaret B. Heward, by her answer,_déw
nied that the Complainant is in possession of the land, denied Com~
plainant's pwnership of it, admitted that the ?ierces once owned
it, denied the existence of the mortgage under which Complainant
claimed title té the property and demanded st#ict proef thereof,

She eoffered in evidence her tax deed to the property.
Thefe is no controversy as to tﬁs validity ef ths tax desd, but the
Gom@lainant claims the right to redeen therefrom as the owner of
the properity.

We have said above that the complaint sets out a cause

of action, but the purpose of our memorandum 1s to submit that this

bill is net established by the proof gnd there was not orffered by
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the Complainant sufficlent evidence to entitle him to the rightsl
of an owner. It is also submitied that there is not only no |
1égal evidence of @wnership‘of the land but such facts as were
sstablished were merely evidence of some sort of scfambling poss-
ession or claim, certainly not sufficient to estsblish any ad-
Terae possesaian; In the first plage the record shows ab&clutely
no g@lar of title 1o the Cemplainant, aﬁé such acts of asserﬁs&
ownerskip as were shown were abandoued many years ago, that is to
say, there was no evidence to show that the_scrambling acts of
adverse possession, namely the planting of pecan trees and the
planting of some sort of garden upan'the land were anything more
than casual and certaiﬁly did not ameunt to sich continued posss-
eSsiom.as the law'reqaires;_' on the contrary,-we sﬁhmit it was
adm;tte& in the evidence by the Complainant that, like a great
portion of the property east of said highway, the same fell into
disuse, that the fehce was not kept in repair and'tﬁat the whole
rroperty was submergéd in undergrowth. . | |

_ It is alsanespectfully submitted that one cannot eclain
ownership of property under a eonveyance, Whethsr it:ba a mort-
gage or a deed, without produeing thersame in éourt and establish-
ing that it was executeé and, if it be a homestead_sueh as this is
shown %o have been, to have been executed by the wife separateand
apart from her husband. ‘i"_here is a procedure, as your Honor knews,
set out in the Code, for establishing lost desds, but no such pro-
ceﬁuré was resorted to in this case, in'fact, the Gomylainant,

who appears to have known more sbout the matters involved than any
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one e;sé, admitted on eross examinstion that the slleged mortgage
was never recorded;'that he had\gever seen 1%, 4id not know how it
was executed, that he did nct know the amount eof the'mgrtgage debt,
‘that he had searched for the instrument among his Tathers papers,
put could hot find it.  If this aileged mortgage had been produced
and offered in evidence, eertaimly Complainah% would have been un-
‘der the burden of showing its exseution. |

~ Another obstacle to Complainant's establishing any valid
elaim to this properiy is, he has offerea no proof of description
of tha land conveyed by this m@rtgage. Anether omission in Com-~
pTainant's proof is that no eff@rt is made %o establish on what
date tha Pierces are supposed to have executed the mgrtgage to Com= |
plainant's fathet, and it is submitted that they could not have
done 50 aftar gonveying their title o Clarka.

While we earnestly submit that no titlie whatsoever coui&
have been esteblished by such a vague and uncartain claim, the Com-
plainani's case must also fall because certainly under the laws of
Alabema, even if there had been sueh an instrument of title, the
Conmplainant could not build up his title by any sueh method of
foreclosure #s was shown by the testimony in this case. In fact,
it is submitted that thers Wés ro claim whatever of feccurse to
. any of the usual metheds to foreclese a mertgage. In fact, we
submit ﬁhat the evidance shows that the Complainant also admitted
that ‘he did not hear the conversation on which such & foreclosure
-was to be authorize&; that is to say, he_did gat hear the conversa=

tion which 1is alleged in the bill asserting that the Pliercdes con-
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fessed they could mot repay the Complainant's father his debt and
that they were going %o move out and Serenéer posggssien; The
Gamplainant also admitted thét he had nc personal knewledge of the
sarrenier of possassion“by the Pierces te his father. This vague
and unéertain sitnatién js distinetly negﬁtived by sll the ac-
tions of the Pierces, who, aeeor&iﬁg to the allegations eof ths
bull of complaint, had already executed a deed to Grover C. Glark,
who thereafter execuled a deed to.Gharles Ge Glark, both of which
deeds were prior to the alleged sarréﬂd&r.@f possession by the

Fierces to Complainantts father, These instrumsnts are shown to
have been on record in Baldwin County and were certainly notice

to Gomplainanﬁfs father that they were anmindful of any elaim‘that
he had by mortgage or atherwise; |

| ‘It appears frém the testimony in_the case, which is fuf—

ther proof, that the Qomplainant has.made a strenmuous effort to
locate Gharlesréa Clark, evideﬁzly for the purpﬁsa of obtalining

a reecord title which would give him some title to this property,
but that he had been unable to find this.recerd owner of the prop-
ertye.

It further appears from the Complainant's testimony

that he did not think that any of the trees left on. the property
are bearing pecanse. It appears that the only pecans ever gath-
gred was in 1925, more than twenty years”bef_ore the filing of the
suit. The garden was planted about 1923 and since that time the
‘praperty had never ﬁeen asedrin any WQy.at all.exeept for garbage.

it eppears from the testimony offered in support of the
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bill that there is really no foundation for the claim msde by the
Complainant to this property. We have specifieally mﬁntioned
the testim@ny.@f the Com@lainant? Mr. Jesies R. Druhan, because
his testimony is not only that of the Complainant himself, but
certainly is he strongest of the uasﬁimony offered, that of the
other witnesses belng almest, if not entirely, hearsay. In fact:

it appears that it jd

st about amounts to this, that the Complain-
ant for some reason wants the properiy aﬁﬂ is ﬁiliing t0 redeem R
'it from the %ax sale, but when we stop to eoasiﬁef én what he
bases‘his claim, it seems td-simply amoané to this, that he Oneé
thought his father owhed it, and some people heard that he claimed
i$. Some ef the people on the Bay front owned the praperty to
the rear of them, %o fthe east of said roadway, and he thinks thas
it shaul& belong %o hinm. It is te be noted that his father left
a will which dceé net appear to have ever mentioned his ownership
of any property ic the esast of the highway, certainly not that de-
scribéd in the bill of ecomplaint, and thaf When the Cemplainant
“bought out his br&thers”anﬁ sisters, this‘particular property was
net déscribed in thé deed nndér which the Complainant c¢laims.
In'o%her words, it seems-pretty elear that neither the Complairnant
ner his family fhonght thay owned this piece of property and never
asserted any claim to the same until the State of Alabema éqld the
pﬁapértg'for unpald taxes to the Respondent, Mhrgaret B. Howard.
Then the Complainant felt that 1t should be his and made an ef-
- fort to locate Charles G. Clark, so that he éould get a record
title td'the property|and put himself in g position %o redeem it.

Another forceful reason why we say that the Complainant did not
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elaim to own this proparty'is.becausa he never did assess if for
taxétioag. It certainly could not éerve to in anywise establish
any claimrnn behalf of the Complainant that he thought his fami-
1y owned this property or that he a@wayé undsrstood that they
owned it. When asked why he did not assess 1t for taxatien

he said that the Drubans always wrote to Bay Minette to geﬁ'thair
tax bill and paid i% and that he simply thought that this place
Qf property over on the east side of the highway was inecluded in
the Druhan property.

_ As Turther illustratigg the weakness of Complainant's
elain, both as_ta showing any eolor of title or adverse poss®
stien to tha property, we queteldireetly fr&m the evidence of
‘other witnesses as follows:

| Witaness Joseph Péase.
On direct examination this witness testified:

"Hr. Druhan sequired the property prior to 1915, and I have_pever
heard of anyons elée claiming title %o it other than his sue-
cessors in title, I, éfcaurse, don't know whether Mr. Druhan
had a deed %o the property or haw‘he acquired i?. It ié genef—
ally referred %o as the “Br&han.prgper%wak Mr. Druhan fenced
the properity and plantednpacan trees thefe," ‘Record page 10,

* * * * wpuping all of the time that I have been familiar with |
this'propeftykl havgignown ortheard of'anyone asserting any
claim to 1% other than the Druhan family until about thres years
ago. At that ftime I heard that Mr. Robert Pierce had sold it

to some man by the neme of Clark," Reeord, page 11,
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- On cross examination the witness %estifieﬁ:k
"I have never seen anybody sXercise any act of possession since
that time (lglé} except the ineident I ﬁentiened before when
Mr, Parker survéyad the property some four years sg0. I have
been over this property many times and the last time was about
a year ago. The femces are in awfully bad shape, buﬁ the lines
are all WGll'ﬁefineG, Itts grown uﬁ with un@erhrush and no one
lives there. I have never heard of the Druhans renting it to
anyone,™ Kk %k k B & kK ok ¥k K k ¥ k K % ok ¥ %k Rk ¥ ok % Kk ¥ % L

- "In it8 present condition it would be physically im-~
possible %o teke pésséssion of\this property'untilhit.is cleared
away. It is eﬁergrown with underbrush.and'has béen in that con-
dition for a good many years - I don't know whether it has been
over tw@ﬁty years or nok.n ¥ ¥ k¥ # L R R EEEEEEE T

w1 have no personal knewledge of any transfer that
Pierce mada tc the Druhans. I didn*t witness any such transfer
anﬁ never saw any deed, and I don't know the circumstances under
which it 13 claimed that Pierce surrendared pcssesszeﬂ to |
| lMr. Druhan," Record, page 12, |
| On re-cross examination witness festified:

"Mr. Druhan planted the vegetable garden prior to 1916, and as
far as I know there has not been any vegetahle garden planted
since. There are some pecan trees léft,,but the underbrush has
grown up se'araund theﬁ_tha% they don't amount to anything.”
‘ Record, pageiiﬁ;
-Witness Harry H. Parker. ' |

On érvss’ examinaitien this witness testified:
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"I dorn't know that the Druhans bought this property - I ouly
know that they claimed %o have, I don®t know how they got pess-—
ession of i%t. I 4o know that & Mr. Pierce lived there a good
many years ago but how the title got out of him I don't know, -
cutside of having me survey the prgyer%y four years

880, Ifdon'tlknow ef any other act of possessien asserteé'by
the Druhans in the last twenty years." Record, page 15.

" “The essggtié‘;élements of adverse posscssion are
well understoed. &% must be actual and continuous, as well as
exclusive, open, and noigpious, hostile, and under elaim of
rightf. If possessing all other elghénts, but lacking in continu-

ity only, or any one of 4he above constituents, the possession
will not effect a bo - tonthe legal title.m™ Montgomery vs. Spears,

i ;

218 ala. 1803 117 8o, 753.

~" Respectfully submjtted,
VLN o 2T,
Y Soliciter for the Respondent,

Margaret B, Howard.
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SUMMONS AND COMPLAINT

—

THE STATE OF ALABAMA, | v.040,

BALDWIN COUNTY Moy, TERM, 194 5

CIRCUIT COURT BALDWIN COUNTY

TO ANV SHERIFF OF THE STATE OF ALABAMA :

You are hereby commanded to summon .. Morgaret B Howard,

to appear and plead, answer or demur, within thirty days from the service hereof, to the Complaint filed in

the Circnit Court of Baldwin County, State of Alabama, at Bay Minette, against—argares B Howard,

-

et al. ‘ , - ‘ ., Defendant. _
by
— . James Druhan — ' :  Plaintiff___
Witness my hand this 18%h day of .._.359_3?5 . 194 %




m TAMES R. DRUHAN, TN THE

CIRCUIT CCURT OF BALDWIN

V3.

- Complainant,
COUNTY, ALABAMA.

IN EQUITY.

| CERTAIN LANDS AND MAPGARET
B. HOWARD,

Respondent.

B L R T g v L. ¥

I It does not:appéar from a consideration of the evidence
| in this case that the complainantts father, under whom he claims

’ title, hed any dsed orziﬁer eolor‘of title purporting to convey

! the proPefty, or that he or the complainant had listed'the property

|
” Tor taexation. Tt i1s contended that the complainantts father had

a mortgsge on the property given by ocne Pierce, but this morigage
t is not satisfactorily established, no witness having ever seen

' the mortgage. Complainant shows that his father took bossession

of the land and held possession for & number of years. He clalms
title under a will from his father to his mother and mnder a decd

i from hié fatherts devisees., The deed is not in evidence, nor is th
will of his father. His mother is not shown %o be dead, nor is it
shown thset she ever disposed of the property which he claims was
willed to her. I therefore, conclude that complainant has not

| established a legal title to the property entitling him to redeem
from tax salse.

The register will enroll the following decree:

This cause coming on to be heard is submitted upon the
pleading and evidence as notdéd by the Register, and upon considera-
tion thereof, I am of the opinion that the complainant is not
entitled to the relief prayed;

_ IT Is, THEREFORE, ORDERED, ADIUDGED AND DECREED by the
. Court that the Gomplainant,is not entitled to redesm, and that his
bill of complaint.be and the gamigg?reby is dismissed,

AQ Tinyfell 7ilZ locr Ta
Tais 16th day of January, 1946,

JUDGE :

e B

(4]




THE STATE OF ALABAMA, }

you aﬁ examineg

Loy

. Comﬂﬁssioi:, Ta Take Depositigns. P._r_lirlted by The Ba.idnfin Tin’l_fes, Bay Mim.zette.

B DLl CIRCUTT COURT
. Baldwin County COE

o Wikole, § R ‘

KNOW YE: ’I‘hét we, having full faith in your prudence and competency, have appointed you Commis-

sioner, and by these presents do authorize you, a} such time and piace as you may

ppoint, to call before

A A_ Complainant—

@AY Detendant, <

on oath to be by vou administered, upon _ﬁl&ﬂi

AL S B B e

to take and certify the deposition,.s_ of the Witness_ﬂé: and return the same fo our Court, with all Con-

venient speed, under your hand.

Witness { Q:Ci day of { :{j}t (A

REGISTER'
34—

]

Commissioner’s Fee § 3 5

Witness' Foees, $
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2aild county and state all of mv 1ife.
1

- e

Youi S oL

JAMTS L. DRUFAN, H
Complainant. 3

N OTHD CIRCUIT CoURT oF
Vi e .

TN CoUNTY,
he lands describhed in the Hill of:

complaint, and ALADAKA.
V3 e -r::- I 'ﬂj:, LTy '_T;I
CHARLES G. CLARF, ET AL,
Reéapondent g,
The Tollowing testimony was talen before Filda

5. Tutherford as Commlssloner, on the 20%h day of October,

1943, at 11:00 A. ., in the office of Vickers and Leigh,

¥orchants Matlonal Pank Bullding, Mobile, Alabama.

Honorable Alex Foward, Soilcltor for the Hespond-

]

ent, Margaret 2. lloward, and ¥arion 2. Vickers, Solicitor

Tor the Complalnant, were present. Neotice of the taking of
estimony was walved by thie Sollielitors for both parties, and

it was agrsed bebtween the Zolicitors for bthe Cowplalnant and

the Respondent Margaret 2, Moward that the sipning of the

testimony by each of the witnzsses would be and is hereby

waived.

Try James R, Druhan, 2 witness for Commlainant,
having been first duly sworn, testirfied on direct examination

by Ir. Vickers as follows:

“ ?
o
o
H
(6]
=

8 James T. Truhan. I am ths Jemplainant 1

the bi1ll to gqulet

:.‘!‘

itle filed 1In the (Circult Court of Bgldwin
County, Alabama, azaingt a portion off Lot 3 of the Calsh Dans
Tract of land in 3ection 5, Township |7 South
and more fully degcribed in the bill |of complaint, and againsh

Charles CG. Clark et al. I am over the asme of wenty~-one year

—d

and live iIn lobile County, Alaba n

I.Jn

ma, and have been living

A

i B &




gesrehed all of my father's papers in an effort to find 1T
withowut success.

T dorn't remember the exact date the summer home
was bullt but I do remerber that 1t wasg the same year In
wnich my father acquired the property west of the rcad, and
1t was some two or thres wears after the summer home was
built that he took possession of the propertr east of the

read from Plerce,

]

ne, bub

€

Some of the necan trees are still standing,

-

L

-

hrush and small trees and vines have grown wp &ll around
them. HSome poritlons of the fences are down and other por-

tions are still Intact.

his will was Sulv probated

in M¥oblle Zounty, Alabana, and I subsequently acquired the

ju
(g
b}
H
@
n
(o
o
:
[
1=
O
[

f the devissss under hig will to his »rop-
T never krew a Charles 3. Clark and the first dine
T aver heard of him wasg when hlsz name apneared in the abstract
R
of titls at the time T purchased the property about a vear or

1.

eichteen months aso. 1 made an effort to locate ifr. Charles

1
« Clarls by ingulring of the local residents of the vicinity
in which the property Is located. Among the persons contaected

in this rezard were lir, CJaleb Dana, Captaln Joseph Pose and

nembers of my own family. Tone of these people ever “new a Ifr.

Charles o, Clarls has never been in nossegsion of Hh

g

i

property degeribed in the bIll of complaint within the last

twenty years. o one, other than my father and hi

g8 gucceszsors

in title, have been In pessession of sald property or have




Tt was in about 1214 or 1915, I think, that my

i

Tather took possesslon of this »roperty. He planted pecan

trees and & vezetable garden on 1t, and pubt a fence around

L]

=4 B = - e = L
T have inspsecited this properdty in recent yesars,

E)

and portions of the fence are down, but In soms places the

I have never heard of any clalim To this property

other Shan by my father and his successcors In title. I%

gas alwavs lmown as the "Druhsn property.”

On crcse-examination by Mr. Howard, the witness

Hhy

s follows:

ot
0]
2
cri.
l_‘
5
}._:'O
o]
r' g
513

I did not hear the conversatlon between my Father

T
I

and Fr, FPlerc

2

.3 to the clrcumstances of the lean, snd I

O}

‘don't lmow of ry own lmowledse how wuch the loan was. I

never saw any mortgace, and I don't Imow how the loan wasg

secured. T was gulte young 2t the time, but I romember my

Tather talking & sum of money ovnt on the back lob wiih vhich

To transect some business. T was noit baclk there and do not

Imow what actually transpired sxzcept that my father subse-
auently acquirsd the property. I T remenber rishtly, T was

on the baecl porch when my fathsr came In and told my mother
that they had ancother farm and she could o ahead and nlant
it or do what she wanted to with 1%,

Afﬁer my father's death we accepted whatever tax

bill the Tax Collector sent us and assumed that we were nav-

inz taxes on all the preperty. o member of my familvy, ag fa

28 I new, ever new that my father sver abitenpted to assess
that particular niece of property. If it i1s a fact that nmy

tier never assessed the szme for taxatlion, T don't Imow why

A

he failed Hto do 80




Captain Josenh Pose, =& witﬁess For Complainant,
having been first duly sworn, testiflied on direct examination
by e, Vickers es follows:

My name 1s Jeserh Pose and I live on the Zreenough
Boulevar eant of Zundels, in %uldm”ﬂ County, ilabana. T

was born In Beldwin County and have lived there 2811 of wy

_.3
1

fee I am now sl T am in the real

4
o
o
!
o}
5]
o
R
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ot
Fﬁ

11 of ace.,

aatate bhus in this business for

about elght or nine wsars.

and south of Zundels which 18 clalmed by ir. James R. Druhan.

I was born within about & city block of this property, was

=

raisaed there and lived there after I waos marrisd Tor a nuwber
of years. In 1216 I moved to Daphns, which is slso in
Baldwin County, and lived there eipht vears. I am presently
living about twe and one-half miles fwoml“"e above mentioned
?TD?B?tF:

“hen I flrst remenber the vroperty it was cwnod Ty
8 Jdirs. Irebs, then by Ir. Auvgust Irool, =nd then by I,
Liobert Plerce, amd then by !, James Druhan. These are bthe

only owners I ever remember. Ir. Druban acguired the proverty

rrier to 1918, and T have never heard of anvone else clainming

title to it other than his successors Iin title. I, of course,
don't now whether Ir. Druhan had a deed to the pr oparty or
now he scquired 1t., It 1ls generally referred to 2g She

"Pruhen property.”  Ir. Druhan fenced the nroverty and planted
pecan trees there.
T T4

I inspected this property Iast vear and the fence

1

had fallen down in spots, but there were still some posts angd
wire on three sides, This propsrty i1z bounded on the east falvs

1 T - £3 [ - ey T .3 - :
the Smlley, formerly the Melson, vroperty, which is fenced,

-

i do not Imow, and prior to last wear, had never

weard of elther Ir, Charles 0. Clarls or I, Jrover Olarle,

L X B ]

Fal

Within the last wear, in an eff

]

ort to locate these 1

~

rbies, T



tallzed to Ir, Otbto Zundel, Ir. Arnold Brodbeclz, Ir, Jogeph

Wumpp, . Parry Tarker, the surveyer and abstracher, who

; L3 "
nronsrty in the

i

)
o
ot
[}

imows most of the people who own part of

- '- L 1 sy =] -
Deldwin County, ¥r. Jim Jaston at Falrhope, the Ladnlers

w

-

and evervone T couvld think of who had 1lived there Tor a
nurber of Tears, and nc one had ever heard of Tharles 7.
Olarlk. 1r. Obbo Zundel and Mr. Arnold Drodbeck are in the

ceneral mercantile husiness there and have a store about

cne-half g mile from the property described in the hill of
corplalint. The Tundel and Drodhecl: famlilieg have lived in

Baldwin County for more than seventy-five vyears. I did
not find any clue as To wio Charies . Zlark micht

T™is pronsrty, for the last twenty or twentyv-five
vears, has begsn in vhe possession © . 1 Temern=
ber well, about four years ago, mry wife and I were driving
prast there and I noticed Ir. Parler, the survevor, and 50me
other people--cne of them was & ladyvy from
Hettles, whom I new. I stopped my car and azked ¥y . Parker
1

wvhat he waz dolng, and he sald he was surveving the property.

The lady then told me she was thinkins about buving it.
I lived right down the road from this property

and during Ir, Iruhan's 1ifetime I passed by there several

.‘G-

i

mes when he out on the baclt lot directing the plantine of
trees and & vegetable carden.

Turing all of The time that T have heen familiar
with this property I have lnown or heard of anyone asserting
anv clalm to it other than the Truhan family until about
three vears ago. A% that fime T heard that . Robert Pievce
had gsold 1t to scme man by the name of (Clari,

The land scuth of this propdsrty is owned by the
Huplbutss, and the property to the nerth of it belenzs to

oyle, T thirlk, The boundaries of the Dovle, Turlbutt

and Smiley properties ars well lnown and defined,.



-

Cnr cross~examinatlon by IMr. Howard, the witness
tegtified as follows:
e You don't know that ir. Druhan ever gequired

4

he had claimsd 1t%

3

the oropertr excent that vou heard

o

Ae Yes.
e When 4ild you see him working on it?
Ao T can't remember, but 1t was prior to 1916
because I moved away from there in 1916 and stayed eight years.
T have never seen anyhody exerclse any act of
possession since that time except the incldent T mentioned be-
fore when Ir, Parker surveyved the property some four wvears apgo.
I have been over this vroperty many times and the last #ire was
abovt & vear ago. The fences are in awfully bad shape, bubt the

lines are all well defined. TIt's growm up with underbrusgh and

i

no one lives there. I have never heard of the Druhansg rentd

e
i b )

[~

t to anvone,

* T dilg into the records quite a bit in my business,
trring to find out locations of preperty, 1f 1t's for sale,
names of owners, etc., and I have never known or heard of a deed
conveylng this property %o Grover Clark. I happened to be
searchlng the records in Pav Mlnette to a plece of land and ran

into a deed on the records there from Srover Clarls to Charles O

.
Clark,

I 1ts present condition 1% would be physically Ime
prossible to take posssssion of this property untll 1t is clesarsd
away. It 1s overgrown with underbrush and has besn in that Con-
dition Tor a cood many vears--I don't Lknow whether 1t has bheen

over twenty vears or not.

I have no personal Imowledse of any transfef that
Plerce made to the Truhans, I 4idn't wiisness any such Lransfer
and never saw any deed, and I don't Xnow the circumstances under
which 1t 1s claimed that Pierce surrendered rossesaion to Mr,

Doulhar .
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JAMES R. DRUHAN, IN THE CIRCULIT COURT

Complainant, H oF
VSe 7 H BALDWIN COUNTY,
The lands described in the bill : ATABAMA.
of complaint, and
VS ' )
: Ir Egquity #

CEARLES G. CLAREK, ET AE,

A%

Réspondents.

TO THE HONORABIE J. BLOCKER THORNTON, JUDGE OF SAID COURT:

Comes H1lda S. Rutherford, the Commlssioner appointed
‘in the above entitled cause to take the testimony of James
Re. Drvhan, Joseph I, Druhan, Capbain Joseph Pose and Harry
H. Parker, ﬁitnesses for the_ﬁomplainént in the above en-
titled cause, and respectfully represents and shows unto
Your Honor as followa:

That the Commissioner caused to conme before her the
above named witnesses at 11:00 A. M. on October 20, 1943, at
the office of Vickers and Lelgh in the Merchants National Bank
Bullding, Mobile, Alabama, more than one days' notice to each
of said wltnesses and to the Honorable Alex Howard, Solicitor
for Respondent Margaret B. Howard, and to Marion R. Vickers,
Selielitor for_Gomplainanﬁ, having been glven;

That the Commissioner knows sach of the wltnesses
named abavé, and that each of them was duly sworn by Eer;
that they testified as is shown by the enclosed copy of
thelr testimony; that the testimony was, by the Commissioner,
reduced to writing, and that it was subscribed by the witnesses

in her presence after having been first vead over bo them.,



The Commissioner further certifies that she is not
of kin or of counsel %o eibher party to the sult, and-thaet

she 1s not In any mamner interested in the result thereof.

T

Commissloner.



