QOHEN, and W. R. P, CALL,
Complainants, I¥ THE CIRCUIT CGOQURT OF
BALDWIN COUNTY, ALABAMA,

I BQUITY.

A, B, SCHALYENBACH, E. YANCEY )

V5.
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;
)
%
THE FIARHCPE SINGLE TAX CORPORATION, )
a corporation, THE TOWN OF FAIRHODPE,)
a municipal corporation, THE POWK )
COUNCIL OF PAIRHOTE, K. F. KQETHRQFJ
as Nayor of the TOWHN OF FAIRHOPE, )
‘and FOEVIN DU BROCK, J, E. GASTON, }
R. P. GREGG, HOWARD RUGH, and EIOF )
¥, TUVESOR, s&s Members of the Town )
Counncil of Fairbope, %
i

Respondents.

The erigiﬁal pill was based on the ides that a Con-
gtitutional Amendment Wwas necessary before the action complained
of, in respect to the parks, could have been taken, and the Amend-
ment introduced the sdditional contention that the Town had np
aut hority to sccept the ca&veyaace with the conditions therein
imposed. The bill set out in full the sect under which the Fair-
hope Siﬁgie Pax (Gorporstion was created, its charter, and Con-
stitution. Also sll the procesdings leading up to the transfer
of the managamant of such parks, and the instrument providing
for sams. Tf such bill, oa its fase, shows that the Fairhope
Single Tax Corporgtion had aub bority to giakse this transfer, and
the Town of Pairhope to accepdt it,_the complainants would not be
entitled to the relief ssked for, and swch bill should be dismiss-

ed because, on its face, it shows thers is no squity therein.

Hence the first ground of demurrsr covers the whole matter, and
“l -



was intended to be treated as such in omnr originsl dbrief, and we
submit that sueh is the case. |
Assuning the ecorrectaess of his pogition, learnsd counsel
lays &6wﬁ'iﬂeoatrsvertible prﬁpositions, it being an essy natbter to
'tear down the atraw man, but we insist that such sontsations are
without foundation, and therefore the whole structure must fall.
We attempted to fully cover the matisr in our original brief, and
think it unnae&seary'te repeat same, but cananet too strongly im-
press the Q#ﬂrt with the fact that the provision for parks is e
mere ineident inm the mske-up of o model community, and that the
declared purpose of this Corporatiosn, the like of whick was not
provided for under the laws of this State, causing it to have pre-
pared snd passed & suitable sct, was that it might demonstrale
the bensficiency, wiility snd praoticability of the single tax
theary,‘ﬁith,tha hops of ite general sdoption by the zovernments
of the futurse. It was the privilege of our Kr. Webd to prepsrs
and secure the passage of this Act for the purpose of forming
this aaigoiaxian, and draft the Articles of tus 6erpora$ieﬁ, and we
submit that he clearly expressed the ides sbove sivanced, in the
following words conteined in such Articles of Incorporation.
Mphe purpose of said corporation is to Gemon-

strate the beneficiency, ntility and practieability of

the Single Tax theory, with the hope of its general

sdoption by the goveraments of the future; in the mean-~

time sscuring for ourselves and our children and ssso-~
oiates the benefits to be enjoyed from its spplication,
as fully as existing laws will permit, and %o that end
to conduct a modsl comminity, fres from all forms of
special privileges, securing to its members thersein
equality of ofportunity, the full reward of individual
efforts and the benefits of co-opsration in matters of

e



general coscern, holding all 1lapl in the name of the
corporetion, and paying all taxes on the ssme and im-
provemsnts snd other parsonal woperty of lessees
therson, charging the lessees the falr rental valus,
and in the proseeutien of its plans for the gensral
welfsre &f 1ts members to do and perform all the acts
and exercise all the powers permitted undsr Sgction 5
of said Act.n®

And followiag ﬁhewprevisiaas of such gét, the following Was also
embrased: - | |

#phat eaid corporation has the power to glaect
such officers as it may deem nscesssry, in guch manger
and for such terms &8 it mey provide, and remove the sane
at angy time, snd adopt such gopstitution and by-laows
28 1t may ses f£it, not ia conflict with the Constitution
and laws of thig State. Jald corporation shsll have the
power t0 buy, sell and leass resl estate, to build and
operate wharves, boats and other means of trangportation
snd communiestion, to build, erect and opesrate water
works, electric lighting aad powsr companies, librariss,
schools, parks, and to 490 any other lawful thing incident
to its purpose for the muiual benefit of ite members; and
may aimit such other persons to participsts in its
benefits as it msy see fit %o upon gsuch conditions as it
msy impose.”

Both the Act an&“the Charter Wwers designedly maede sufficiesntly
flexible Lo meet changing conditions, snd hence in addition %o
the brosd powers given,this was added:-
_ wand do any other lewful thing incident to
its purposae, for the muiual benefit of its members;
and may sdmit such cther persohs b0 participate in its

benefite as it may see fit, AND TPON SUCH CONDITIONS
A4S IT MAY IVPOSH.® (Italics ours).

As pointed out in our origiﬁal,brief, the provision Of
the Constitution concerning psrke provides that they shall bs
publie, amd that the school, library and natatorium, maintainsed &t
the expense of the colony, would be for its members, and it is
thersfore surprising that the sble counsel for complainants persist

in insisting that such Comstifution provided thet the use of the
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parks should be eonfinea.te the members of ths Corporstion.
| ie pointed out in the original brief, when this hend full
of enthusiasts began with a few acres in a ¢alf pasture, the thought.
of a ﬁhriving'mﬁﬁieipality on its holdings wgs fiot envisaged, and
the Gonstitution of ths Eairhaﬁe Tniustriel Assogiation,substan-
tially sdopted by the Fairhope Hingle Tax Gorporation, announced
its purpose as‘failows;- |
"ERTICLE B: IURPOSE. |
.Its purpose Shall be to establish and conduct

s modsl commmnity er colony, free from all forms

of privste monopoly, end 1o secure %o its hembers

therein, the sguslity of opportunity, the full

rewsrd of individual efforte and the benefiis of

so-operation in matters of general concera,”
In line with this it estsblished its own water-works, electric
lighting and telephone system, the first two belng afterwardis twrned
aver-to the municipality, becauss it was in a better position to
supply ell of the inhsbitants, regardless of whether they werse
located on colony land, and puablie ownership of public utilities
being preserved. L |

' Suppose a large majority of the presént members of the
Pairhope Singia.@&x Gorporation should coﬁeluae that the testriotions
ineident to muniecipal gov&rnmsﬂi, the sdditional burden of taxation
for municipal purposses éna sssesements for improwements, interfered
with its originsal purposes, particularly the demonstration of the
desirsbility of single tax, and after sppropriste action by the
Exeoutive Council,confirmed by referendum, as in this instance, :

should decide %o sell all of its holdings within the corporate limits

the lessees consenting, so far as their portions were concernsd, and
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continue its program on its vast holdings outside of the City
limits, snd such actiosm, =3 recited in the Act ‘and in ifs Charter,
was, *Iﬂcidéﬂ% to its purpose for the mubtual benefit of its
nembers”, would it not be lswful to do this under the present law,
ﬁhaxterwaad Gonstitution? OF suppose in the course of time properiy
1t had used ss a park becams so built sbout that it was more sui-
able and valusble for business or ragidential purposes, counld not
fhs aoleny, mnless abjeéted to by thess interested in lots front.
| ing on ssid park, use it for such purpose for which it Wwas bekiter
sulbed, and estsblish & park in & more favorsble locstion? 1In this
inétaﬂcs it was merely proposed,for the benefit of all conc¢ernad,to
mers effecfually secure the use of such property for park purposes.
Such law and eharter expressly aathorized the Corporation to "idmit
such other persons to participate in its bensfits, as it may see
fit %0, upon such conditions as it may impose.™ By its action in
this insiaaéa the Corporation provides for the use of its parks,
not only by the publie, but concessionaives of the municipality on
conditions imposed in the instrument objected to.

In our original brief, we called sttention to the fact
that while in form of a deed, the intention and effect of the im-
strument in guestion was merely to transfer the managenent of this
paric property to the municipslity, for the benefit of all concern-
ed, and that the rulesof law were in soms regspects diffsrent from
cases where the city secured'tﬁe property by purghaBe or condemns.
tion, and that in cases lika..’shis a m;uniaipality is autiuorized to
accept a copditional transfer. Abundant authority was cited.
T4 the very elsborate reply biief ahle counsel 4o not #eek-ts eon-
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. trovert this, imdeed, by silence, sssent.
 In exsmining particulsr eases applying eertain princi-
ples to cerporsations, it is well te keep in mind the peeuliar
character of this ang; having no stock and cpposed 1o the sttain-
ment of any pecuniary grafiﬁ tb its members,; their rewsrd being
the daﬂaﬁstraxi&araf'the soundpess of the principles of the Single
fax,'the eaéuring of “Equhaitj of bpybrtuﬂity, the full reward 8f
individusl afferts, 3ﬁd the benefiﬁs of ee—égera$ian ig metters
of genersl &snearnf“'.
on page 12 of brief of opposing counsel, is the follow-
ing guotation from Corpus Juris 144, 526, Par. aéﬁégﬁ
"p corporation formed for s smcia}i PArpOSe
snd whose property is to be used only for such
specigl purposes cannot convey such property
where the effect of conveyance would be to free
1% from its nge feor such special purposes.” -
Phe notes citing its suthority for such statsmég%f7t%gl%ase of
Smith vs, Humbervale Gematerﬁ Company, 33 Ont. L. 452. This is a
Ganedisn report not conteined in locsl libraries, and it is not
unlikely tha$ there was some provision im the laws of Canads, or
the grant upoh which the decision is based. For example, that the
property therein émbraced, or aay pari thereaf, ghould never be
sold, but parpatually uged for buris) purposes. It is also to be
| noted that bscause of the sanciity of the resting place of the
dead, our Gourts héwe heen vary minéfal thereof. Howeved, except
for such provisions mentioned, cemebary propsriy not needed for
 burisl purposes may bs s0ld whers it does not in sny way prejudice

. the rights of lot-holders therein, or sometimes where it Will con-

tinue %o be ussed for burisl purposes.
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In the case of Korgsan vs. ROgera, 79 Fed. 5??, TaSs

Supreme Court of Appesls, the Tfacts were as follows:- R%Y. Rev,
Foseph P. Machedsuf, Bishop of Denver,reprssented that the North-
east quarter of the southesst gquarter of Section 2, Township 4,
Renge 68, had been used By the members of the Catholic Ghurch of .
Deaver and Orspshes Gounty as s burial plaee since 1863 and Te-~
quﬁétaé that it be conveyed to him and his successors in offics,
which wes done in considerastion of fifty dollars, Fedbruary 7, |
1874, Qn April BB, IB8%, the Bishep conveyed to Morgan the land
iﬁ.&iaputg, for the consideration of twenty thousand dollsrs, and

on ¥ay &, 1887, the Bolorsdo Gatholic Loas & Trust Associstion,

to whom the Bishop had previcusly coaveyed the same land, also desd-

ed the same to Lorgan, who enbered thereon and platied ssme as an
sddition to Dsaver. This czss is slso reported in 106 Ped. pags
452, in Which the facts are more fully set out, in which it is
gaidy-

"phe facts appesred sufficisently stated in
the formar opinion of this Court, and the question
there reached was that by virtue of the Acts of Con-
grees,snd patent of November 15, 1873, referrsd to in
the opiniom, the City of Denver asguired an uncondi-
tionsl title in fee simple absolute 10 a track of land,
including that now in controveray; and that, notwith-
standing the sot of Congress in question suthorized the
City of Deaver to meke an sntry of the land *To be held
and used as & burial place for the City and viecinlty?,
the patent issuved granted to the City such titls in fes
simple, without condition, ss senshled the City to seil
and dispose of the land uadonditionally, for say pur-
pose dasmed by it desirabls.™

The Supreme Court of the United States, 48 Lew BEd., page 89, inm

sffirming the decision of the Cireuit Court, says in part:

w1f the City got = fee simple absolute, zs in
out opinion it did, we sre not ecalled upon to spend time
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on the guestion of its powers under the laws of the
State, for its sotion in the premises. These gques-
tions where not much srgued here. The City had a
ganeral power of aslienation by charter, and we sre
not prepared to say the power did not extend to
burial grounds. The vots to adopt the repori was s
sufficiant vote to sell, and the question is not

- upon whether thers was any informslity in the execu-
"tion of the sale by the mayor, rather then by &
gpacial commissioner, The supposed srror wounld be
corrected by equity, if necessary.?

By sthtute and its charter, the Fsirhope Single Tex
Gﬁrpératiaa has a general power of_alienaxion which could not be
and iz not teken awsy by its Constitution, raquirea:by guch Aet
to be not contrary %o the lsws of the State, and the faet that the
provisions that the lsnd of the Yorporation must be held in trust
for the menmbers, doss not &epmivé_it of the power to dispose of
same, bui 1o hold ﬁhs procesds thereof subject to the same trust.

In the cage of City of Tacoms vs; Tas oma Qemetafy, 68
Fao. Rep,, pege 783, it is said:~

"Then the deed wass exacuted, the donor khnsw that
the trustees selected by the town of New Tacoma to scceph
its gift were clothsd with power to manege the cemetery
grounds ss they desmed best. Rnowing that the trustses
posgessed this power of management, the donor conveyed to
them the 71 asrss of land 'for & cemetery,t{ *for cemslery
purposes'; granting the land to 'the board of trustees
of Wew Tacoma Cemetery, their successors aand assigns’.
We 4o npot think it follows that, because the donation wss
for cametery purposes, all of the lapd was conclusively to
be used in specie for the burisl of the dead. The trusmtses
and their succéssors were to have the management of the
cemetery grounds ss they deemed best. Some portion of the
land might have been unfit for the burial of the dead. We
know from common observation that it ig not every tract of
land that is fit for such a purposes Ia this 71 scres the
portion sold may have been low lands, or otherwise un®iix
£or the final sspulturs of the desd. Were the trustees to
kosp this in specis? We think not, It would stil] be a
‘gift for cemstery purposes if the unfit porticas wers sold
and the proceseds sgpplied in besutifying the remainder. In
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the course of time, in = growing city like the city
of Tacoma, 1%t night sll become unfit for eemetery
purposes, and the public health might require the re-
moval of those buried. This was a contingeney resscn-
ably to be expected. WHence the donor inserted in the
deed powsr to sell when he declared the grant to be to
the trustess, their successors and assigns."
The blll says that the Pairhops Singlﬁ Tax Corporation
acguired this land, but docee not spécify how; and as it must be
construsd more strongly sgainst the pleader, it Will be presumed
that this was a warranty deed to the grantes, its succemsors or
assigna.
On page 13 of maid brief, is the following quotation
from Mebea vs. gulf Goke, etc. Co., 173 Ala., 259, 65 S0,, 607:-
: "Po the genersl rule aubthorizing free slisn-~
ation of its proparty by a corporaition, there are
many exceptions arising from the nature of the par-
ticular corporation, the purposes for which they are
oreated, and the duties and liabilities imposed on
them by their charters.® '
Iz this case minerity gtoekhoiders objected to the sale of the
entire property of the eprporatifn, and the only gunestion involved
was the valldity of such Sale, which was upheld, and while the
portion guoted is mere dictum, it is correct when properly spplied,
which is not done in the case under censideration.
On peage 14 of ssid brief 1t im assserted that it was un-
gonstitutional to disposs of lands aegaire& for park purposes.
The land in question was not acquired for park purposes, but &
portion of that acquired for genersl purposes, this part being up
to the present used for park purposes, which use will be continued
under the present érrangameﬂt and doss not constituts a disposition

of same in opposition to the spirit of the charter or constitution.
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As pointed out im the originsl brief, the provisioa as
t0 8 veferendum does not compel the governing suthorities to sbids
by the result of same, and they have the epticn of doing so ff
agreeable, and if not, pemitting the title to revert to the Fair-
hope Single Tax Garporamien,-if i% so desiraes. Eowevax, if the |
requirﬁmént'a@paars to be unreasonsble it'c@ui& Waive the snforce-
ment of this condition. However, as pointed sut in our qriginal
brief, t&asa eity fathers would have been elaetad'by thesse éams
voters, for the most part members of the Corporation, and Faégretia,
ally became their servants, and it is not suppomed that they will
be iBolined to disregard a ressonable reguest so expressed. |

The contention that if thé right to 8o arrange for the
managenent of this park property should.bé upheld "The reason for
the existence of the Fairbope Single Tax Corporstion is immediate—
1y destroyed," is ridiculous, such feature being merely an inci-
dent in aeﬂneatian with, and not the purpose of the Goxparation;

Article 12 of the Constitution saye that,

“imple provision shall be made in plattiag
the lands of the Corperation, for land for parks,

and all other public purpodses™,
and if this was done, it might amount to a dedication thereof to
the public for such use,and the instrument objected to would be
in line with,and in a way but confirmaitory of ssame.

We thersfore confidently assert that the setion complained
of was reasonable, sassonablg, sensible and legal; that the dew
murrers should be sustained and the bill dismissed.

ﬁasyectfally submitted,

-1 O



L. B. SCHALKENBACH, E. YANCEY
COHEY, and W. R, F. CALL,

Complainaats,

V3 o
!

. | _
THE PAIRHOEE SINGLE TAX COREORA-
TION, & corporafion, THR TCWN OF
PAIRSOPE, amunicipal coxrpora-
tion, THE TOWN COUNCIL OF FAIR~
HOPE, X. F. NORTHROP, aB KAYOR
of the Towa of Failrhope, and
HORVIN DU BROCK, J. H. GASTON,
R, ¥. OREGG, HOWARD RUGE, and
BELOM L., TUTESON, as Members of the
Town Coungil of Falrhope,

T TUE CTROUIT GOURT CF
BATDWIN COUNTY, ATARANA.
TN BQUITY.

s et P M Wit St S’ g Wi B Vo o s b o Sy T Mo K e

Regpondents.

The bill of coﬁ@laiﬁt allegas the incorporation of the
Fairhope Single Tax Corporation, August 4, 1904, under the provisions
of General Acts of ths State of Aiabama of 1903, page 33 (now em-
braced in Section 7046 of the Code of 1925, which Was construed
in the case of Fairhope 5ingle Tax Gorporaﬁigﬂ vé..Malville, 193
Als., page 289, 69 S0. page 466) which resds as follows:-
| "on aet to provide for the orgsnization and
regulation. of corporations not for pecuniary profit in
the sense of paying interest or dividends on stock, but

for the benefit of its members through thseir mutual co-
operation and sssociation.

sgetion 1. Bse it enacted by the Legislaturs of
4labama, that ten or more psrsons desiring to assoclale
themselves together, not for pecuniary profit in the
gsense of paying interést oy dividends on stock but for
mutual bensfit through the application of co~operation,
gsingls tag, or other economic prineiples, may becoms a
bPody corporate in the manner following:

Zection &, The parties proposing to form such

i), me.



corporation shall file with the probate judge in the
connty in which it proposes to establish itself, a
declaration in writing, setiing out the name of said
proposed corporation, the nemes of the charter members,
and the purposss of said corporation.

Sgction 3. Upon the £iling of such dsclara-
tion the judge of probate shall issue to such corpora-
tion @ charter which shall be perpstusl - subject to re-
voecation at any time by the Legislature of Alabama.

Ssction 4; Tt may elect such officers as 1%
ney deem necsssary, ln such manner and for sueh terms as
it mey provide and remove The same st any time, and at ot
such constitution and by-Llaws a8 it may see fit not in
ConTI1oE With the Conebitution and Laws of this stats.

e e e

ggetion B, Such sorporstion shall have tone
powsr to buy, sell, and lease and morigage Treal sstate,
to build and oOperate wharves, boats and other means of
trangportation snd communication, build, ergct, and
opsrate waterworks, electric lighiing aud powsr com-
‘pagsisg, livrsries, schools, parks, and 40 any other lsW-
ful thing, incident to i%s purposes, for the muiual
benefit of 1ts mempsrs; and may adnit such othsr psrsons
T participave in 1L peherits as it may see it apd uwpon
EE?E CONEITIONS &as 17T nay imPQEza" o

Also { Par. 4) that "Long prior to ths year 193L™,
it adopted a constitution, madc part of ths bill, and "Acquired
largs acreages of land within and without the corperaﬁé limits
of the Town of Fairhops", and that complainants Were admitted to
membership in such oorpératien "Prior %o the year of 193L."
The bill does not stats thnat thé complalnants were among the ine-
gorporators, or that the land involved in this case Was acguired
aftar they bscame members sfd construing the allegations thereof
most strongly agsinst them, they were ﬂot,ahd gc far ss appears
from seld Pill, their membsrship fee may have bsen used in aid of‘
schoolg, library, wharves, waterworks, elagctric lighting or other

purposes. Ssction 3 of sald bill of complalnt reads as follows:
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#%, Mhe declaration of incorporstion filed
in the office.of the Judge of Frobate of Baldwin County,
Alabama, on August 9th, 1904, contalned,among other re-
citals, the following:-

"The purpose cof sald corporation is 1o
demongtrate the heneficisncy, utilily and orac-
Ticabilify Of the single Tax Theory, with the
fiope of its general adoption by tos gove raneg nte
of the future; in the meantime sscuring for our-
sglves snd our ehildren snd associstes bhe benefits
t0 be enjoyed from ite applieation, as fully as
exigting laws will permit, and to that snd to
gopdnet s model community, free from gll forms of
special privileges, sscuring to its members therein
aquality of oppertunity, the full reward of ia-
dividual efforts and the bensefiis of co-~opsration
in matters of general concern, holding all land
in the name of the corporation, and paying all
taxes on the game and improvements and other per-
sonal property of lessess thereon, chargiag the
lsssses the fair rental valme, and in the prose-
cution & its plans for the general welfare of
its members to do snd perform all Tthe sets and exer-
cise all the powers permitted under Section 5 of
ggid Act.?

The charter of ssid corporation issued by the
judge of Probate of Baldwin County, Alsbems, 04 OF about
the 9th day of August, 1904, provided, smong other things,

"That said corporation has the power to
elsct such officers as it may deem necesSsary, 1o
such msnner and for such terme as it may provide,
and remove the same at any time, and adopt such
constiitution and by-laws as it may see £it, pof in
gonflict with the “Yonstitution and laws of this
State, Said corporation shall have the power 1o
buy, gell and lease real estate, to build and
operate wharves, boais and other means of trang-
porbation and communieation, o build, arect, and
operate whtsrworks, electric lighiting and power ‘
companiaes, libraries, schools, parks, snd to do any
othar lawful thing ipeident to its purpose for the
mutusl benefit of its members; and may admit such
other parsons t0 particupats in its benefits as
it may ses 1it to upon such conditions as 1% may
impoag. '™ :




ind the preanble and Arvticles 1, 2 and 3 of the Gopnstitubion
sdopted (Exhibit wp® to the bill} read as followgs -

TPREANBLE.

: Believing that the ecopomic conditions
ander whieh we now live and 1gbor are unnngtural and uh-
jugd, in violation of pnatural rights, at war with the

pnobler impulses of numsnity snd opposad to ite highest
development; and believing that it is possible by
intelligent assoelatlon, under existing laws, to’

frea ourselves from the grester part of thé avils of
which ws complain, we, whose named are hereunto sub-
geribed, 4o associate oursslvas together and nutually
pledge spursslves to the prineliples set forth in the
following constitution. : :

ARTICIE T - NAME.

| rhe name of this organization shell be
FAIREOPE SINGLE mAY CORPORATION «

ARTICLE IT - PURPOSE.

Tts purpose shall be to establish and conduct
g model eommunity or aoleny, fres from a1l forms of
privats mooopely, and to sSscure to its members therein,
squallty of opportuniiy, png full reward of individual
afforts, and ths penefits of co-operation in natters of
geperal CONCerhe

ARTICIE IIT - VEMBERSHIP.

Sec. 1. ANy person OVer the age of eightsen
years whossa applieatiOR\shall be approved by the Bxecutive
Gouncil and who shell contribute to the Corporstion oue
anndred dollars, shall ve a member of the Sorporations
provided that on petition of ten per sent of the qualified
menbership filed with the secretary within thirty days
aftar action ocn any spplieation by the Executive Council,
suech a@plicatiaﬂ-shall be submitted to a vets of that
members hip. -

8@0. 2 Eég,huﬁhﬁﬁﬁ_gz_ﬂﬁiﬁ,Of a mersber ahsgll,
upon sigaing the comstitut ien, also ©be consideréd 8 nember
snd entitled to vote iR the goverament of the Gorporation,;
while such relation axists in facty but only whils such
mambsr remaing in good standing.

sae., 3. Aoy member ggainst whom complaint of
vioclstion of the spirit and purposs of the Corporatioa,
or iavasion of the rights of ites members, is preferred
in writing by ften per cant of the membership, maey be
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_ : ‘ouncll, after full
1ﬂvastlga$ion.of thé charges preferrad. Such
investigation shall be publie, and the accused
ghall be entitled to be rﬁprasentad by counsel.
3ec. 4, In case of the expulsion of &
member the Corporation shall retarﬁ to aim in
lawful money of the United States, the amount
contributed by him to the Qﬁrporatloﬁ,
~ 88G. b, Certificstes of menbership shall he
transferrable only on the books of tue Corpors-
tion, to persons acceptable as membefs."

.Thé:domiﬁaﬂt purpose of this orgaﬁizatian was_to demﬁn-_
strate the féasihilityrof Single Taex by its application,ag far
g8 the Copstitution and iaws'of thig gtabte would permits

| ‘How was it intended to denonstrate the benefits of

Single Tax?' By establishing a model community, platting the lan&?-
astgblishing parks, schools, public buildings, and doing obher
things baﬁeficial_for the-members? Clearly not, as thess things
wers merely lncidantals. It was by the leasing of lands not needed
for pub}ie purposes,'(for the right of eminent domain was reserved
to condemn even leasé& lands for public purposes) ax-a-feﬂﬁal to
be fixa& anpually, equal to the vgluse of use of such land, not
taking.iﬂﬁo @insidafaﬁion the im;mov6ments thereon, such rental
to be used in the paymsent of tuxes levied therson by the state and
Gounty, which frantice was afterwards exténda&'%o municipal texes,
the remainder to be used for the common benefit of the communityi.
which unisr Article 15 might, at the discretion of the Executive
Couneil and on such terms as it saw fit fo impose, be extenied to
non-memnberss

It is clear that pgrks, plblic schools and buildings,

paying4no1ﬂhﬁﬁh‘c0uld not demonstrate the single tex idea. This
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48 N.A2, oa7

79 Pac. 780

22 Iocwa 35L

63 Pa. St. 489

7% Til.  32b

56 Atl. %2

60 Atl. 1134

48 0. 381

33 Atl. 112 '
79 ITil. Apps. 439 ¢

gomtinuing, this outstanding autharity, in Section 1166, says;

"hs use and caatrol of public parks,
whather directly by the officers of the
mupicipel corporation, wherein or nesr which
such parks ere leocated, or by commission or
bogrd of commissioners chosen elther by the
ity or by suthority of the Legislaturs as
may be providsd, is subject to the restric-
tions in the dsdication or donation, if so
soquired, the limitations imposed by authority
of the state, snd the further general limita-
tion that the usses shall be reasonsble and not
inconsistent with the uses and purposss of
their establishment«™

3hould the ¢ity authorities propose to lesss the
privilege of plmcing advertising signs in the parks, thereby
spéiling their beauty, or the sale, or exhibition of things
objectionable, it is not unreasonable that the mgjority of the
voters should have a voles in putting & stop to same.

Tt is not only a part of public policy that the electorats
of & municipslity should name its servants, bub also have control
of their actions in certsin matters touching the publie good.

| (1) They must vote-on the gquestion of incor-
poration, Code, 19283, Ssction 17456. :

(2) Also on the extsasion of ths boundariss

theraof, Cods, Sections 17656 and 17Y&.

(3) TLikewise, in the comsolidation of two
manicipalities, Code, Sections 1882 and 1861.

(4) Sale or leass of public utilities, Code
Section 2061.

(B) sale of bonds Ffor public improvementa,

By



Heace when the trustees refused to hold the election provided for
in Articls 6 of the Constitution, they were rightly removsed and
others vested with such authority. The same section also author-
izes the Corporation %o "Adopt such constitution and by-laws as 1%
nay ses f£it, not in confiict with the Constitution and by-laws of
this State", and Ssction b authorizes such Corporation:
wno buy, sell, lsase and mortgage real-
estate * * ¥ gnd do any othsr lawful thing in-
cident to its purposes, for the mutual benefit of
its members, and nmay admit such other psrsons to
participate in its bensfits as it may sse 1%,
and upon such conditions as it mey impose.m
Therefors the Yorporation had po anthority to adopt &
provision in ite constitution prohibiting the sale of real gstate
a0d it might admit lessses, though not members, to participate in
the affairs of the corporation, upon such terms and conditiocns as
it saw fit to imposs.
Do sum the whole matter up, =28 Andy would may ™In &

couple of nut shells®, 1t was practicelly the unsnimous wigh of

tnoge on the ground and best able to judge of what was best, that

the nansgemant of the parks should be éntrusted to the municipality,

and in order that the corporat ion might be relieved of state, couaty

snd mualcipal taxes thereon and assessmahts for paving and sewsrage
for which it might be liable, it wase nscessary to vest the tifle
in sueh municipality, which was done with careilully worded reason-
able limitations,so that whils in form, & conveysnce, it wes 1D
gffect merely a transfer of managemsnt and an additlonal assursncs

that such property should forever remein devoied %0 the purposes

el



for which it wes intended, regardless of the Ffortunes of such
corporatiod.
We respecifully submit that such actlon was not oualy

wige, bub legal,and should stand.

ATHORI AYS TOR DAl MAUPL SINOLW
TAY CORPORATION.

s



the Court heving any equitable claim, except those
who Were members of the order at the dats of disso-
intion. It Ffollows that such persons apd their
repressntatives are sntitled to the property to the
sxciusion of the telrs of the grantor.’

What @re the equitable rights of ths interested pariles
in this case? T8 it right that the lands which Joseph TFels
gave the corporatlon for the purposs of testing out the
principles of the single tax should be made the booty of a
discohtented mernber of the corporation? In ths cases just

cited the property was paid for out of the fuads of the
order. No persons before the Court had any equitable claim
except the msubers of the order, and they were manifeatly
satitled to the property. But here the lands of the compar e
tion were derived in large measuré by pure gift; they can
in no wiss be attributed to the thrift ox coatributions of
the members, and to the donors the lands should in sguity
revert upon the dissclution of the cowp oration, should tuaet
fatality ever ensu€. '

Gray on Perpetuitiss, Sec. 4b(a),sec. 47,

ottt v. Seninsry, 189 I1l. 403,

icklin v. Paschal, 48 Tex. 147.

church of Jesus Christ v. Usd. 136 Ue3. 1,

35 TeRe As (Te3.) B9B, nots.

~ In the case at bar, this priaciple is peceuliarly appli-
cebla. Ths bill showe that there ars eighty-four meabers
of the coxporation, sach of whom has pald $100,00 into the
Punds of tré corporation, on an agsregate of $8,400.00, This
poney was invested in 140 acres of land, and approximately
3860 acres of land, worth msay thousends of dollars, have
baem. given to the corporation for the purposes gset out in its
declaration of incorporation. The dsclaration suows that it
was not intendsd that the stockholders should reap & pscupniary
benefit from its ownership of this property, and yst tha
complainant, after inducing this gift for ths purpesss fed
out in the declsration of incorooration, and after he and %he
other members of the corporsbtion repressnted that thie could
and would be accomplished and that they would and should nob
regeive =uy pecuniary benefit therefrom, now sesks fo put an
snd to the use for which the property was donated, and convers
the entire value of these gifts o thse personal pscuniary
benefit of himself and sssociates. The effort simply is to
obtain from the donors an enormous propsriy upon false Pre-
tenses mede in the most solemn fom and undsr the guise
of humanity. The accomplishment of thie result would certainly
shock tne common honesty of mankind.

Keponnell vs. Alabams Gold Life Ins.Co.,
85 3la., 401.4 "



We esrnsstly iasist that it is unthiokable that it
ever wes intsnded that nen-mgmbsr lgssees, Whosg leases ight be
for a term of nifgty-nine yearsv\woalﬁ gver be called upon to
guffer the loss of the use of fths pariks, becsauss forgooth, the
corporation had becoms banikrupt, or its members dssirous of wind-
ing it up and d:iVi%iﬂg‘ 'té!& Sp%ils )er:l:_;:.&.- WM
» o AA . panar A M/‘W »

W/ . :
" When the smell bagd originally founding thls colony

purchased a comparatively small acreage oOR the REastera Shore,al-
though they had fair hops they probably did not invisa%m_the
tariving mosicipality that was to Dbe, and with the passing ysars
it was in erder and reasonsble to adept measures and policies
suited to changing conditions. Hence When the roadis,which had
baaﬂ platted on its lands, becams public roads, they were turned
over to the Couanty, and after they Dbscane gtreets, te the joutii-
gipality. The Gourt aot only takes judicisl knowledge of the
Town of Fairhope and its location, but llkewise has personal
knowledge that it is a health amd pleasurs resort, rather than
an industrial center, aad to best subserve the iﬂtarest of its
tensnts, whether members or not,and promote ths general welfsre,
i% was neither prudent por practicable to confine the use of the
parks, which ineluded the entire beach, to its own membsrs, and
1t was never so infendsd. Article 12 of the Constitution set

out in Paragraph 7 of ths bill of complaint, reads as followgs -

warticie 12. Ample provision shall be
mads in platting the lanig of the corporation
for land for parks and all otter public pur-

poses as rapidly as may be, landse thus intend-
ad shall be improved and beautified and schools,
librariss, public halls, astatoriums, sts. em-

tablished and maintainsd at the expense of the

G



corporation Ffor the fres uss apnd snjoymeant
of the members and thelr children.™

And parks were designsited for public purpaées, whersas schools,
' libréries, public ﬁallaé natatoriums, stc., eatablished and main-
tsined at the expense of the corporation, were free to the use
sad enjoyment of the members and their children, but a tharge
might be made for the use of same by others.

A8 befors stated, the‘provisian of the Constitution
against individual ownersuip was intended to apply $0 lands held
for leasing, and never to that donated for the public benefit,
a8, for sxanple, & &ite for & school house, rights of way for
public thoroughfars and the like, and as %o the parks anything
that would adid the albtruism of this unusuali orgaﬁizaﬁio&.in SeCUYr -
ing their permansncy and atiractiveness was a copsummation de-
vots&ly to be wished in thab connection, as well‘agaths public
200G

A8 pointed out in the demurrer, the effect of this
carefully gmarded conveyance was not more than 1o trensfer tha
managepent of thig park property to the municipality, which,by
reason of its greater powsrs and resources, is in a position to
handle seme o the best advantaga, Hearely rellieving the Falrhope
3ingle Yax Corporation of heavy taxation and expseuss of maintenance,
thereby snsbling it to apply that monsy saved for the good cixits
tenants and the public, by aiding education or lowsring rentals,

or even in some cases not exacting same in a psriod such as that

through which werars passing. By such saving and ths snormous

], O



outlay which, in time, 1% would be wallsd upon to make for peying
and sewers, would likewise snsble 1t to eountiaue to pay the
municipal and poll taxes of its Lenants, which it is not required
to do under the Constitution.

A8 a last straw, the complainants,by way of smendment,
greb at one of the “wi-g's and reasonable provisions of the
conveyance reading,as followg:~

"g., That in csse of disapproval of any detail

of park mansgement evidsnced by a petition filed
with the body in control of the parks, signed by
107 of the gualified electors, the guestion as
framed must be submitted to vete of the elsctors
and the body in control of the parks shall be
quided by the wishes of & majority as expressed
by their votes and the filiang of aay such protest
shall sstop actiocn upon say mabisr with which
euch petition shall deal wntil the same ig votad
upon.™

ig has been pointed out, this is not a purchase in
the ugual sense by the municipality, dul mors of a donation, and
the donor wery well made the carfully worded condiiions smbracsd
in the conveyance, and in this instapce, did not even regsrve
to itsalf the powsr to dietats, but left 1t to the voice of the
people livieng in the municipality, regardless of whether or nob
they are mambers or tenants of the Tairhopes Single Tax Corporation,
and &ven then the municipal authorities, responsidle 10 the psopls,
are not compelled %o scoede teo the wish 20 gxpressed, but may
ingtead, LT preferred, surrsnder conirol of thege parks.

Meguillsn on Kunicipal Corporatlons, Jection 1155,.says:

e use and control of parks may be subjsct

to the resitrictions contalned in the grant of
land therefor™, citing:

1le



48 N.32. 987

79 Pac. 780

22 Towa 351

65 Eau' ﬁt & 489

70 T1l.  32b

56 Atl. 2R

60 Atl. 1134

48 MO. 261

33 Atl. 112
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Goatinuing, this outstanding authority, in section 1156, says:

tmhg use snd controel of public pariks,
whether directly by the officers of the
muiicipal corporatioan, wherein or near Which
such parks are located, Or by comnission OX
board of commissionsrs chosen sither by the
City or by autbority of the Legislature as
may be provided, is subject to the restric-
tions in the dedication or donatiomn, 1f so
acguired, the Iimitations imposed by snthority
of the state, and ths further genersl limita-
tion that the usss shall be reassonable and not
inconsistent with the uses and purposes of
their establishment."

Should the City authoritiss propose to leass the
privilege of placing advertising signs 1ia the parks, thereby
gpeiling thair beauty, or the ssle, or exhibition of thuings
objectionable, it is not unreasonable that the majority of the
voters should have a voice in putting a stop to sane.

1t is not osnly a part of public policy that the electorate
of a municipality should pame its servanis, but aslso bére control
of their amctions in certain matters toushing the public good.

(1) They must vote on the guestion of incor-

poration, Code, 1923, Ssction 1745.

(2) Also on the extensiocn of the boundaries

thareof, Cods, weotions 1765 and 177Z2.

(3) Tikewise, Lin the consolidation of two

municipalities, Code, Sections 1882 and 1861.
{4) 3s8le or lease of public utilitises, Cods

Jgction 2061.
{(5) sale of bonds for public improvements,



Gode £2B8 and 2259, undsr which last
Section, Item 19, provides, among the pur-
poses Tor which such bonds may be issued,
"purchasing or condemuing of necessary
land for parks.®
{6) B5ale of electric lighting plant.
(7) Reduetion of City limits, Cods, Sec-
tion 2419,
Morsover, thers may hever be any nsed for the &éxercise

of this powsr by the electorate and hence the gusstion is now moot.

"TOX POPULI VOX DEIW
As further in.aicati.aﬂp;tne fact that the payment of % he
memberstip fee was not intended to vest in the holder an interest
in the progerty of the Uorporation in proportioa to the number of
members thereof, is conclusively shown not only by what has slrsady
been sald, but by the fast that, though in the beginning such pro-
perty may nave besn worth only s few dollars and subseguently
millions, the cost of membérsihip would remain the same, and as
further indicsting that it was merely intended to give the member
a voice in the affalrs of the association, thé hughand or wife was
also entitled to the privileges of s member, and in case of ex~
pulsion ihe member was only entiftled to the return of the membership
faea. _
Hection 4 of the Act under which respondent was incorpora-
tad, reads;-
"Section 4. It may elect such officeré ag it
nay desem-necessary, in such manner and for such terms
ag8 it may provide and remove the same at any tinms, and
adopt such constitution and by-laws as it may see fit

not in conflict with the Ccnstitution and laws of this
state,. "

LB



Yence when the trustsss refused %o hold ths slection provided for
in Article 6 of %the Constitution, they wers rightly removed and
others vested with such authority. The same section also author-
izes the Corporation to "pdopt such constitubion =ud by~lawg as 1%
nay ses Lit, not in confiict with the Constitution and by-laws of
thig State", 208 Section B authorizes such Corporation:

| "o huy, sell, lease and mortgage real-

catate ¥ ¥ ¥ and do sny obther lawful thing in-
cident to its purposes, for the mubtual benefll of
its members, and may admit such other persons 10
parbicipate in its bepefits 28 1% may ses fit,
and upon such conditions as 1t mey inmposg.”

Therefors the Corporation had no suthority to adopt a
provision in its copstitution prohibiting the sals of real ssiaite
and it might admit lessees, though not meambsrs, to narticipate in
the affsirs of the corporstion, upen such terms and conditions as
it ssw fit to lmpose.

To sum the whole matiter up, as Andy would say "In a
couple of put shells™, 1% was practicelly the uaaninous wigh of
thoge on the ground snd best abls to judge of what was best, that
the managemsnt of the parks should be &ﬂtruste& 4o the municipality,
s0d in order that the corporation might be relieved of state, couaty
and municipal taxes thereon snd assessments for paving and sSewerage
for which it might be lisble, 1t was nscsssary to vest the title
in such municipality, which was done with carefully worded reascn-
able limitations,soc that while in form, a coaveyance, it wae in
affact merely a tracsfer of managemsnt and an gdditional asssurancs

that such property should forever remaln devoted to the purposes

wllim
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4. E. SCHALKENBACH, E. YANCEY
COHEN, and W. R. F. CALL,

Complainants,
VS,

THE FATIRHOFE SINGLE TAX CCORPORA-,
TION, 2 corporation, THE TOWN OF
PATRHQPE, a municipal corporation,
THE TOWN CQUNCIL OF FAIREOPE, M.F.
XORTHROP, as Mayor of the Town of
Fairhope, and NORVIN DU BROCK, J. E.
GASTON, R. P. GREGG, HOWARD RUGE,and
BLOP M. TUVEION, as Members of the
Town Council of Fairhorpe.

Respondents.

IN THE CIRCULT COURT
 OF .
BAIDWIN COUNTY,
ALABAMA,
IN -EQUITY.

BRIEF FOR COMPLAINANTS ON DEMURRERS,

Smith & Johnstoen,
Solicliltors
for
Complainants,
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The bill of complaint in this case is by three
members of the Fairhope Single Tax Corporation against the
Fairhope Single Tax Corporation, and the Town Council of Fair-
hope, and the purposes of the bill is to declare certain reso-
lutions Dud elections of the Falrhope Single Tax Corporation
null and void, andé to declare null and void a certain deed ex~
ecuted by the Fairhope Single Tax Corporation conveying certain
lands to the town pf Pairhope as null and void, and to require
the surrender of the deed for cancellation. The bill alleges
that the PFairhope Single Tax Corporation was incorporated on
August 4, 1904, under and by virtue of the General Acts of
the State of Alabama, of 1903, Page 342, in the County of
Baldwin, State of Alabama; that the declaration of incorpora-
tion filed In the office of the Judge of Probate of Baldwin
County, Alabema, on August 9, 1904, contain, among other reci-
tals, the following: |

"The purpeose of said corporation is to demonstrate
the beneficlency, utility and practicability of
the Single Tax theory, with the hope of its gen-
eral adoption by the governments of the fubture;
in the meantime securing for ourselves and our
children and associates the benefits to be enjoyed
from its application, as fully as existing laws will
permit, and to that end to conduct 2 model community,
free from all forms of special privileges, secur-
ing to its members therein ecuality of opportunity,
the full reward of individual efferts and the bene~

- fits of co-operation in matters of general concern,
holding all land in the name of the corporatiecn,
anC paying all taxes on the same and improvements
and other personal property of lessees thereon,
charging the lessees the falr rental value, and
in the prosecution of its plans for the gensral
welfare of its members to do and perform all the -
acts and exercise all the powers permitted under
Seétion 5 of said Act,.®

The charter of said corporation issued by the Judge

of Probate of Baldwin County, Alabama, on or about the ninth
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day of August, 1904, provided, among other things,

"That said corporation has the power to elect

such officers as it may deem necessary, in such

manner and for such bterms as it may provide,

and remove the same at any time, and adopt such

Constitution and by-laws as it may see fit, not in

conflict with the Constitution and laws of this

State, Said corporation shall have the power to

- buy, sell and lease real estate, Tto build and

operate. wharves, boats and @bher means of trans~

portation and communication, to build, erect and

operate water works, electriec lighting and power

companies, libraries, schools, parks, and to do

any other lawful thing incldent te its purpose

for the mutual beneflt of 1ts members; and may

admit such other persons to partlcipate in its

benefits as it mag see it to upon such conditions

as it may impose.

That pursuant to the authority conferred by the
General Acts of the Leglslature and by the charter of the said
corporation, a constitution was adopted by the corporation long
prrior to 1931, the time of the conveyance in question, and &
copy of the constitubtion is attached to the bill of complaint;
That the complainants were admitted to membership in the said
Fairhope Single Tax Corporation prior to 1931, and each con~-
tributed to saild corporaﬁion (ne Hundred Dollars ($100.00),
as required by the constitution;, and were members in good
standing at the time the matters compiained of in the bill
cecurred, and have been ever gince, and are now members of
good standing of the said corporation; that to accomplish
and demonstrate the object of sald corporation, the Fairhope
Single Tax Corporation required large acreages of land, and
that the same were used and occupied by the corporation, and
its members a long time prior to 1931, and that among said

lands were the lands conveyed by the conveyance attacked by

this bill.
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The bill further alleges that Article 12 of the
constitution of said corporation provides‘as follows:

"imple provision shall be made in platting the

lands of the corporation for land for parks and

all other public purposes as rapidly as may be,

lands thus intended shall be improved and beauti-

fied and schools, libraries, public halls, nata-

toriums, etc., established and maintained at the

expense of the corporation for the free use and

enjoyment of the members and their children.®

And that pursuant to the mandates of said article,
of said constitution, the corporation set aside and improved,
and beautified the lands coﬁveyed by the conveyance attacked,
28 parks for the free use and enjoyment of ﬁembers of sald
corporation, and their‘families, and that saild land was so
used, up until the time of the executlon of the deed refefred
to in the bill of complaint: that under Section 1 of Article
7 of the constitution, it is provided that there should be no
individual ownership of land within the jurisdiction of the
corporation, vut the corporation should'hold as trustee for
its entire membership, fitle to all lands upon which its
community shall be maintained; that under Section 1 of Article
4 of the constitution of said corporation the supreme auﬁhority
shall always be vested equally in the‘membership‘of the corpo-
ration to be exercised through the initiétive and referendum
provided for in said constitution, aﬁd that uwnder Section 2 of
Article 4, every member not in arrears, is entitlied fo one vote
at all elections involving changes In the constitution. 1In
‘matters, however, concerning the election of officers, and
local administration of affairs, only those members are entitled

to vote who are in person on the corporation'grounds on the day'

of the election, and whe are not in arrears; that under Section
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1 of Article © of the constitution, ten per cent of the
qualified membership may propose & measuré which must be
submitted to the-ﬁembership, witn the provision however that
on amendments proposed to the constitution, thirty days notice
must be glven to the membership of such election. That under
3ection 7 of srticle & of the copstitution, 1% 1s provided
thet the affirmative votes of three fourths cf the members
1g mnecessary to amend or repeal any part of the constitution;
that under Section 10 of article 5, of the cmsetitution the
Executive Council of said corporation shz1l have general chargeé
of the sdministration of affairs of the corporation, with the
mandate that they shall perform all duties necessary to the
carrying oub of the princlples and purroses set forth in the
constitution. The pill furbher alleges that one of the duties
1mposed by said constitution is the 1z ying out of parks, im-
proving and beaut1¢ying same, which shall be established and
maintained at the expense of the corporation for the free use
snd enjoyment of the members and their families, and_that lands
referred to in the bill of complaint were so laid out as parks,
smproved and peautified by said corporation for the free use
and enjoyment of the members of sa&id corporation and their
families.

fhe bill further alleges that on the 2lst day of
September, 1931, the Execublve Council of séid corporation
adopted a regclution that the iands referred to in the bill
of_complalnt and which have been establlshed and maintained
by the said corporaticon as parks for the free enjoyment of

the meﬁbers of said corporation, sand their families, should
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be conveyed to the town of Fairhope, gub ject to the following
rerms and conditlons:

1. That the property conveyed shall be forever
ugsed as public parks of the Town of Falrhope, &c-<
cording to general usage of public parks and ac-
cording to the wishes of a majority of the qualified
electors of the Town, provided that in such use
there shall be no special privileges of any kind to
ipndividuals or organizations and no profit to in-
dividuals, but The latter shall not apply to use
made of any concession which may be given DY the
Town Council or other body in which control of

the parks may be placed, for the fuller enjoymend
of same by the public and awarded for terms not
exceeding & year, oOn & competitive basis; but,
provided further, that the natural function of
gullies included in conveyance &as drainage ways

for water from streets and other public and private
lands, shall be recognized as a proper use of same
in conjunctien with ‘their use as parks; also that
:£ in the future the Town decides upon putting in

s sewer system and the Town Council and engineers
agree bthat the best location for & disposal plant
as an essential part of the sewer system is in or
along the gulley north of the cemetery as nOW
1iocated, such use may be made of the needed land,
with laying of such sewer 1ines leading to the

game and pipe lines for carrying the effiuent
rherefrom a8 maey be necessary. but modern methods
shall be msde use of to render the same inoffensive.

., That in case of disapproval of any detail of
park management evidenced by a petition filed with
the body in control of the parks, signed by 10 per
cent of the qualified electors, the gquestiocn &s
framed by petitiomers must be submitted to vete of
the electors and the body in control of the parks
shall be puided by the wighes of a majority as ex-
pressed by thelr votes and the filing of any such
protest shall esteop action upon any matter with
which such petition shall deal until the same is
voted upon. '

%. That the land conveysd west of Bay View Street,
north of Farihope AvVe., bounded on the north by
Magnolia Avenue, and the swift lanéd and extending
on the west to the top +o the bluff above MNobile
Bay, shall be designated and known as Henry George
Park.

4, Thet the party of the first part shall be en-
titled to place and maintain at its expense sulb-
2ple markers, [subject to approval of the party of
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the second part) setting forth that the lands on
which the same are placed were donated by it to
party of the second part for park purposes.

5. That full riparian rights to the land conveyed.
touching the margin of Mobile Bay shall pass to
party of the second part for appropriate develop-
ment and use in harmony with the conditioms of
this conveyance, bub wnless and until the party
of the second part acquires the frontage used in
connection with Fairhope Wharf, not included in
this conveyance, no wharf shall be permitted

to be built in competition with wharf owned and
controlled by party of the first part, its suc-
cessors or assigns.

6. That should the pafty of the second part

cease at any time to use the lands conveyed in

harmony with the conditiens of thls conveyance

the title te the same shall immediately revert

in the party of the first part.

The bill further alleges that thereafter on
September 23rd, 1961,_fifteen members of said corporation filed
with the Executive Counecil a petition asking for the calling of
a special referendum election to be held at the office of the
Treasurer of said corporation on September 25th, 1931, between
the hours of one and six olclock for a submission of the follow-
ing question:

"Shall the action of the Executive Council,

¥Monday, September 21st, 1931, relative to the

transfer to the town of Fairhope of park lands

of the corporation {including gulley) be approved,"

And that on said date the Executive Council of sald coerporation

"adopted the resclutien calling for an election as asked. The

bill then alleges that on September 25th, 1931, an election
was had upon the question above set out, and that only members
en the grounds 6f the corporation that day, voted upon the
question; that at said time there were one hundred and thirty-
five (135) members of said corpqration.not in arrears, and

that fifty~two (52) of sald members were not on the grounds of
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of said corporation on the day of said election, and did not
therefore vobe; that there were only fifty vetes cast, which
were less than the majority of the membership, and that forty-
six voted, "Yes," three "No," while one ballot was spoiled;
thet on the 20th of September, 1931, the President of the
Fairhope Single Tax Corporation purporting to act for and on
behalf of said corporation, did in the name of said corporation
execute a deed to the town of Pairhope, a municipal corperation;
attempting‘to convey the lands referred to in the bill of com-
plaint which had been laild out, established and maintained as
parks for sald corporation fbr the enjoyment and use of the
menbers and their familles, a copy of which deed is attached
to the bill of complaint,

The. bill further alleges that at and prior to
the adoption of the resolutien of September 21st, 1931, the
trustees of said corporatibn, namely Delia X. Bancroft, Annie
B. Call and Alice M. Smith, strenuocusly objected to the passage
of such resolution; to the caliing of an election thereon, and
to the'qonvéyance of said parks, without submitting the matter
to the vote of the entire membership of the corporation, and
without the passing of an amendment te the constitution of
said corporation permitting the conveyance of said property,
and -that the complainants have alwéys objected to said convey-
ance as violative of the constitubtion of said corporation and
have not acguiesced to the same, and that A. E. Schalkenbagh,
one of the complainants, was in Chicago, Illinois, on September
21, 1931, and that your other two complainants were on the

corporate grounds but declined to vote or participate in the
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election; that the trustees above mentioned declined to hold
*gaid election, and that other persons were selected by said
Executive Council to act a2s trustees in the holding of said
election, and for declining to hold said eleetioh, the above
mentioned trustess were rembved from cffice,

The bill then alleges that the requirement to
establish and maintain parks for the free use and enjoyment
of the members of sald corporation and their families was a
constitutional duty imposed upon the officers of said corpo-
ration;'and that the establishment and mainfenance of said
lands as parks was the performance by the officérs of = coﬁ—
stiﬁutional duty; that a conveyance of saild parks could only
be authorized by an amendment to the constitution of said
corporation, in which the entire membership had a right to
vote, whether they were on the corporate grounds on election
day.or not, and that thirty days notice had to be given on an
election to be held on the guestion of an amendment'é@ the
constitution, and that to amend the constitubtion, and to
authorize the conveyance of the mrks it was necessary that
the affirmative votes of three fourths of the members should
authorize the same.

The bill then alleges that Ehirty days notice
of said election was not given as required by Section 1 of
Article €& of the constitution; that the entire membership
éid not havs an opportunity to vete upon said question, and
that three fourths of the membership 414 not affirmatiVeiy
vote to convey the lands, That the resolution of September

21st, 1931, the calling-of an election of Sepbember 23, 1931,



= G
to be held on September 25, 1931, the election on September
25th, 1931, and that the deed eonveylng said lands maintained
and used as parks by sald corporation was in violatlon of the
constitution of said PFalrhope Single Tax Corporation, and was
: | | void, and that the town of Fairhope acquired nc title to sald
property. The bill furtherralleges that asﬂgdtitle to all the
lands of the said corporation, ¥ ia held in trust for the en~
 tire membership of said corporation, the legal title therete
is in said corporation while the equitable title to sald lands
is in the entire membership, including the compleinants, and
that YOur complainant's equitable interest in sald lands is a
very valuable property right, which cannot be taken away from
them except by due provision of law, or by their consent, and
that the constitutien of sald corpeoration is in effect a con-
tract between the membership of said corporation, and tﬁe'
corporation, and its membership cannot be deprived against
their consent of their equitable interest in the lands re-
ferred to except in the manner agreed upon, which in this
particular instance would be through an amendment to the

constitution. The bill then alleges that the Executive

Council have general charge of the administration of the

é affairs of the Fairhope Single Tax Corporation, and is re=-
: guired to perfarm all the duties necessary to the carrying
out of the principles and purposes of sald corporation, and
that the complainants, persbnally,‘and through their repre~
gentatives, prior to September 21, 1931, objected to the
Executive Gouncil taking any steps toward conveylng the

lands,above referred te, te the Town of Fairhope, and they
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objected to the conveyance upon the grounds that the method
prapoéed would be in violation of the constitﬁtion,‘and that
the Executive Council ignored the prbtests of the complain-
ants and their representatives, and the protests of the
Trustees, and insisted that the method that they pursued, and
8ll proceedings in connection with the conveyance referred to
were in striet accordance with the constitution, and that the-
Executive Council always has been and are now in faver of
said coﬁveyance, and that said conveyance was made under
thelr direction, and that they will take no steps to capcel
said deed or to undo the Injury which has been done to the
corporation and its membership, and that they have refused
to do anything to establish the illegality of the conveyance
of said lands.

The bill as amended further alleges that the
Fairhope Single‘Tax Corperation hed no legal authority to
make said conveyance and dedieate said lands and parks for
public use, and that said action on its part was wholly ultra
vires and vold; and further, that the alleged deed executed
by the Fairhope Single Tax Corporation to the Tgmnof Fairhope
purpérting to convey and dedicate said lands as public parks
wes made upon the following condition:
. "2+ That in case of disapproval of any
detaill of park management evidenced by a peti-
tien filed with the body in control of the parks,
signed by 10% of the qualified electors, the
question as framed must be submitted to vote of
the electors and the body in control of the
- parks shall be guided by the wishes of a majori-

ty as expresssd by thelr votes and the filing of
any such protest shall estoep action upon any
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matter with which such petition shall deal
until the same is voted upon, "
and then averred that the Town of Fairhope is a municipal cor-
k poration, organized and existing under the laws of the State
| of Alabama, and that the control of l1ts municipal affairs is
reposed in the Town Council of Fairhope, which is the govern~-
ing bodg of said town, and that such Council has not, nor
did have, any legal authority to éomplj with a petitien
signed by 10% of the qualified electors of such tewn object-
ing to any donatlon of park management by submitting the
gquestion to the qualified electors of such municipality, and
that such an act on the part of such Town Council would be
ultra vires snd void, and that the Town of Fairhope and its
Town Council had neo legal authority to accept a deed convey-
ing and dedicating such property on any such condition as
above sebt out, and therefore sald conveyance was void,

From the foregolng resume of the bill of
complaint it will be seen that the‘Fairhope Single Tax Cor-
poratiqn was.incorporated, chartered and organized pursuant
to authority gfanted by the Legislature, and that it Waé
formed for certain definite purposes set out in the charter
and constitubion, and that pursuant to the power'given by
the Legislature, it adopted a constitution defining‘the
powers of the corporatlion itself, and prescribed the methods
of procedure and the essential requirements by which the con-~

stitution might be changed. It designated where the

T supreme authority should be, and how it should be exercised,
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and how it could be changed. The Legislature gave 1t power
and authority to do this. Tt could then adopt in this con~
stitutien such restrictions as it saw 1%, upon disposing of
its propertya

14 A - Corpus Juris, 526, Par,. 2433 .

In Artiolé 12 of the Constitubtion as set out
above, it provided in the form of & mendate that the lands
intended for park purposes shall bé imbroved and beautified,
etc,, ostablished and maintained at the expense of the cor-
poration for the free use and enjoyment of the members and
their children, and under Section 1 of Article 7, it was pro-
vided that there should be no individual ownership of land
within the jurisdiction of the cerporation, but the corpora-
tion shall hold as trustee for its entire title to all
lands upon which its comunity shall be maintained. By
these provisions of the constitution it was provided how
the parks were to be maintained, and for whose use they
ghould be maintained, and how the lands should be held and
by whom, By these restrictions the corporation could not
convey the lands to scmeone slse or permit it to be used
for obther purposes without amending the constitution.

*p corperation formed for a special pug-

pose and whose property is to be used only for
sneh special purposes cannot convey such proper-

ty where the effect of comnveyance would be to
free it from its use for such special purposes.

134
14 A - Corpus Juris, 526, Par. 2480.
From Ghe quote& part of the declaration of

incorporation cited above, and in the bill of camplaint, the
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purpose of the corporation is given and folleowing it 1is
the following:

"and to that end to canduct a medel com=
munity, free from all forms of special privi-
leges, securing te 1ts members therein equality
of opportunity, the full reward of individual
efforts, and the benefits of corporation in
matters of concern, holding all lands in the
name of the cerporation, "

From this it will be seen that the corpora-
tion was organized for a pafticular purpose, that it assumed
particular obligations to its members and impesed particular
duties on its officers and particulaf restrictions en the
disposition of its property. The bill alleged that the
transfer of the property in the manner in which 1t was
done was contrary to its general purpose, and that the
Executive Council had no power to convey it, and also that
the methods prescribed in the constitutien were not carried
out. This would meke the conveyance veld.

™o the general rule authorizing free

alienation of its property by a corporation,
there are many exceptiens arising from the
‘nature of the particular corporation, the pur-
poses for which they are created, and the
duties and lilabilities imposed on them by their
charters, ™ :

14 A = Carpus Juris, 526, Note 47.

Maben vs. Gulf Coke, etc. Co., 173
Alacé 259,

35 L. R, A, W.3, 396.

®A corporation cannot convey, lease or other-
wise dispose of its property if the terms of its
charter or the duties imposed on 1t are such as to
_impliedly prohibit such transfer.”

12 A. Corpus Juris, Page 526, Note 45.
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parks for the free use and enjoyment of its members and their
families, and that it should hold title to the lend In frust.
It is the contentibn of the complainants iﬁ their bill that the
corporation or the Executive Councll would have no power uder
the constitution as 1t exlsted, to convey its park property to
the town of Fairhope and that the blll allsges such incapaclty,
and the above authorities sustain it. |

As set out above in this brief, the constitution
placed certain requirements and provided certain methods for
lchanging the constitution. It provided under Section 1 of
Article 4, that suprene authbrity was vested equally in the
membership to be exercised through the initiative and referendunm
prov1ded for, and under Section 2 of Artiele 4, each member nob
in arrears is eptitiled to one vote at all elections involving
chenges in the constitution. ind under Section 1 of Article 6,
provided that on 511 amendments proposed to the constltutlon,
thirty days notice must be given to the membership, of such
election, and under Section 7 of Artiecle 6 it is provided that
the affirmative vote of three fourths of the membership is
necessary to amend or repeal any part of the constlitution.

Tf the title was required to be held in the
corporation by the constitution, from the above authorities,
the constitution would have to be amended before 1t could be
tr;nsferred, The bill alleges and shows that thirty days notice
was not given to the mewbership at the election on September Z1,
1931, and that each member not in arrears Was not given the
privilege of voting on the resclution, and that the affirmative

votes of three fourths of the membership was not had on the reso-



ks bt

-1 B

lution, but that the resclution was passed on September-zlst,

1931, by 2 vote of only forty-six of the ome hurdred and thirty-five

members, and that only fifty-two were on the grounds to vete, and
that the election was held on the 25th day of September, 1931,

and was called on September 23, 1931, and the bill further allk ges
that such a question was a constitutional question, and not one ‘

of loecal administration. 8o it is clear that the bHill shows that

the mendates of the comstitution were not carried out, and that

if the allegations in the bill were true, that the conveysnce is

void,

The complainanﬁs also contend that a dedication
or attempﬁed dedication of the lands in guestion to the town of
Falrhope was beyond the power and legal authority of the corpo-
ration, and that 1t was ultra vires and veid. From the forego-
ing quotations from the constitution as to the holding of titlé
to lands of the corporation, and the purposes of the corporation,
it is evident that no authority was given to dedicate the prop-
erty of the corporation, and that any implied authority to do
so would be directly-in'contravention of the spirit aﬁd purpéses
and declarations of the constitution and articles of incorpora-
tion; Therefore; if the deed be construed as a dedication, it
is wvoid,

"And dedications cannot be made by a corporaticn

not having express or implied authority te dedie-

eate its property.®
14 A, Corpus Jufis, Pg. 830, Par, 2441.
Westpoint vs Bland, 56 SE. 802.

Stacey vs. Glenn Ellyn Hotel, etec., Co.,
79 NE. 133. '

8 L. R. A. N.S. 986.
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"One having no power to alienate land, cannot
dedicate 1t.
Burleson vs., Town of Hamilton, 213 Ala. 198.
Ags et out in the foregoing part of this brief,
complainants further contend that the conditlens in the deed te
the town of Pairhope was vold, because the town of Fairhope and
the Town Couﬁcil.of Pairhope, did not nave legal authority to
comply with the conditions in said deed anmd that any such act

on the part of the town of Palrhope would be ultra vires and

vold: (¥me conditions in seid deed s&® as Follows:

"That in case of dlsapproval of any detail of
park management evidenced by a petition filed

) with the body in control of the parks, signed
by 10% of the qualified electors, the question
a8 framed must be submitted to vote of the
electors and the body in control of parks
shall be guided by the wishes of the majority
as expressed by their votes, and filing of any
such protest, shall estop action upon any
matter with which such petitlon shall deal,
until the same is voted upon,"

Thls restriction is placed upon the town of
Fairhope, a municipal corporation, organized under the general
laws of Alebama. TUnder the laws of Alabama, such municipal
corporatlon would have mo authority nor capacity to accept the
land with such duties attached to it,

f‘h mumnicipal corporation in the State of Ala-

bama hes only the power granted it by the

Lealslature, and can exercise those powers only

in the manner permitted by the Legislature.®

Section 1739, et seque, Code of Alabama 1923.

Under the laws of Alabama, the management and

contrel of property, real and personal, belonging to the City

and Town, are vested in the Town Council.

See Section 1908, Code of 1923.
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The above quoted condition in the deed gives
the control and management to cltizens by means of a referendum
ﬁﬂ%ﬁi@&&@ oy 10% of the qualified electors 6§'the city and town
of Fairhope. This is contrary to the policy of %this State, and
the laws applicable to munlcipal corpeorations. There is no right
of referendum vested in the citizens of the town incorporated .in
the laws of Alabame permitting them to control the menagement of
the town, and its property, but such power vests Iin the Town
Councll only. If the town of Falirhope had no authority or power
to abide by the conditioﬁ above gquoted in‘case of a disapprovai
of any detall of park management, evidenced by a petition filed
with the body in controcl, signed by 10% of the gqualified electors,
then such a condition being beyond the power of the town of Fair-
hope, and beilng against the pollicy of the State of Alabama, with
reference to mumicipal corpbraﬁions, then such condition wouid
make the deed void, as 1t is a condition subseqguent, and would
defeat any estate which may have been granted by the deed. The
effect of this condition upon the deed is very similar to con-
ditlons often found in deeds from parents to thelr children, pro-
viding that the grantee.support the parents during their life-
time, and such conditlons have been uniformly held by the Courts
to be conditions subseguent., .

See First National Bank of FNew Brockton vs.
McIntosh, 201 Ala, 84¢.

Sherill wvs. Sherill, 211 Ala, 105.
No technical words are reguired in a deed to
create a oondition subsequent, but it depends upon the circum-

stances surrounding- the conveyance, and the intention of the

.parties taken in the light of the purpose of the conveyance.
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Seaboard Alr Line Rallway Company vs. Anniston
Manufacturlng Co. 186 Als, 264.

Flrst Naticnal Bank of New Brockton ve. McIntosh,
201,Ala. 649,

The above cases discuss the difference between
the condition precedent, which iIn most instances is a mere re-
striction, and a condition subsequent, which defeats the estate.

®A condition subssquent is created by a convey-

ance wherein an estate vests on & condition,

and may thereafter be defeated by mon-performance

of such condition or by happening of an event
stipulated agsinst, and when act is done or

event happens, it defeats an estate already

vested.

Lowery vs. May, 213 Ala. 66.

Ses, also, Woodleyvs. Woodley, 201 Ala, 662, for
another example of a condltlon subseguent.

It is clear from the circumstances surrounding
the execution of this conveyance in guestion, that the pérties
contemplated the further carrying out of the purposes of'thé
Pairhope Single Tax Corporation, and if the town of Fairhope
faileﬁ to carry out su@h purpeses, that thej could be required
to do so by & referendum instigated by 10% of the gualified
electors.
| This, plainly, is a condition subsequent, and
the town of Fairhops being unable and without power, asshown
above, to carry out this condition subsequent, such condition
defeats any estate granted by this conveyance , and gives the
complainants the right to go intc equity.

Having demonstrated from the above and fore~
going part of this brief that the Executiwe Council of the
Falrhope Single Tax Corporation acted without authority and

in contravention of the constitution and articles of incorpo-
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ration of said corporation in conveying the property in question to
the town of Fairhope and that such asction was null and veid, ultra
vireé, and beyénd the capacity of the corporation to so convey, and
that the town of Fairhope had no authority to, and could not accept
‘the lands upon such conditions as were imposed in the deed, it is
clear that the complainants bill has eguity, and that they have
sought the proper tribunal for relief. Treating the bill as one
for mere cancellaticn of a ﬁoid instrument effecting the title to
real estate, equity would have jurisdiction of the bill.

Smith vs Rorey, 182 Ale, 540,

Davidsen vs Brown, 215 Ala., 205.

And others cited therein.

in addition to this, as alleged it was provided
in the constitution of the respondent that %t should hold title to
the land in trust for the benefit and enjoyment of its members, and
their families, This alsc gives the bill equity as it is well settled
that Courts of Equity in dealing with transactions between persons
occupying fiduclary relations toward each other are not confined to
cases in which there is any formal or relationship such as guardian
and ward, but.they apply this'ﬁrinciple to all cases in which confi-
dence is reposed by one party in another, and Ehe trust or confidence
is accepted, under circumstances which show that it was founded on
intimate, personal, or business relations, existing between fhe parties
which gives the one advantage or superiority over the other.

Cannon vs, Gllmer, 135 Ala. 302,

The case of Stead vs Kankaskie, 90 NE. 654, held
that the trustees of Kankaskie commons were not public officers, but
trustess of an educational and religicus tr ;st, the administration of

which is within the Jurisdiction of the Court of Chancery.
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The Attorneys for respondent, in their brief,

on pages 5 and,G; contended thak Article 15 of the Constitu-

tion, which provides, "lands not desired for use by members

way be leased to nonqmémbers, and any services which the

' corporation may undertake to perform for its members may

be performed also for non-members at the discretion of the
Executive Counecil, on such ﬁerms-aS'it-may provide®, gives

ample autherity'to the Executive Councill for the_eburse

| complained of in this proceeding, in that such practice

would tend to demonstrate thersingle tax ldea by such use

by those who were not members, But this Article of the

constitution did not provide that parks might be leased to
non-members, or that the lands which the corporation was
using to earry out ites purposes could be leased to non-

members, but what this article means, taking it in connection

- with the balance of the constitubion, is that if the corpora-

ﬁion_owns lands which are ndt used for park purposes, that
the corporation may'iease it to non-members. This construc-
tion is enbireiy consonant with the remainder of the consbi-
tution ard with the idesay,promotion and demcnstratioﬁ of the
Single Tax Colony theory.  The coﬁveyance which is attempted
to be cancelled by this bill sebs out specifically that the
coréoration had used this land for park purposes; and that
the party of the seecond par%, namely, the Town 6f Fairhope,
was willing to take 1t over and contimue such use, Con-
saqﬁentlj, such argument as advanced by the counsel for

respondent is not applicable to the facts presented by the
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b111? but merely argues the powers of the Executive Counsel
te do some acts which are not brought in question. That
this contention is sound is made clear by the provision in
the constiltution above referred to, that the lands are to
be held in trust.

Taking up the respondent's demurrers to the bill
of complaint, we find that there are seven grounds of de=
murrers assigned, The first is that the complaint is wanting
" in equity. The respondent evidently abvandoned this ground
of demurrer in its brisf, as he did not attempt to argue
it, nor cite any authorities defeating t?e jurisdiction of
the Court of Equlty over this controversy. It is clear
that equity has ample jurisdiction for this pﬁrpose, as
already shown in this brief.

Authorities cited supra.

The respondentt's second ground of demurrer is to
the effect that the bill shows that the rdspondent was fully
authorized to execute the instrument referred to to the Town
of Fairhope. |

The third ground of demurrer is that it appears
from the bill that the intent and effect of the deed is %o
make more effectual the purposes expressed in the constitution
of the respondent, and that such was not in violation of its
constitution.

The fourth ground of demmrrer is that a greater
public good will flow from the administration of the single

tax theory when this property is conveyed to the Town of
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Fairhope, ﬁhus relieving the Pairhope Single Tax Corporation
of the burden of expenses znd taxes. |

The fifth ground of demurrer takes the point that
there may be other parks operated by the respondent sufficient
to supply the need.

The next ground of demurrer, namely, "A" assigned
to Paragraph 15-B of the amended complaint, attacks said
amendment, because the condition in the deed set up in said
smendment does not compell the governing authorities of the
Town of Fairhope to do anything of which it does not approve,
but merely provides for the return of the control of the
property to the Palrhope Single Tax Corporation, should such
authority {Town of Fairhops), under the management of such
parks, adopt a policy obnoxiocus to the majority of the electors
in sweh municipality.

The last ground of demurrer attacks the bill as
gmended because the guestion is now moot, as it is presumed
tat the governing authorities will properly manage such
parks., |

It is apparent that the only one of the above
grounds of demurrer which could properly be considered as
railging the sufficlency of the blll of complaint is the
fiést ground which says that the bill is without equity.

The remminder of the grounds do not attack the sufficiency
of the bill, but in effect are noﬁhing more than arguments
as %o the propsr construction to be placed upon the consti-~
tution and charter of the Fairbope Single Tax Corporation,

in the consideration of the demurrers in this case.
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It is-difficult tec conceive, as contended by the respondent!s
third‘ground of demurrer, how the true intent and effect of
the transfer of the property in gquestion can be considered

to be making more effectual the purpose expressed in the con-
stitution of thé Fairhope Single Tax Corporation to furnish
enjoyment to its members through a park system, merely be-
cause such transfer would relieve the Fairhope Single Tax
Corporation of the burden of maintenance, taxation and assess~
ments; when it 1s specifically provided in the constitubtion
that the corporation shall hold title to the land in trust
for its members and their families, It is clear from this
provision that the originators of the corporation and the
subsequent members reposed confidence and trust in the Fair-
hope Single Tax Corporation, because of its ideals as express=
ed in its Articles of Incorporation, and in its constitution,
and by the restrictions placed on its operation and control

in the constitution itself, I the respondents contemtion

is that the purposes of the Fairhope Single Tax Corporation,
as expressed in its oconstitution and articles of incorpora=
tion, could be more truly and effectually attained by permit-
ting its property and its parks to be operated and controlled
by a municipality, instead of by its members or itseif, then
such.condition would be directly arguing against the very
circumstances or reason for the existence of the Falrhope
-Single Tax Gorporation, and the single tax theory itselfl,
because its members could securs such purpeses as the Towﬁ

of Fairhope In its capacity as a municipality could offer



or perform, just as well by merely being citizens of the
municipality as it could by becoming members of the Fair-
hope Singie Tax.corporation. in other words, if the ideas
and purposes'of the single tax fhaory could be as effectually
carried out by municipalitles as by the Fairhope Single Tax
Corporation itself,'then the reason for the existence of

the Fairhdpe Single Tax vorporation is immediately destroyed.
So it is apparent that the members of the Fairhope Single

- Tax Corporation desdred and intended by their articles of

incorporation and constitution to conceive a form of com=-
munity life, which could not be had from a mere municipali-
ty¥, and to develop these conceptilons in their distinet and
geparate entity. The Acts of the Legislature of Alabama
of 1903, page 342, which authorized the incorporation of
Felrhope Single Tax Corporation, in Section 4, granted such
corperation the power and authority to adopt such constitu-
tion and by-laws as it may see fit, not in conflict with the
cpnstitution and laws of this State. = Pursuant to this
authority and power, the Fairhope Single Tax Corporation
adopted a constitntidn which 'is set out in the bill of com-
plaint and 1n that constitution the powers of the go#erning
body of the Fairhope Single Tax Corporation were set outb,

and the methods and proceduré of changling those powers were

. set outb. This constitution, therefore, defines the powers

of the corporation itself, It had the power to adopt in
this_constitution such restrictions as it saw it upon dis-
posing of its property.

Authorities cited supra,
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Article 12 of the constitution provides that,
"ample provisien shall be made in pletting the lands of the
corporation for land for parks end a2ll other public purposes
% % % etc, established and maintained at the expense of
the Qorporation for the free use and enjoyment of the mem-
bers and their families, " This constitutional provision

shows the intention of the incorporators that the corpora-

tion itself should establish and maintain its parks for the

free use and enjoyment of the members and their families,
and excluded any idea, impliedly or otherwlse, that it was
evef the intention to convey its property to third parties

or to municipalities for them fo operate, and the argument

of the counsel for the respondent, on page 10 of theilr

brief, to the effect that this conveyance was nothing more
than a carefully guarded transfer of the management of thé
park to the municipality, which, by reason of its greater
powers and resources, is in a position-to'handlé same to

the best advantage, thereby relleving the Fairhope Single
Tax Corporation of heavy taxzation and expenses of maintenance,
is clearly in conbtravention of the provisions of the consti-
tubion and against its clearly expressed intentions and
PUrposSes. tne admission that the municipality could operate
the parks Wiﬁh a greater facility and with liess expeunse,

and for the greatest good tolthe public, is an admission

tﬁét there is no reason for the Fairhope Single Tax Corpora-
tion, but 1s no argument that as long as the Fairhope Single

Tax Corporation is exlstent and its constitution is in
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in effect that sueh procedure or such acts are authorized by
1ts constitution. As long as the corporation is in exis-
tence, and its constitution in effeet, and until its consti~
tution is amended, the corporation can act only as authorized
by its constitution and the constitution mmst be adhered %o,
regardless of whether or not, under the changed conditions
since the drafting of the constitution and its adoption,

the Town of rairhope could better operate parks than counld
the Fairhope Single Tax Gorporétian.

In Article 2, whose subject is "purposes", the
phrase is used, "and to secure for its memﬁérs therein equalitﬁ
of opportunilty, the full reward of individual efforts and the
benefits of corporation in matters of general concern,"

Sectlon 1 of Article 8 provides that the corpora-

+ion holds the lands ag trustese for 1lts members, The fact

" that the original membership adopting the constitution deemed

it expedient to include Article 12 above referred to, clearly
indicates that parks for free use and enjoyment of the members
and their familles were deemed necessafy to the.attainment of
thoﬁe nobler enjoyments of the purposes of the Fairhopé Single
Tax Corporation and the single.tax theory. Running thréugh-
out the constitution were two thoughts, the first being that
titles to all lands shall be in the corporation for the use,
benefit and eﬁjoyment of the whole membership, and the second
being thaet parks should be created and maintained for the
‘free use and enjoymént of the members and their families.

Section 10 of Article 5 provides that the Execublve

Council shall have general charge of the administration of the
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~affairs of the corporation, "And shall perform all other duties

necessary to the carrying out of the principles and purposes
herein set forth., " If it is their duty under Article 12 to
create and maintain parks for the enjoyment and use of the
members and their families, it certainly cannot be either their
duty or within their power to donate the parks ta the Town of
Fairhope or dedicate the same for public uses.

Seéfion 1 of article 6 provides that, where amend-
ments to the constitution are proposed, thiety days' notice
mast be givens o | -

Article 4 provides that the supreme authority shall
be vested equally in the members to be exercised through the
initiative and referendum as provided in Article 6, and‘that
each mexber not in arrears to the corporation.shall be.entitled '
o one vobte,and one only; at all elsctions involving changes in
the constitution.

Section 7 of Article 7 provides that the affirmative

‘yotes of three-fourths of the members shalil be necessary to

amend or repeal.any part of this constitution,

| Tt will be sesn from the sbove that, before 8 coOn-
stitutional question could be voted on, or a constitution amend-
ed, the above requirements must be carried out. The bill al=
legeélthat none of these requirements were carried out. The
fact that Section 1 of Article 8 provides that the corporation
shall hold as trustee for its entire mewbership the title to
alllignds upon which the community shall be maintained, and

the faect that Article 12 provides that the parks shall be

created snd maintained for the free use and enjoyment of members
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and their femilies, clearly shows that these matters are con~-
stitutional matters, and are not merely guestions of loczl
administration, and that before title can be given to someone
else, and the duty of msintaining the parks delegated to someo-
one else, the constitubtion must be amended, and that such is
not a gquestion concgrning local administration of affairs which
could be authorized by vote of only those members who are in
person on the corporation grounds on the day of eleetion,
Counsel for respondent argues on page 11 that this
was a2 mere donation, and that the donor wery well worded the
conveyance and did not reserve to itself the power to dictate,
but left it to the volce of the people living in the municipali-
ty, regardless of whether or not they were members of the
Fairhope Single Tax Corporation. This argument is all the
more reason why such a conveyance is against the constitution
of the respondent, because it shows that the people living in
the o mmunity of the Town of Fairhope, regardless of whether
or not they are members of the Pairhope Single Tax Corporatiocn,
can dictate ﬁhe'managemeﬁt_of the parks, thus directly oppos=-
ing the constitution. The argument of counsel, on page.14 of
his brief, sumning up the whole matter, as he puts it, when he
says that it was practically the unanimous wish of those on the
greound, and hesf able to judge what was best, that the manage-
ment of the parks should be entrusted to the munlcipality,
and that while the conveyance was executed; it was in effect
merely a transfer of management, is not pertinent To the

question, Such argument might properly be made and



addressed to the members of the corporation in endeavering

to persuade them to change their constitution, and meke 1t

so that a2 municipslity could Dbe allowed to operate its parks, but
the advisability of such a course ig not one of law to be de~-
cided by the Court, but is one which should be left up to

the members themselves in drawing thelr constitution, and if
sueh is the best method of operating the parks, the members
of the Fairhope Single Tax Corporation should change their
consetitution, put as long as the present constitution is in
force and effect, prohibiting such transfer and manﬁgement,
then 211 argument as to the expediency of such course, is
beside the question.

Tn conclusion, we wish to say that from the fore-
going 1t 1is apparent that the bill shows the constitutlon has
not been followed by the Executive Council, or the corporation
itself, in transferring its park to the Town of Falrhope,
and that, in doing so, the provisions of the constitution
were directly violabed, and that no authority or powel
existed in the cofporation to transfer itsfgggé;‘in the
menner alleged in the complaint; that the Town of Fairhope
$ould not sccept the deed with the condition contained there-
in; and had no power to carry them out, which made the deed
void; that such a transfer is pull and void, and that all
proceedings connected with such a transfer are mrll and veoid,
and without forece, and that the conveyance should be
cancelled, and the proceedings declared null and voild,

and that the complainant should be granted the relief pray-

ed for,
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i‘ Cemplainants submit that the respondents demurrers should be

ovér~ruled,

Respectfully submitted,

Mvm
olleitorsyfor Complainant




