E. 7. ROBERTS, DOING RUSINESS
UNDER THE NAME OF E. J. ROBERTS
AMUSEMENT COMPANY,

Complainant,
- : IN THE CIRCUIT COURT OF

Be
B&LE%IH GOUHTY ALABANMA,

IE'WQUITV.
#. R. STUART, AS SHERIFF OF
BALIWIN COUNTY, ALABAMA,

i ) 2 S,

Respondent,

T0 ANY SHERIFF OF SAID STATE - GREETINGS:-
We command you thet without delay you exe-

eute this Writ and dus return thereocf to make to us instanter

at & term of our Cireuit Court in Equip§ to be held at Bay

Elnetta Alabame, on thezgég day of >y lQhé.

=7
T0 W. R, STUART AS SHERIFF OF BALDWIN COUNTY,

ALABAMA-GREETINGS: - o o
o | WHEHEAS E. J. Roberts doing business under
the name of E. J. Roberts Amusement Company has. exhlblted his
Biil of Camplalnt in the Gireult Court of BaldW1n County, Ala-
bama, in Equity, and has obtained-fram the Honorable ¥, W, Hare,
Judge of sald Court, an Order for the issuaﬁce cf an Injunction
ﬁo restrain and enjoln you as hereinafter menitioned;
AND WHEREAS E, J. Roberts in sccordance

with said Order entered into Bond with sureties in the sum of
Two Hundred Fifty Dellars ($250.00) payable tc and approved by
the Register of said Court and conditioned according to law,

- NOw THEREFORE, you, the said W. R. Stuart,
as Sheriff of Baldwin County, Alabama, are hereby commanfed and
strietly enjoined from inteérferring with or selzing or interferr-
ing with the.operatian of the machines or devices referred to and
deseribed in said Bill of Complaint until further orders of this

Court. ' o ‘
WITNESS the hand of the Register and the seal

of sald Circuit Court in Equity thls/giixizzdif43222314§ZL, l?hz.

Register,




SUMMONSE %\D E.O v;}‘i,nl\"‘

e

THE STATE OF ALABAMA, o CIRCUIT COURT BALDWIN COUNTY

BALDWIN COUNTY Septenber TERM, 1942. _

TO ANY SHERIFF OF THE STATE OF ALABAMA -

W. R. Stuart ds Sheriff of Raldwin

You are hereby commanded-to summon

County, plabama,

to appear and plead, answer or demur, within thirty days from the service hereof, to the Complaint filed in

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against

e B, stuart 28 Sheriff of Baldmn County, Alabama,
R : — , Defendant—

by

' B. J. Roberts, doing business under the nam
, neme inti
oF B. J. Roberts Amusement Compeny, Flatntifi—

' Witness my hand this Ltk day'..of , _August, 2.

RIN ep -

=7




. J. ROBZARTS, Deing Business under
+he name of #, J. ROBERTS AMUSEMENT
CONFANY, :

IN THE

CIRCUIT COURT OF BALDWIN
Complainant, : _ _
COUNTY, ATaBAMA.
.\‘}PS * L

L0 ZQUITyY
W. BR. STUART, AS SHIERIFF OF BLIDWIN :

COUNTY, ALABAMA. ‘ :

Respondend.,

o o e e o e

TO HON. ¥, ¥. DARE, JUDGE OF THE TWENPY PIRST JUDICTIAL GIRBRCUIT COF
ALABAMA, SITTING IW EQUITY: ¥ L

Your Crator, @. J. Roberts, doing business under the name
of B, J. Roberts Amusémenﬁ gompany, huwnbly com;iaining of the Res-
pondenﬁ, W. R. Sﬁuart, as'sheriff of Bgldwin gounty, slabama, in
a matter as will hereinafter appear, shsws.unﬁo your Honor as follows

F I 23 T:

o " Sm ame

That both he end the ﬁespondenﬁ are resident citizens of

Baldwin County, Alabdma, and are over the age of {wenby-one years;

{ that the Hespondent, W. 3. otuart was duly elected to, and holds

the office of Sheriff of Raldwin (ounby, Alabama.
SECOHD:

Your Orator further shows uﬁuo your Honor that he 15
engaged in business under the name of L. J. Roberts Asmusement
Company in thse busiuness oF Ven&ing amusemént to the public in
Baldwin County, Alsbama, and in pursuance of thet business he hes
acquired and owns a large number Qf amusement devices Tor the pur-
pose of vending amusement to the public, the means by which your
Orator makes his livelilood. |

THIRD:

vour Crator Turther shows vabo your Honor that said dsvices
for vending amusement to the publie oI a consideration are located
in various drug stores, resturants, stores, hotels and other public
places in the gounty of Baldwin., Your Orator has e large amount
of money invested in said devices and has been operabing the same in
said places for a long time praér <o the filing of this bill of ..

complaint, and has bullt up a substantial business and good wiil




FRAYER ¥OR RELIEF:

Your Orator rurther prays unto the Court that upon a final
hearing of this cause this Courd will be pleased to decree thetb
the aforesalid devices are_légitimate and legal amusement devices
and are not prohibited from use in Alsbama by any law thereof, and
that your Honor will decree that sald temporary injunction be made
perpetual and that Respondent, W. R. gtuart, as gheriff of paldwin
County, Alabama, De perpetuall? enjoined from seizing the ssme or
in anyway interfering with the free and public displey and use of
said devices or machines heretofore mentioned,

Your Orstor prays for all such other, further, different

and general relief as in equity mey seem just and wmeetb.

TO The Register:

That temporsry injunction as prayed for issue on Complainant

O _
antering into bond in the sum of ;“? 2559 a , conditioned as

provided for by law.

407;»‘:/’/2 Wik




THE STATE OF ALABAMA, )

COUNTY OF BAIDWIN )

Balore ne, , a Wotary Fubllie In and for
sald County, In sald Spate, personally appeared E. J, Roberts, known
to me, who, being by me first duly sworn, deposes and says:

That the allegations contained in the foregoing bill of

Sworn to and subscribed before me this the /4, day of

complaint are true and correct.

August, 1942,

u"&—M
Mot Eublic}@a@ﬁﬁlg Courhy, _Ala,




£.Jd. ROBERTS, Doing %u¢in68g under
the name of E.J. ROEBERTS ALUSKLUEY
DOIPANTY, I THE CIRQUIT
Complainant,
SOURT OF E&uD'IY COUHNTY
Vs, '
| ALABALA,
W,E, STUART, AS SHERIFF OF BALDUIYH
COTNTY, ALARAMA,

i T L N T L T

jor

egnondent. I EQUITY.

HOTION TO DISSOLVE TENPORARY THJUNCTICON,

TO THE HOU, ¥,W, HARE, JUDGE OF SALD CQURT:

Now comes the respo naaﬂt and moves Tthe Court %o

Q.n

issolve the *eﬂﬂﬁfuly 07 nreliminary writ of injunction
issued in this cause agsinst the respondent, an the following
1. The Bill of Comnlaint in this cause has bhsen held
by the Jourt to e without eguity.
2, Baid bill of complaint hae been desermined by
the Court to we without equity, in the decree on resnondent's

Aenurrer

that the manifest ?urpoge thereof is $o Testrazin and enjoin
the resvondent, who is & law enforcement orficer, from performe
ing his duties in enforcing the law,

5., Equity will -iot enjoin a law enforcement officer
ron enforeing criminal statutes, the constitutional integrity

- . =
2

of which I e been sustzined by the Supreme Jourt of Alabawma,

6. 8aid bill of complaint is but aun efiort to heuper

the law enforcement officers of Baldwin County, Alabams, in

enforcing the law,

ot
@
=
o
=
H
e
b

7. For that seid njunction restrsins

suondent frow performing his duties, lavosed upon hinm by

taw,
8, For that toe DiILLl of complalnt and the temmorary
writ of injunctlion do not sufflciently descr the machines

or devices they seek to enjoin



9; For that from aughlt appecring in the biil of
complaint, #zld devices or machines mentioned therein can
be operated &5 & geue of chance, aﬁd as such the law requires
reﬁpcndent.to seize them.

10. Complainant hée an adecuate remedy st law
for the motters zlleced in the Wwill of complaint.

11, The law provides comvlaliant with ang adequate

ie 1edy f@r the protection of nis alleged properiy and ri
by providing for notice and & hearing before any conde rnation
or destruction of any such devices or nachines seized by
respondent.

12, The bill of complolnt showe no irreparable
injury to complainant growing out of the umetters zlleged.

13. Eguity will not enjoin the resvondent on a
mere apprehension that his property or rvights will be vieclated,

14, The 1ill of complaint does not show any
equiteble right for an injunction.

15. For that the Bupreme Court of Alabama has
determined that & bili'ef complalint euch =8 in this case,
hes ne equlty.

16, For aught spoearing in‘the Pill of complaint,
sald deviées, if legal them561Ves, may be ¢perated as gaabling
devylices an& contrary to lew, in which evegt it would be the
duty of respondent to seize them,

17. The izsusnce of sald injunction is ags 1n€t
public policy in that its purnose is to hinder law enforcement
officers in enforcinz the laws of Alshanag.

18, For that the zllegatiocns in the Dill of complzint

+hat the devices or mschines mentioned therein are not

ganbling devices are “ut conclusidéns of the nwleaders.

(foag 7’19@“"*

Bolicitor'of the Rlet Judici
Solicifor for Homniaienng I

@gnondent
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E.J. ROBERTS, Doing business under
the name of E,J. ROBERTS AUSIIENT
Complalinant,
Vs.

I EQUITY

A A

W.H, 8TUART, AS SHERIFF OF BALDWIW
2 ) )

!

j

{  COURT OF BALDWIN COUNTY,
COUNTY, ALABAIA, §

TC LUESSRS. HYBART & CHASON, ATTORNEVS-at-La¥, SOLICITORS OF
Rﬁﬂ@ﬁp FOR COMPLALNANT I THE APOVE STYLED CAUSE:

Hotice is hereby given to vou that the ﬁesvoraent in
the above siyled cause of action, w111 move, before the Hon.
F.W., Hare, Judge of the Circuld Court of Beldwin County, Alabama,
%g;? 8;2 nty %fufghou % /iiggay Yinette, Almb%ffi;.qn éZdﬁté%?j

) b7 ) go b Lot 7 ‘j

to dissolve the temporary injunctisn issued in said cause by

sgid Judge; and &t the sanme tTime and place will move, before
9&1d Judge to discharge saild ﬁemmoraiy injunction issued in
sald causge. 4 copy of the metion to dissolve szid temporary
injunction, &8 filed in this cause, is hereto sttached and
marked Ezhibit %A, A copy of the wotlon. to discharge said
temperary injunciion is heretoratéacheé and marked BExhitvit *BY,

You are further notified that ot the ssme Time and
place,tlie FRespondent has set down for hearing before sa“i Judge,

Eemur:er-to the Bill of Complaint filed in sald cause, which

haga been filed by the Respondent, a copyr of which Demurfer is
hereto attrched and marked ExLibit-”G“.

Baid Exhibits are made a part of this notice,
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E.J. ROBERTS, ing business underd
the name of E.J. RODERTS ABUSEMENT
00LPANT, ) 1IN THE CIROUIT

Gomplainant.
TOURT OF BALDWIN COUHTY

ALAPALA,

¢
Vs. )
W,R, STUART, AS SHERIFY OF BALD JIxé
GOUNTY, ALABAIIA. %

Respondent. } ! BJUITY.

HOTION TO DISCHARGE TEMPORARY INJUNGTION.

: % '
T0 THE HOW, F.W, HARE, JUDGE OF SAID CQURT:

Now comes the respondent and moves the Court to
digcharge the temporary or preliminary writ of injunction
igeued $o hiw in this cause, on the following grounds:

1. The Biil of complaint on which said injunction

ssued hes been held, in this ceuse, to be without equity.

2. Bald bill of compleint Lizs been deternined by
the Gourt to be withoubt equity, in the decres on respondentts
demurrer to sald Bill cowmplaint.

3. For that there is no equity in the bill.

4, Tor that the Bill of complaint shows on 1ts foce

that the manife

w

t purpose thereof is to restrain snd enjoin
the resnondent, wio is a law enforcement officer, from perform—
ing the duties imposed upon hinm by law.

5. Eqaity wlll not enjoin a law enforcement officer
from enforcing criminal statufes, the constitutional integrity
ol which has Dbeen sustsined by the Bupreme Court of Alabans.

6. Spid Dill of complaint is ut an effort to Lamper

the law enforcement oiflceﬁﬂ of Balildwin CJounty, Alabama, in

7. ¥For that saild temporary injunctimn resirsins
respondent from performing dutlies imwosed uvpon him by law,

8. For tha% the Bill of o pleint and the'temporary'
writ of injunction do not sufficlently des ribe the machines
or devices they seek fo enjoin respondent ‘rom seizin g, SO &S

to enable him to know what he iz enjoined from selzing.



"

2. For that frowm zurht gppearing in the bill of

coplalini, said devices or machines mentvioned thersin can

~

e operat »& 8 game of chance, and as such the law regulres

ot
o

s

]

Lespondent to seize them,

16, Complainant has an adequate remedy at law for the
matters alleged in the bill of complaint,

11l. The law provides coﬂﬁlwlﬁmﬂu with an ndequate

remedy for the protection of his &lieged properiy and rights,

~

by provide for nofice and & hearin ey De¢crc any condermmation
or destruction of any such device or machine seized by respondent,
g

12, The bill of complsint shows ng irreparable

he matters slleged,

=
b
ot
“
o
o

complainant which would grow out of +
13, Eguity will not enjoin on a mere sporehension of
complainant that his proverty or rights will he violateé, and
that is the most élleged in the bill of comploint.

14. The bill of compleint does ot show wny
equitable right for an injunction.

15, For that the Bupreme Courd of Alabema has

termined that 2 bill of complaint such «s the one filed in
this cause, has no eguity,

16, For aught auvecaring in the bill of complainig,
the deﬁices.set out therein, if lepal in themscelves, may be
operaLed.ms éamhxlﬂﬁ devices, in which event it would be the
1egal duby of respondent to seize thenm.

17. The issuance of said injunciion is against
public nolicy in thaﬁ_its vurpose is to hinder lew enforcement
officers in enforcing the laws of Alebanma,

18. For that the allegations in the bill of
8% the devices or wachines mentioned therein are
" not gembling devices sre but the cdnclusions of the pleaders,
and no descripiion thereof is given suificient to bring them

itle 14 of the Zoge

[—-i-_,
3

within the vrovisions of Bection 28¢ o
T Alabeme, which described machime or devices not r garded

as unlawful,

e \
W% A s ,
Solic *tor 04 the «list Fudicial Circuit orf Alm.
Solcitor for Re pondent.




E.J. ROBERTS, DOING BUSINESS UNDER
THE WANE OF E.J. ROBERTS AMUSEMENT
COMPANY, IN THE CIRCUIT

COURT OF BALIWIN COUNTY,

g
COMPLATYANT., {
' ? ALABANA.
Vs, ‘
' f IN EQUITY.
W.R., STUART, A8 SHERIFF OF BALDWIN
QOUNTY, ALABANA. )

RESPOYDENT.
DEMURRERS 10
BILL OF COMPLAINT,

E———

How comes the respondent in_Said styled cause of
action and demurs o the Bill of cowplaint filed by the
Complainant therein, and assigns the following grounds of
demurrer:

1, There is no equity in the bill of compleint.

2. The %ill shows on its face that the manifest
purposge of the bill is to restrain ang enjoin the respondent,
who i1s a law enforcement officer, from performing his duties
in enforeing the law,

3. The bill sekks to enjoiﬁ a law enforeement officer
from nf@rcing criminal statutés, the constlitutional inteprity
of which has been sustained by the Supreme Couri éf Alabeme.

4. The manifest purpose of the bill of complaint ie
to enjoin the respondent, as Sheriff of Balawin Coﬁnty, Alabama,,
Trom performing the duties imposed vwpon him by Bection RRE 286
of Title 14, of the Code of Alsbama.

5. The bill of complaint does not gsufficiently describe
the devices or machines it seeks %o exjoin the rsspondent from
selzing. 7

8. The allegations in the bill that the machines or
device 8 described therein are not gembling devices are but
conclusions of the pleader.

7. Xx&, For aught appearing in the bill, should the
devices or machines described in the Lill be legal in themselves,
they might be operated as ganbling Jdevices and contrary to law,
in which event 1t would be the legal duty of respondent to seigze

T hem,



2. 8., TFor éught apprearing in sald pill, the devices
or machines mentioned therein cun be cperated as o game of
chance, and as such are subject to selzure by resnondent in
the performance of duties imposed upon him by 1aﬁ;

P, it &¢*1zmat*ve$y appears that complainant
has an adequate remedy at law for the m&tterggalieged in
the bill of complaint,

10. The law provides adequate remedy to complainant
for the protection of his alleged propetrtyv r1gktn oy Drovidin

for selzure, notice and hearing,before the condeunation or

destruction of any such devices or machines as nay be seized

5

¥ resoondent.

11l. The complsinant hos a full and oomplete rewmedy
at law for the recovery of any damages he might sushs ¢n from
the matters alleged in the LILl1l of complaint,

12, The bill of complaint shows no irreparable
injury to complainant srowling out of the matters allegzed,

13. The allegations of the bill of complaint show
at most an aporehension of complainant that some violation of
his rights will occur, and equidy will not enjéin merely
unon such an apnrehension.

14, The fact, 1f it be & faot, thet said devices
or machines are licensed by the Btate of Alabane, does not
render thelr operation legal.

15, The fact, if it be = facté thas the State of
A¢ab@ma is collecting a smlew t2x on the proceeds Trom said
devices, does not render their operation legal.

18. The law affords couwplainant a full and complete
remedy,~due process of law- for provection of his alleged
property rights, |

17. There are not sufficient allegations in the

bill of complaint to show that the mechines or devices mentioned

come within the provisions of Bectlon 289 of Title lo. 14, of

the Code of Alabama, which des crlbes machines oT devices not

regerded as unlowful



ig, Equity should not and will not hamper the
Btate's peace officers by injunction as they anderﬁake to
enforce the law.

i89. For that, as determined by the Bupreme Jour:
of Alabams, this bill of couplaint has ne equity and esnnct
be amen&ed to contdn eguity. |

'30. The bill of complaint does not in any respect

show an egultable right, °

(gt 2 Qe

Solicifor of the Iwenty-Firet
Judicial Gircuit of Alabama,
Solicitor for Respondent.
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E., 4. ROBERTS, Deing Business
under the Hame of E. 4. ROBERTS
AMUSEMENT CCHPANY,
Complainant,
FER

W. R. STUART, A® sheriff of Baldwin
County, Alabama,

Respendent

1§ THE CIRCUTIT COURT OF BALDWIN GOUNTY, ALABAMA
| TN EQUTTY. -

BRIEF AND ARGUHENT OF COMPIA INANT

BY:

¢. L. HYBART
Monroevilie, plabama.



% appears to be the antention of the Respondent
that under no circumstances will the equity Geurt'enjoiﬁ or
restrain a eriminal proeseding, and in support thereof, he
cites the cases of Caudls vs, Cotton, Sheriff, 173 Zo. 847,
234 Ala, 126; Hidgon vs. MceDuff, Sheriff, 233 ila. g;ﬁé”;’
Kenuedy vs., Shemblin, Sheriff, 174 So. 773; Ex Parte Stats,
200 ala. 15, We respectfully contend that this rule,
as practically every other rule that we have knowledge of,
has its exceptions. |

wh theory on whieh Courts of Equity have frsquently
proceeded in modern times in taking cognizance of c¢riminal
matters, has been that rights of property are Involved.

In line with the recognized prineiple that the jurisdiction

of such a court is to proteet property, there is mueh authority

for thé doctrine.that it will inberfere by iInjunetion to
stay ény preceeedings, whether eonnéeted with erime or not,
which injuriously affect preoperty.”
14 R. ¢. L, 131,

she bill of cemplaint in this cauée shows that the
complainent is opersting certain amusement devices and which
are not gambling deviees, and that he has built up an exten-
give business; which has been guite remunerative, and 1if

it is shown that said devices are not gambling devices and

(page one)



in the faee of this the Respondent ﬁoulé seize said
dsvieces, shut down his business and thereby destroy the
same, even for the time beiﬁg; eausing loss of profits and
compensation for his serviees, it certainly would be an
invasion of his prepert?lrights, which a Court of Eguity
will protect, by staying any proceeding, whether connect-
ed with crime or not, for it necessarily follows that his
property rights are injuriously affeched.

#e base our comneclusion upon the follewing cases:

Bryan vs. Meher, et al
154 2ls, 450.

"he jurisdietion of equity is purely and
exelusively c¢ivil, and such Courbs are not without
power to enjoin or restrain threatened erimes or
threatened prosecutions, and this rule applies 1o
prosegubions under municipal ordinances as well
as statute laws. Applying this rule, the Court
should not lose sight of the faet that a Court
of equity can and should interfere by injunctions
to restrsin any act or progeseding, whether con-
nscted with crime or not, whichiends to the destruetion
or Impalrment of property or property rights.”

We next call the gourt's atbention to the ecase of Harris

Vs. Barrstt, 206 ple. 2605.

*Tn this jurisdietion we have adhered to the
rule that equity will not interfere with the en-
forcement of eriminal law or check the setivitles of
prosecuting offieials when the injury inflicted or
threatened is merely thevexation of arrest and
punigshment of complainent - leaving such cemplai-
nant free to litigate the question of unconstitutlonality
of +the statute or ordinance, eonstruction or applica-
tion thereof, in the defense at the trial for its
viclation. Burnett v. Craig, 30 Ala. 135,
68 4m. Dec, 115; Ex Parte, Stabte exrsel Martin,
supra, See, also, Brown vs. Birminghem, 140 Ala. 590

{page two)



37 gouth 17%: 01d Dom, Tel Co. vs. Powers,

140 ala. 28¢, 37 South. 195; 1 Anm Cas. 119¢
Pike Go. Dispensary v. Brundidge, 130 rla. 193;
30 So. 451; Fostal Tel-Cable Co. vs. Montgomery,
193 Ala. 234, 69 South, 428, 4Ann Cas. 19188, 554.

However, in a proper cass and wheTe required to
prevent irreparable injury, property right may be
asserted and protected within the exceptlion of the
rule recognized in Mobile v. Orr, 181 ala. 308, 81
South 920, 45 L. Re 4. (¥.5.) 575, and smthorities
there collected,.”

We next call‘the"court's attention te Giglio vs.

Barrett, 207 ala, 881, in which it is sbated:

vTn this Jurisdiction we have adhered to
the rule that equity will not interfere with
the enforecement of criminal laws undsr statute or
ordinanea or check the activitles of prosseuting
officials when the injury inflicted or threatened ls
merely the wxation of arrest end punishment of
complainant, who is left free to litigate the
question of unconstibutionality of such statube
or ordinance or its eonstruction or application im
defense at the trial or prosecution for its violationm.
In a proper cass, and where required to prevent
irreparable injury, property right may be asserted
and probtected. Harrls v, Barretit, supraj Mobils
ve. Orr, 181 pls. 308, 61 South 920, 45 L.R.i. (N.S.)
575,7 : _ .

We call the cqurt‘s ettention to the case of pavidson

ve. Phelps, 214 ala. 287-238;

" mouity will not exert its powers merely to
enjoin eriminael or guasi ¢riminal presecution, *!though
+the consequences to the complainant of allowing the
prosecutions to proceed may be ever s0 grievous and
irreparable.' Brown v. Sirminghem, 140 jla. 8060,

27 S0e 174 e-=m=n :

This is the well-recognized general rule, %o
which, however, there is the egually well-recognized
excepbion that equity will interfere by injunetive
relief “"where such prosecution will destroy or im-
pair property rights.” Board of Com'rs Mobile v. Orr,
181 Ala,. 308, 61 So. 920, 45 L.B.2.(N.8) B575;

{page thres)



Giglio v. Barrett, 207 Ala, 278; 92 Sc. 668,

vThe right of property in an article invelves the
powsr to sell and dispose of such article, as well as
to use and enjoy it ." Mangan vs. State, 76 asla. 60,7
We call the Courtts attention to the case of Franklin
( _ Lralsl1lo

Jocial Qlub V. Town of Phil Campbell, 204 plabama, 260:

"It Is now thoroughly well settled by the decisions

of that Court that munieipal by-laws and ordinanees
undertaking to regulate useful business enterprises

are subjeet to investigation in the courts with a

view to determining whether the law or ordinance

is a lawful exercise of the police powser, or whether,
under the guise of enforeing police regulstions

there has beenh an unwarranted and arbitrary interference
with the eonstitutional rights to earry on a lawful businsss
to make contracts, or to use and enjoy the property.
"The English and Ameriecan Courts have, we believe, with-
cut exception, held that the right %o conduet ons's
business, without the wrongful and injurious inter-
ference of others, is a valuable property right whieh
will be protected, if necessary by the Injunctive
processes of eguity.®

We eall the court’s éttention t0o the ecase of walker vs,

City of Birminghem, 215 Alsbame, 208, in which it is stated:

*The Gourt of equity will not underiske to administer’
the merely criminal features of a munieipal ordinance;
but, where property rights are involved, and the un-
lawful enforeement of an ordinance will involve ir-
reparabls loss, squity will interfers to preserve
property rights. No eriminal prosecution is alleged;

but appellant has been refused a licemse, and his
averment is that thereby his large investment in the
necessary equipment of his dairy business and the good
will eof that business, built up by years of success-

ful management, and at great expense, will be destroyed -
an averment of irreparable damage. The further aver-
ment, as we have already noted, is that, in refusing
him a license, the board of health and its health officer
and dairy inspector have acted arbitrarily, u@reasoﬂably,
and without warrant, These averments In our Judgment
meke & case Tor the interferenece of the Court of |
equity. Franklin Sceial C¢lub v, Phil Cempbell, 204

s1la, 259, 85 So. 527, The right to conduct one's law-
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ful business, without the wrongful and injuriocus in-
terference of others, or, To scoommodate the principle
javolved to the Pocts averrad, without the arbiirary,
unreasonsble, and unwarranted denial of the neeessary
license is a valuadle right, which will be protected,
it neeessary, by the injunctive process of equity.,
Herdie-Tynes ¥Mfg. Co. V. Cruise, 189 Alg. 663 66 go. BD7.
The Poregoling eonclusions are sustained by Frank-
1in Social Glub v. Phil Cgmpbell, supra; Bryan vs.
Birminghem, 154 ala, 447; 45 So, 922, 129 4. St. Bep. 633
Commissioners v. Orr, 181 ala. 308; 81 So. 920, 45 L.H.h.
(¥.3.) 575, and other ceses there referred to.
Some of these cases involved the attempted enforcement
of woid ordinances to the injury of prepervy rights, bub
the effort to enforee a valid ordinance arbitrarily,
unreasonably and without warraent of law or facts 1is in
no better ecase, and may be enjoined.”
on sn exsmination of the allegations'eantained in the
"""" - bill of ceomplaint, ag well as the prayer Ior temporary
and permanent writ of injunetion, it will elearly appeal
+hat +the complainant has not asked an injunction against
the respondent enjoining him from interfering with any
gambling devices oI mechines that he may have Iim his
possession or that he may be operstimg. and certainly said
injunction does not restrain the Respondent from seizing
any gambling msehines or any maschines or davices Lthalt may
be used for gambling, whiech is in the possessien Or under
the contrel of the complainant , and if the Respondent seiz-
ed any gembling machines oI deviees that could be used for
gembling whieh is in the possession oT under the control
- of the complainemt under the orders of this court, he would
not and is not restrained Ifrom doing so. S0, consecuently,

in no wise cen this preceeding imberfere with the Respondent
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in enforeing the lew relative t© the process of operation
of gambiing devices set forth and mentieneﬁ in Arbicle 4,
of Mitie 14 of the 1940 Code of Alabama, and, consequently,
+he cases set Terth in the brief of the respondsnt are net
applicable. £11 thet the cempléinanﬁ 1s asking at the
nends of this Court is the protection of his property,
whieh are not gambling devices, or suech devices that can be
used Tor gampling pUrposes, and these devices are the only
dovices that the respondent is regtrined from ipterfering
with.

7he respondent complains that the complainant is
acting a 1ittle hasty in esscuring injunctiomr OB the
fact that the respondent was only threatening te seize
his property. In otherwords, the gomplalinant gshould have
waited wunbil the migehief was done and his business desbroy-
ed.

Tn Tidwell vs. H. H. Hitt Lumber Company, 198 Alabama.,
24%, the Court gtated, through_Judge Sayre:

woonbrary to the principle held by Chancellor Kent -

that the cOHRMON 1aw theory of not interfering with
persons until they have actually committed a Wrong is
fundementally erronsous apd that a Temedy which

prevents a threstened wrong is, in itsEXfy essential
nature better than a remedy which permits the wrong to

pe done and then attempts to pay for it by the peeuniary
demages which' a jury may asSsess. mhe ideal remedy

in any perfect gystem of administering justice would be
+thet which absolutely yrecludes +he commission of 8 Wrong,
not +that whieh awards punishment OT satisfaction for

o wrong after it is committed.”
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We respectfully eontené that the allegeticns of
ke bBill of complaint clearly show that unless the Coart had
restrained the respondent that he would have seized our
property, interferred with our business and property rights
and the orderly conduetlion of the seme, and caused the
complainant to have lost the bemefits of hig business, whiech
even though the profits whiech would have flown to him during
the time thst the matta%s were being handled in the proceeding
against thé devices that he is operating would have been lost
to him for the reason that such matters are speculative and

speculative damages can not be recovered,
Respeetfully submitted,

fi{,/ééé—,/(:“‘

SOllQltOfS'f ot/ Complainant

We hareby sertify that we have this day handed to Hon,
B. L. Jomes, Solicitor of the Tyenty-First judicial girouit
of alapama, and Solicitor for Respendénﬁ, a ¢opy of the sbove

‘and“foregeing brief and argument.

December 5, 1942,
f &. 7 —

Soliciters'@pf UGmplainant —
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Gomplainant, in his brief filed im this cauee,
cites and quotes from the following Alabame cases, in
orders

l. Bryan Ve. Mayor, et al, 154 Ala. 450.
3. Harris Vs, Barrett, 306 Ala. 365,
3. Giglio Vs. Barrett, 807 4Ala. 281,
- 4, Davidson Vs. Phelps, 214 Ala. 337,
E. Franklin 8Scclal Club Vs. Town of Phil Campbell,
204 Als, 260, ' _ ' ' o
8. Walker Vs, Oity of Birminghesm, 216 Ala. 208,

It is interesting to note that in the later case of

Caudle Vs, Cotton. Sheriff, et al, 173 So. 847. 334 Ala. 136,

which we believe is the controlling suthority in this case,
every one of the szbove cases, without a single exﬁeptien, is
cited by complainant in_that cause as authority for the
iswuance of the iﬁjunction in that case. That case is exactly
in poiﬁt in our case, each seeking to enjoln the enforcement
of the laws pertaining to the suppression of gambling devices,
whiéh is now found in Article 4 of Title 14, Bections 2383-383
of the Code of Alabama, 19240.

I guote ffom the Oaudle case, SUPIaj

"8The bill seeks to enjoin the enforcement of the

Act of July 35, 1931 (Gen.Acts 1831, p.808), alleging that

ite enforcement would interfere with the conduct of the
business of complainant, and that the machines are in no way
gambling deviges, not in violation of the act, but are used for
the mechanical sale of merchandise of the retall value of the

“coin inserted. Its equity is sought te be predicated upon the

principle declared in Oity of Birmingham V. Beltzer, Inc., 338
41a.675, 159 80.203; Franklin Social Club V. Town ef Phil Campbell,
304 Ale.359, 85 Bo, 537; Walker V. City of Birmingham, 216 Ala, -

806, 112 B80.823; City Council of Monbgomery V. Louisville &
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Hashvilie R. Co., 84 Ala. 137, 4 So. 638; Port of Mobile V. -
Louisville & Washville R, Co., 84 Ala. 115, 4 So. 108; Board
of Commissioners of Mobile Vs, Orr, 181 4ls, 308, 61 Bo,920,

But every such case is controlled by its circumstances,
especially since the relief sought appeals to the equitable power

~of the Court to issue an injunction, and ie dependent upon such

injunctive right to suetein its equity. It ig said o be a

proper case for equitable injunction,although the law or ordinance
is lawful, if its enforcement is unlawful and tends to break

up an established business with a large investment and good will,
and with no adequate means of measuring the loes, so that the
damege will be irreparable. Such is the case of Walker Ve,

City of Birmingham, supra.{ Ordinance giving board of health
right to refuse permits te sell milk). It is not every propexrty
right which eguity will protect by injunction agains:i an

invalid ordinance or its unlawful enforcement. But the sitmwation

e DM

shown in esch case muet be controlling?®,

Further on in this case, answering Complainant's
contention that "there was error in dismiséing the bill for
want of equity without extending complainant an opportunity
to amend Sc¢ as to give it equity" the Court sums up the whole
matter in these unmistakeable words:

iBut 1if a bill does not in any respect show an _
equitable right, 1%t is not error to dliesmiss 1t ex mero motu, without

‘provision for amendment. In this case there wae no equitable right

right asserted in any form. Ex parte State, supra.”

In other woras, this bill of complaint, almost
identlcal in‘allegatiens and prayer with the the complaint
in our cause, asserted no equltable right, was properly

dismissed without extending even an opportunity to amend it,

and the Court affirmed the case Bnd dissolved the Injunciien.

We, again, respectiunlly call the Jourt's attention
to the recent cases of Higdon Ve. Mcbuff, Bheriff, 333 Ala.

636; Ex Parte State, 300 Ala. 15; Kennedy Ve. Shamblin, Cheriff,



Page-sg

174 80,773; Casmus Vs, bee, Comptroller, 236 Ala. 397; and
" State Vs. Ome 5 ¢ Fifth Inning Baseball Game, 3 So.2d, 27;
a careful reading of which, we believe, Wwill prove withous
any doubt t@at the injunction issued in this case sheuld be
dissolved, | |

Lagtly, we call'the Court's attention to the Yobile
case of Eéﬂtburn,et-al, V. Holcombe, SBheriff, 10 So.34,457,
just released in the advance sheet out to day. This case
reaffirms all that'is 8aid in the case of Caudle V. Gattén,
Sherifi, Supra, and containe the following important statements:

“The act of 1931 is now found in Title 14, Article 4,
Codedf Alabama, 1940, In this article are to be found ample
provzszons for a full and complete hearing by the owners in
& court of equity before any final condemnation of their
property, with the right of appeal from an adverse decree, .

It is a sound principle of law, well recognized in
our declsione, that & _court of eguity Wlll not intervene
to Testrain officers I from tne enforcement of criminasl statutes,
the constitutional integrity of which kave been sustsined,
especialiy Where, @S Nere. the statute 1tSell aiioTdE & full
hesring in the couris. Hlvdon V. HcDuff, 333 A1a.497, 178 S0,
836; Fisher V, McDufr, 353 Ala. 498, 173 So 637; Bx ?arte State,
2@9 Als, 15, 75 So. 527 t

l iThe State!s pesce officers should not be hampered

g 1n1uncﬁlen a8 they undexrtake te¢ enforce such a statubte, where
full wretection and due process are gccorded in such way that

Lo irrpparable 108s Will foilow ITom & failure to enjoin,

"Here defendant as sheriff is but dischargling his
foicial duty, &b he Becs 106, i1 Lhe eniorcement ol & criminal
BTaTUTe, and vhe principal of ﬁ3ﬁfTﬁf6fTE?E@ﬁ?Tﬁ?ﬁijﬁﬁﬁfiﬁﬁ“Tn
%TT“?fﬁﬁﬂEEF@é 0% SuCch dubies, &b ClLecLloSEd BY The BUthorities
B8Yeln ¢cited, 18 applicable, S0 considered, tle conclusion 18
ThET The bill 15 without equity, and the decree sustaining the .
demurrer is due to be affirmed, "

In studying the brief filed by able counsel for

complainant, pleass rTemember that every case cited by him
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W&S"&lﬁﬁ cited tc the unrt in the coatrailing case of
Caudle Vs. Cotiton,Sheriff, supra, and in thatlease,the
_quéstians of irreparable injury, the breaking md up of

an established business with a large business, investment,
and good will, with no adeqﬁate means of measuring the loss,
as well aS'thé allegation that the machines Wers in no ways
gambling devices and were not in viplatiocn of the &et, were
presented to and arguned before the Gourﬁ} end the éeuxt
considered same ln handing down that clear decision that an
injunction will not lie in such cases.

Respectfuliy submitted,

Bolicltor of thf/Twenty-first Judicial
Cirouit of Alabama, Bolicitor for Respondent,

I hereby certify that I have this day handed a
copy of the above and foregoing brief and argument to Hon.
C.L. Hybart, attorney of record for Complainant. This the
318% day of December, 1943,

Pl




E,J. ROBERTS, DOING RUSINESS UNDER )
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W.R. STUART,AS SHERIFF OF BALDWIN ; 1§ EQUITY,

GeﬁﬁTY, ALABAMA, Respondent.

BRIEF OF RESPONDERT ON DEMURRER TO BILL COF
COMPLAINT, MOTION TO DISSOLVE TEMPCRARY
IRJURCTION, AND MOTION TC DISCHARGE TEMPORARY
IKJURCTION.

Ralph L. Jones, Solicitor of the Twenty-first
Judicisl Cireuit of Alabama,
8olicitor fer Respondent.



Point li"
THERE IS N0 EQUITY IN THE BILL.

The Supreme Oourt of Alabama has repeatedly
held, by unamimous decisions, that there is no equity im
Bille of Complaint, such as the one 1n this éass, seeklag
$o enjoim and restraln sheriffe from seizing various kinds
of devices, under the claim that they are not gambling
devices, but are amusement devices or vending machines,
We will refer to only a few of the most recent cases, directly
in polint,

Higdon Vs. MeBuff, Sheriff, 173 Southern €36,
233 Alg 638, is a 1937 ease, in which the bill averred that
sgmpiainant owned & large number of mint vending machines
which were mechanical devicse for the sale of merchandise;
that eald machines are inm no ways a gambling device or a game
of chance and that the operatlon of sald machines are not
a violation of the laws of the 8tate of Alabama, that the
defendant sheriff is threatening %o interfere with petiticner's
- property am is proposing %o arrest petitioner, and otherwise
disrupt his sai&_bﬁsiness, which petitioner alleges Will cause
him irreparable Xamx injury in his said business and cause him
to lese large profits therefrem. In an ananimous opinion,
the Supreme Jourt sald:

tTn view of the well settled principle that ocourts
of equity will not intervene to restrain law saforcsment officers
frol the enforcement of criminal statutes, the constitutional
intsgrity of whieh has been sustained, and sspecially where the
statute itself provides for s full and complete remedy-due
process of law- for the protection of alleged property rights,
by providing for selzure, notice, and hearing, before condemna~
tien, taking the averments of the bill as true, and treating - _
amendable defects eppearing on the face of the bill pro hac vioce as
amended, our judgment is that the bill is without equity.”®

The sbove case came up on appeal from a aecreefof
tle Oircult Oourt sustalning defendant's demurrers %o the pill
and motion to dissolve thé‘temporary.ingun@tign issued on the
filing of the bill. It appears to be exactly in point with our

CaBB. )
Sheriff, 847.

The later case of Caudle Vs, Votton,/ 173 So.R%%
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334 A}n;lgﬁ; sesks an injuonction against ths sheriff, and
- allges that the machines are in no way gambling devicees, not
in viclation of the act, but are used for the mechanical
 sale of merchandise of the retall value of the coin inserted,
Its equity ls sought te,bempreéieaté& upon the grin@i@ie
that the selgure of the m&ehines was unlawful and would tend
%0 break up an eetablished business with a large investment and
good will, with no adeguate means of measuring the loss, So

that the da

maze Will be irreparable.

After a full discussion of the law, the court, inm
an unanimous decision says,® It is not every properiy right
which eguity will proteet by imjusction against an invalid
ordinance or its unlawful bnforcement.,® The cage further holds
that complainant had an adequate remedy at law, and makes
this clear statement,®The 8itatels peace officers should not
be hampered by injunction as they undertake to enfpce such a
statute,® The case came up on appeal from a decree sﬁstaining
defendant's demurrer to the bill and dismissing it. The vital
part of the decision is as follows!

#We will, of course ireat as amended, for this purpese,
all formal defects. But if a pill does not im any respect show
an equitable right, it is not error io dismiss it ex mero moiu,
withont provision for amendment. In this case there was no
egqultable right asserted in any form®,

Another case of Kennedy V. Bhaumblin, Bheriff, 174
'ﬁe,??ss seeks to enjolin the sheriff from seliging mint—venéing.
machines which are alleged not to be gambling machlnes but may
be pl&yed for smusementy The Geﬁrt; in an unanimous decision,
gays that it i commen knewledge' that such devices tend to
encourage and oultivate the gambling spirit, and not only thia
but such devides tend to encourage and foster rackete&ring;

"~ bribery, subornatien énd—perjurye It further says that the only
property rights involved, as shown by the bill, are such

as @omplaiﬁant has in eald machines, in whieh he has invested
his money anil the profits whkich said machines are faking;

We quote frok the declsion as follows:

| ®Gourts of equity do not extend their aid te the
protection of such property rights, unless authorized by statute,
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"The State's peace officers should not be hampered
by injunction as they undertake to enforce such a statute,
where full protection and due precess are &ccorded in such a way
that no irreparsble loss will fellow from fallurs %@ enjoim”s

Caudle Va. Cotton, supra,

#Phey fmeaning the courts of equity) are withopt
power o interpose imjunctive interference with the agenite of
the State or of a mumiecipality im prosecutions for peral ocffenses
or in their efforts te enforce the erimimal laws,®

Ex Parte Stete. Supra.

POINT 3.
COMPLAINANT HAS A FULL AND ADEQUATE REMEDY AT LW,
Under this point, we agein cite what was sald under
‘point 1, and specifically call the Court's attentien to
the feliowlng statements of the law:

‘ "Tfhe owner had an adequate Temedy provided by
the prohibition law, in ihat the officers seizing it must at
onoce bavs a hearing in sourt kx as e its liability te selzure,
A similer provision existe in the Act of 1931, Bec, 6. The
prohibition act was To prompte temperance and supprees the
evile of intmperance, whereas the olther is to suppress ithe
evils of gambling devices®.
Ex Parie Biate, supra. - .
Also quoted in Caudle Vs, Ceotton, Sheriff, suprs.

8The statute itself provides for a full and complete
Temedy-due process of law- for the protection of alleged property
rights, by providing for seizure, notice and hesring,belore
condsmnation®, o
_ Higdon Vs, MeDuff, Sheriff, supra.

“Mdoreover, the statute, the enforcement of which the
complaint sesks to enjoin, provides a remedy for the protection
of ocomplaimsni's property righte and an wxipgExks adjudication
in respect thereto.

. Kennedy Vs, Shamblin, Sheriff, supra,.
Point &,

THE LIGENSING OF SAID MACHINES AND PAYING TAXES THEREON,

DOES NOT HAVE TEE EFFECT OF LEGALIZING THE MACHINES.

Pitle 51, Bection 581, of the Code of Alabama,l1940,
sets the license on ®8lot Machines, for Amusement, e%o. After
ziving the license aéhednle, it contains thie provision:

#Provided that none of the previsions herein shall
be taken or construed as legalizing the operation of such
machines, devices or tables.'

‘The Bupreme Court of Alabama, in the case of Qasmus
Vs. Lees, Comptreller, 336 Ale.397, 183 Bo, 397, decided an
identical provision in the section providing thali@énee
schedule for punahbeardé:

”?he getitiener dealt at arms length with the Btate,
and with notlice that he muet pay the tax 80 long 88 he conducted
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tbhe business, an cccupational tax and not a license in the popular
sense of the word, though he gained neo proteciion by its paymenst.

Point B,

FOR AUGHT APPEARING IF THE BILL ©F COMPLAINT, SAID DEVICES
aY BE USED FGR GAMBLIEG OR A8 A GAME OF CHANCE. '

The bill avere, z8 a conclusion of the pleadex
that the deviees are not gembling devices, 1% dces not, xowax
hovever aver that they oan ﬁét be used or opergted as a game of
ehanceemggg;ien d, of Title 14, Bection 2883, of the Qode, in
definirg gambling devices, liets”any machine, meeh&nie&l deviée,

conirivance, appliance or inventien, whatever its name or

cheracter, whidy 1s operated 0oz oan be eperated as a game of

chance. ¥

' G In the recent case of 8tate Vs, One 5¢ Fifth Inning

ame _ :
Basecball mxxkima, 3 S8¢. 24, 27, the Bupreme Court says as
followsa:

*We think it clear enough, from the language of
the Aet, especially defenition (d), that the law meking body
deemed it necessary to prohibit all such machines and devices
which gould be opersted as games of chance, regardless as
to- whether there was a®pay off%er not, inorder to suppress the
gambling evil.-—-~I% 18, ij our opinien, & machine which ¢an
be used as a geme of chance., The act dld net comtemplate that
1t must be & machine which gives a reward, or in the operation
ef which the preprieter offers an indecement., It is open to
use ag g gane of chance for twe or more cusiomers, or membere
of thepublic who operate the mackine and who are tempited %o
gamble on the reault of the game, This was c¢learly one of the
eviles at which the act was almed.”

If one of the devices described in the bill, in
Was
itself, xEi® not a gawbling device, VRN

Pk, but was
operated, or could be operated ae a game of chance, under the
law and the above decision, it whould be the duty of the sheriff
%o seize some, Which he 18 enjoined in this case Irom doing.
thig clearly is not an eguitable right.

| | Point 8.

THE INTERFERENCE COMPLAINED OF IF THIE COMPLAINT IS OKNLY
THREATENED,

We ozll the Uourt's attention to the twe following
statements of law on this point:
"An injunction should net be issused upon the mere

apprehension ¢f the complainant that some illegal act will. be'
done®. O'Bear V8. Bartsin et al, 193 Ala. 275, 89 So.EB54.
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¥The warrant beilng illegal, it is presumed, in the
absence of allegations to the conirary, that the treasurer,
whese duty it is to pay only legal warrants, will not pay 1t.
An injunciion should not be issued upon the mere apprebension
of complainant that some illegal aect will be dene.

: Alston Vs. Durn et al. 58 80.300,178 Ala.431.
Same in Goodson Vs, Dean, 55 80¢.1010, 173 Ala.301.

In this oase there is only alleged that cemplaint
apprehends the sheriff will seize certain dkklegal devices. It
being the duty of the sheriff te selze only illegal machines, 1%
is presumed tha$t the sheriff will do his duty and net interfere
with any except illegal mackhines. ' '

Point 7.

THE DESCRIPTION OF THE DEVICES, IN THE BILL AND IN THE WRIT,
ARE TOO VAGUE, INDEFINITE AND URCERTAIN.

In the Bill of Complaint, the devices for which
injunctive protection is sought are described only as "amusement
devices for the purpose of vending amusement te the publie“, and
apg%devices for vending amusement®. Thereupeon, in the temporary
writ of injunetion, respondent is strictly enjoined frem infer-
fexaing with or selzing or interfering with the operation of
#¢h machines or devices referred to and deseribed in seld Bill
of Complaint¥,

We respectfully submit that this description is
entirely too vague, indefinite and‘anéertain to inform the
Sheriff what devices he is restralned frem selzing. If complainani
operates slot machines ai pin ball devices, he éheuld gay 8o,
$hus giving the Oourt information on which %o act inteligently.
¢ he has some new machine which has not been passed upon by
the Supreme Court, he should name 1%, dsseribe it, tell how it
operates and let the Court have & chance fairly %o paas upen it.
The writ does not inform the sheriff sufficiently as fo what
devicee he is restrsined from interfering with.

We respectfully submit that there is no equity in
the Bill.ef Complaint, that respondents demurrer should be
suetained, and the temporary injuﬁetieﬁ diseolved. Alse, that
the bill of complaint should be dismiseed, as it can not be amended
to contain an eguitable right. '

Submitted, _ -

(Toeps X Jooe

Holioiltor for the Twenby-first Judicial
Gixeﬁit of Alabanma.
SBliCit@r f@r Rﬁ&ﬁ@nden-k,




E. J. ROBERTS, DOING BUSINESS
UNDER THE NAME OF E. J. ROBERTS
AMUSEMENT COMPANY,

Compiainant, IN THE CIRCUIT COURT OF

W, R. STUART, AS SHERIFF OF

BALDWIN COUNTY, ALABAMA,

)
)
)
)
)
V&, g BALDWIN COUNTY, ALABAMA,
% In Equity.
)
}

Respondent,

This cause coming on to be heérd is submitted for
decree on demurrer to the originél bill of complaint, and on
motion to dissolve the’ﬁampérary injunction; and upon
consideration therseof, I am of the opinion that the saigd
demurrers are well taken,.and that the motion té dissolve
said temporary injunction should be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court that said demurrer be, and the same hereby is,
sustained; and the motion to dissolve said injunction is
granted, and said injunétion is hereby dissolved,

It appearing that the bill of complaint is incapable
of amendment so a&s to confer equity, it is ORDREED, ADJUDGED
AND DECREED by the Court that said bdill of complaint be, and
the game hereby is, dismissed,

This, the lst day of February, 1943.

AN T Tre

T Tudge







