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JULY 24, 1958

THE STATE OF ALABAMA -~ = = = = = = = = - JUDICIAL DEPARTMENT
THE SUPREME COURT OF ALABAMA

SPECIAL TERM 1957-58

1 DIV. 766

THE STATE OF ALABAMA, ex rel.
ED SHELDON and DONALD DRYER, ETC.,

V3.
MARVIN BERGLIN,
BALDWIN CIRCUIT COURT, NO, 3241.

Come the parties by Attorneys, and appellee's motion to
dismiss the appeal and the record and matters therein assigned
for errors, being submitted on briefs and duly examined and
understood by the Court, |

IT IS CONSIDERED, ORDERED, ADJUDGED, AND DECREED that the
appelleels motion to dismiss the appeal be and is hereby granted,
and that the appeal be and is hereby dismissed.

) - IT IS FUBTHER CONSIDERED ORDERED, ADJUDGED, AND DECREED
that the appellants, EQ Sheldon and Donald Dryer, and C. LeNoir
Thompson, surety on the appeal bond, pay the costs of appeal of
this Court and of the Circuit Court, for which costs let execution

issue accordingly.




STATE OF ALABAMA---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA
SPECIAL TERM 1957-58

ED.-,.SHELDQN and DONALD DRYER ETC.: ., Appellant8,

.

MARVIN BERGLIN :

, Appellee...,

From = BATDWIN CIRCUIT | Court.
| No. 3241 |
_f.}_The State of Alabama. }

City and County of Montgomery.

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do he?eb’y certify that the fore-

going paged Rl X PRI

b contamSa full, true, and correct

copy of the ORDER GRANTING APPELLEE'S MOTION TO DISMISS THE APPEAL

...AND JUDGMENT DISMISSING THE APPEAL, MADE AND ENTERED BY

said Supreme Court in the above stated cause, as the same appears and remains of record and on file

in this office.

Witness, J. Render Thomas, Clerk of the Supreme

Clerk of the Supreme Court of Alabama




THE STATE OF ALL

SPECIAL TERY 1958

1 DIV. 766

oy

3 ardsy lﬁ g‘m @gsﬁ @ﬁ@ay

The State of ilebanm
. &% rel. B4, Sheldon and

Vi
Marvin Berglin.
Bppeal fron Beldwin Circult Courd.

SINPSON, JUSTICE:

i@%&m is an appeal frowm a Judgment of non-suid in & quo

warranto proceeding whereln petiticners on relatlion of Fhe

State of iAlebsms sought Ho oust one Nervin Berglin frowm the

offlce of coumclilmen of the foum of Fairhope. The 4uo
warrante petition clalmed certaln Irregulariiles in the elec-
tion of Berglin by the town coumell im £illing & vacaucy

caused by the reslgnation of Counclliman Fleming.

i‘m M. A mm G WY W OH R WD e e @E@E&?ﬁ i }."‘_,_‘:.'i;.',_'



2.

Sdppellee has filed in this Court ¢ motion fo dimmiss
the eppeal, because the case is now moot on the grownd thaet

at the time of the remdition of judge

ent by the trial court

egally eclected to Fill seid va-

.ﬁmkﬁ%ﬁtaﬁ-mﬁﬁh the motion is & properly certified

copy of an ordinance of Falrheope which ghows this to be a

Zact. Jince gppeliee iz, and was when the deores wes Ten~

dered, @m§$=anﬁ.£@£ﬁ*~.

gt he is unilaswlully inbreding

into, or llisgslly boldimg, sgld offige. Henee thers is no

eouneil, 1t could oot be held th

issue for this Court Lo resolve. Yhe zobion is well taiten, -

See Coleman v, Manze, 238 &la. 131, 180 So. 749, and ceses

cited; also fbrems V. State, 17 Ala. fpp. 379. 84 go. B62,

and cases cibed.

Hotion to dismliss appeal granted.

Livingeston, C. J., Gooduyn and Coleman, JJ., SODOLT.




THE STATE OF ALABAMA.---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

Ist _Div,, No. 766

THE STATE OF ALABAMA, ex rel.
Ed. Sheldon and Donald Dryer, etc.

vs.

, Appellant s

5o . MARVIN BERGLIN

, Appellee,

From, : :: BALDWIN

Circuit Court.

The State of Alabama, - }
City and County of Montgomefy,
I, J. Render Thomas, Clerk-of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered from one.to Two inclusive, contain a jull, true and correct copy

«of the opinion of said Supreme Court in the above-stated-cause, as the same appears and remains of -
record and on file in this office.
Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the___24th___day of

JULY 1958
y ,




CITATION OF APPEAL Baldwin Times - 100-5-47

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:
;‘*a
Whereas, at a Term of the Circuit Court of Baldwin County, held onf'\grnﬁhgg-"\“'\_“t- Sth
MESHEFF-in__Degember - 1957, in a cer-

_Dryer. e Plaintiff, and .. Mexvin _Berglin S |

to reverse which .. judgment . , the said .._Ed Sheldon snd Donsld Dryer
applied for and obtained from this office an APPEAL, returnable to the next
Term of .our Supreme Court of the State of Alabama, to be held at Montgomery,
‘on the.. day Of e, 195 mext, and the necessary bond

“““““““““ sureties,

Now. You Are Hereby Commanded, without delay, to cite the said  M&rvin Berglizm
or .....9e B Blackburn

, attorney, to appear at the. .. next Term of our

said Supreme Court, to defend against the said Appeal, if think proper.

Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this.__13th

day of December A D, 1957 .

Attest:

R




. Div. No._______ CERTIFICATE OF APPEAL. (Civil Cases.)

. Court upon enterlng into bond withe¢, Lelcir Thompson

No._32i1

THE STATE OF ALABAMA

Baldwin County.

I, _Alice J, Duck , Clerk of the Circuit

Court of __ Beldwin : County, in and for said State and

, both inclusive, contain a full, true and complete
transcript of the record and proceedihgs of said Court in a certain
cause lately thefein ?ending wherein gtate of Alabama, on the relations—of
:—-I;d—Shel&un,_anc._ﬂanald_&_ye
was plalntlff and. _ ¥arvin Berslin

was Defendant, as fully and completely as the same appears of record
- in-said Court. |

And I further certify that the said

did on thewwllmx___day 0f_December , 195z, pray for and obtain

an appeal from the judgment of said Couri to the... Sugreme-Cour

of Alabama .to.reverse said Judgment of sald

as surety thereon, which said bond has

been appfoved by me.

Witness my hand and the seal of said Circuit Court of _ _ 3suwr

2N
J_UZ-.

Baldwin County is hereto affixed, this the__ 1543

: da,y of December , 195;

Lover ot e b

‘ E
Clerk of t;e Circuit Court of

— Ealdwin Counfy, Alabama.

(Code 1940, Title 7, Sec. 767)

Box 475-1) MARBMALL & HRUCE-NARHYILLE
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STATE CF ALABANA
Somﬁy of Baldwin

The City Commeil met on 5 Yonday, Apeil 355 m???g with the m}""

> o B. Hemsyer, Cowmciinen
“’?ammg ’news“ ahasnbe

wsan‘t' Izgor Be Be Ofevi;op, ’f;‘_M :
,_ﬁ:?mfs* VcDaniels, Suffles wnd Shrulte %me- o

The Porls and Hacreaticn Boerd meb with the Cowncile _
the 'ﬁrocfee.wa fcr the Zeard aw ﬁ“ﬁg@g‘m Ty M. Van ¥
LB acr“a%:aw Asso --m%em

”i‘ac st of Tho lebbodls > Ghureh soevess five
riaict rea*u@s.u that it be approved Ty othe Stete Fire !
's:mmscnwa *&o the City Sommeil :v,. upym

el

; :;0,, ztion from e Jobn Fleming wes
2Daniels secondsd Ly Coumeilman Zalew thal
'1@3331“@‘*8 ”eww_em; =nd hat be be given aw

e pertorped while on the City G .-*':j;c‘ﬂ

m’wﬁz e the Gounedl

~1

?:g,a....z*' r o be o

.

feprat cm 35,? Coumedlman »@M sa::o“m& Ty Covmeilmen M 1t ‘i}i:.‘* roEingbion
‘be earried ovex te the next __.:"’.”“7“‘” i mc*u:mg, Tebing ie:s Ga‘*ﬂ“:a.‘mm Zelew
and Shuil. - Vobing Wor Meyor Gv 2ulilese
Blon a'e'?ﬁ@ajba@.a

a...s.ylu o be alechsd ute:
-m**w 'mése wz' :ma%ﬂ*

% ’z;as iy moved ms. sac@mea shato Bhe meelting adjouim. m:::c,u capriede




STATE OF ALABAMA, On the relation
of ED SHELDON and DOMALD DRYER,
Citizens of Falrhope, Baldwin
County, Alabama, joining with the
State of Alabama xo* uhemsvlves,
and in the name of the State of

]

i

; IN THE CIRCULIT COURT OF
Alabama as plaintiffs, i

I

i

!

§

BALDWIN COUI JNTY, ALABAMA

AT LAW. NO. 3241.
Plaintiffs,

VS
MARVIN BERG LT'\?

Deferdant.

DEMURRER TO AVENDED INFORMATION

Now comes the Defendant, ) his attorneys, and demurs to
the informabion as last amended {(the amended information filed on

July 18, 1957}, and to each and every count thereof, separately

and severally, and as grounds of such demurrer assigns, separately

and severally, the following:
1. It does not state a cause of action.
2. No facts are alleged on which the relief sought can

be granted.

3. The allegations of the amended informgliion are vague,

indefinite and uncertair
L. The allegations of the amended information are con-
clusicns of the pleader.
v 5, It affirmatively appears that this suit has not Deen
brought in the way and manner provided by Title 7, Section 1142
of the 1640 Code of Alabama.

6. There is a non-joinder of parties plaintiff.

-y

.7. There is a misjoinder of parties plaintiff.
8. No facts are alleged to show how and in what way Titls
37, Section k27 -of the 1940 Code of Alzbama, was not complied wil]
S. No facts are alleged to show that the Defendant was
not elected in accordance with the terms and provisions of Title
37, Section 427 of the 1940 Code of Alabama.
10. It affirmetively appears that the Defendant was elect:
ed by a majority vote of the City Council of the City of Fairhope

4labamz, at a meebting at which all persons entitled to vote were

present and voted.




11. No facts are alleged to show that the said Ed Shelden

and Donzld Dryer have any right to prosecute this suit.
thet the Defendant, Marvin
e Ci%y Council of the

S
L il
in

It affirmetively appears that
h
tion, at a meet

12,
weil were

was duly elected as a member o
n Fad

To

ol

Berglin,

City of Falirhope, Alabama, a municipal cOrpor

mayor and all of the members of the City Coun
entitle vote voted for

those

that a ma;orzty of
Berglin as saild fficer.

k the

.u.

at whic
present, and
the election

13. Mo
the Defendant, Marvin Berglin, is unlax
City o

uhe sa*d ﬁaerﬂ
facts are alleged to show how or in what manner
ercising

of
ding or exe

hope, Alabama, a

the office of City Councilman cof the
municipal corporation.
1L. XNo facts are alleged to show that th
incumbent, Marvin Berglin, was induced by any corrupt, fraudulent
or indirect motive.
15. MNo facts are alleged to show that the election of the

said incumbent,

conducted.
person

B

Marvin Berglin, was unfairl
.. .16. Yo facts are alleged to.show that any
to vote for or against the said Marvin Berglin was prevented fro
he time of the holdiﬁg of the said elec
that the incumbent, Marvin

tion.

voting because of
affirmatively appears
of the City Council

i7. Iz
Berglin, was elected by a majority of the vote
of the City of Fairhope, Alabama.
18. Iﬁ'affirmatlvely appears that the incumbent, Marvin
majority vobe of the City Council of the
City Council there-

Berglin, was elected by a
Fairhope, Alabama, at a meeting of the
of a2t which meeting all who were entitled to vote were present ang

City of
¢ allege or show that

vobting.
The sald information attempts ©
1ly elected but the

i%.
the incumbent, Marvin Berglin was not lega
the incuzmbent was not legally

¥
facts alleged de not show tha
v appears that the incumbent, Marvin

elected.
20, It affirmativ
lecally elected to the office which he now holds.

Berglin was

21. No Fact
ticated by the

— L
ga~-y
No facts are alleged to show that the election of a
mayor

councliman must be authen




definite and unce‘uai"“iﬁ tha

22. The allegations of the information are incomplete in
that Exhibit "AY which is referred to in the information 1s not
attached to or made a partc thereof.

23. The allegations of the information are conclusions
of the pleader.

2L. The allegations of the information are conclusions

-

of the pleader and no facts are alleged to show how the election

. .

of the incumbent, Marvin Berglin, was in violation of Title 37,

Section 427 of the 1940 Code of Algbama.

[

25. Ho facts are alleged %o show that the mayor of the
City of Fairhope, Alabama, is required %o autheniicate the electic
of the incumbent, Marvin BerglL-.

26. The allegations of the information are vague, in-

definite and uncertain in that it

e

5 not alleged which minutes

of which meeting of the City Counecil of the City of Fairhope,

Alabamaz, have not been signed by the mayor of the sald City.
27. The allegations of the information are vague, in-

Exhibit MAY which

{5

.3161

ﬁtached'to nor does it form =

w

in the Sald 1r¢0rmatﬂon is not
part- t%e“eof.

l 28.; For aaght uhau appesrs. Iroﬁ the inf o*matlon the pro-
v1swons of‘ ﬁle 37, Seculon 427 of the 194C Code of Alabama are
dlve3ulv and ﬁOu manaavory.;

29.h Wo acts are allegea to snow uhat the election of
the;incumoen ;'Marv1alBerglin,-is 0‘over'nec; entirely by Title 37,

Se0u10n &27 oz the 1940 Cede of Alabamz.

OBM

At N

= \ -
Attorneys for Defendayt.

pe
£




STATE OF ATABAMA, On the relztion
of ED SHELDON and DONAID DRYER,
resident Citizens of Fairhope,
Baldwin County, Alabamz, joining
with the State of Alazbam for
themselves, and in the name of the
State of Alabama as plaintiffs,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ATARAMA
AT L&W.

CASE NO.
PLATNTIFFS

Vs
MARVIN BERGLIN

W Pk T e T BT M T T B o T R I M e

DEFENDANT

Come the Plaintiffs in the above styled cause and move to strike the

Jury demand filed by the Respondenis and as grounds for said motion show
unto this Honorable Court as follows:
1.

That said demand was not made within thirty days after perfection of

service as provided in Title 7 Section 260,

ey
382




STATE OF ALARAVA, On the relr_:’;ion

83 Rl Lo 4
1
|

of ED SHELDCY and DONAID IRYER, 1 THZ CIRCUIT oot &
resident Citizens of ¢¢,~rqoue, 4
Baldrin Co**my, jlabara, joining with 3 A1
he Suc,.ue of Algbama for there b
selves, and in the name of the State |
of Llabtamz as pleintiffs, J

CASE 110

PLATINTIEFS
vs
LARVTT DERCLIN
DEFENDANT
o T iRl e e o, oTaare tried oy T meemyne ] kS
VOIS L2 FeULTIONETS I The above SUyled cause and amends the petition
W Ay
heret :filed in said cause o read as follows:

STATE COF ALABAIL, on the relabion

of ZD SHEIDOE gnd DOHATD IRYER,
resident Citiszens of Fairhore s
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SUMMONS AND COMPLAINT

Baldwin Times

THE STATE OF ALABAMA,

: BALDWIN COUNTY

CIRCUIT COURT, BALDWIN COUNTY

CNo

TO ANY SHERIFF OF THE STATE OF ALABAMA: -

You Are H'efeby Commanded to Summon

Marvin Bergl in

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

the Circuit Court of Baldwin Gounty, State of Alabama, at Bay Minette, against

Marvin Berglm

Defendant ...... _
- State of Alabama on the Relations of EdQ Sheldon, Donald Dryer ekxxl

by
, Plaintiff,.......
Witness: ‘my hand this 10%h d;ay of Mey L1927
PR A b gt A Clerk -
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STATI OF ALABAMA, On the ralation

ol” BD SHELDON and DONALD DRYRR

gy 3 L] e * ,
Citizens of Fairhope, Baldwin

County, Alabama, joining with the

Sbabe of Alsbama lor Lhemselves,
cand in the name of the Stabte of
Alabama as plaintiffs,

Plaintiffs,

E

© UARVIN BERGLIN,

DI R S - Defendant,

TH TR CTRCULT COURT OF

BALODWIN COUNTY, ALABAMA

AT LAY MO, 3241

FILED
JuL 15 98T |
L i, e |

AL

i
Wt

 J.B.BLACKBURN -
ATTORNEY AT LAW

BAY MINETTE, ALABAMA




