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TN THE CIRCUIT COURT COF

Plzintiff, ) BALDWIN COUNTY, ALABAMA
VS, ) AT LAW NO, 6774
W, A. CUMBTE, )

Nefendant. j

Comes now the Plzintifd Vi

LET g ﬁ%ﬁ “DOV@ stvie d cause _an&

”awéﬁéé'tﬁé éili éf.cdﬁpiaint Eiied herein to rea& a8 follcwsz' _ _
Plaintiff clzims of the Defendant the sum of THREE THOB~  ?ﬁ

SAND {83,00C.00) TOLLARS as damages, For that, on to-wit: the lst

day of Hovember, L1963, the Defendant lezsed to the Plaintiff by

-

written Isase, » store buildin

Q

and let in Daphne, alabama, known
as CUMBJIE & RODGERET HARDWARY COMPANY on Highway No. U 8. 98 in
Daghne, Alabama, for the sum of ONIT HUNDRED FIFTY ($150.00) DOLLARS
wer month.

Thaﬁ in and by the rerms of g2id lease, the B@fandaﬁt, §§“

~Lessor, a2greed to maintaln the =2id building as to roof and exterior

_gondition and to leave the fixtures in the said building.

Plaintifs avers that scon sfter he occupied the said
building and while the lease wag in full forge and effect, the roof
Esgan to leak and that he gave due notice to the Defendant to ?e—

n accordance with the terms and conditions of the

L

pair said roof
written lease, 2nd that the Defendant f£a2iled and refused to repair
sa2id roof, and that due t¢ the f£ailure of the Defendant to repair
the saidlicoof, the goods and merchandise belonging teo the Plaintiff
was badly damaged by water, 2nd th at he was feorced to sell the goods
and merchandise at a greatly reduced price, all to his damage as

aforassid.
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R. N. BAKER, IN THE CIRCUIT COURT OF

Plaintiff,
BALDWIN COUNTY, ALABAMA

w. A. CUMBIE, LAW SIDE. NO. 6774

)
)
vS. )
)
Defendant. )
DEMURRER:

Now comes the Defendant in the abeve styled cause, and
demurs to the complaint as last amended, and as grounds therefor,
assigns the following, both separately and severally:

1. Said complaint does not state a cause of action.

2, Said complaint does not allege the date of damage.

3. Said complaint does not allege the particular goods
and merchandise damagecd.

4. Said complaint does not allege the date of notice
given to repair the rcof.

5. Said complaint does not allege whether notice was
written or oral.

6. Said complaint does not allege that the Defendant
received the alleged notice.

7. The allegation that Defendant "failed and refused to
repair said roof in accordance with the terms of lease" is vague
and contradictory.

8. For it does not appear that the terms "failed and
refused"” are synonymous.

9. There is a misjoinder of causes of action in that a
failure to maintain a roof in a satisfactory state of repair would
sound in tort and a refusal to do so would result in a breach of
contract.

10. For it cdoes not clearly appear from the complaint
as amended whether the sald action is based upon a negligent per-
formance of said contract or upon a refusal to perform said

contract.

v bU ne®17




11. For that it does not appear from said complaint as
amended how the Plaintiff suffered water damage from the alleged
failure of the Defendant to complete a fence.

12. For aught it appears, there was no obligation
specifically set forth in the said leazse as to how the Defendant

was to repalr the roof.

OWENS AND PATTON

L .

,/Attorneys for Detemdant. (

By:

I, the undersigned Attorney of Record for the Defendant in
the foregoing cause, do hereby certify that I have caused a copy
of the foregoing demurrer to be served on John V. Duck, the
attorney of record for the Plaintiff in sazid cause, by placing the
same 1n-the-United States Mail, properly addressed with postage

prepaid, this 15th day of April, 1969.
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R. N. BAKER, IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA

)
)
vs. ) AT LAW, CASE NO. 6774
W. A. CUMBIE, )

)

Defendant.

AMENDED BILL OF COMPLAINT 7

Comes now the P]éintiff in the above styled cause, and
amends the last amended Bill of Complaint filed herein as follows;:

Plaintiff claims of the Defendant the sum of THREE THOUSANI
($3,000.00) DOLLARS as damages for that on, to-wit: the 1st day
of November, 1963, the Defendant leased to the Plaintiff by writtén
lease, a copy of said Tease being attached to the original Bill of
Complaint and incorporated herein as though fully set out, a storeé
building and lot in Daphne, Alabama known as Cumbie & Rogers Hard-
ware Company on Highway No. U. S. 98 in Daphne, Alabama for the
sum of ONE HUNDRED FIFTY ($150.00) DOLLARS per month.

'That'in and by the terms of said lease, the Defendant, as
Lessor, agreed to maintain the said building as to the roof and
exterior condition and to leave the fixtures in said building.

Plaintiff avers that during the existence of the said
lease and while the said lease was in full force and effect, the
roof began to Teak and that the Plaintiff gave due notice during
the term of the lease to the Defendant to repair the said roof in
accordance with the terms and conditions of the written lease,
and that the Defendant refused to repair said roof and that due
to the failure of the Defendant to repair the roof in accordance
with the terms of the lease, the goods and merchandise belonging
to the Plaintiff was damaged by water.

Plaintiff further alleges that in and by the terms of said
lease, the Defendant agreed to complete a fence around the back
of said property and complete a Tumber shed that was under con-
struction at the time the lease was executed by Plaintiff and the
Defendant, and the Plaintiff avers that the Defendant breached
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the lease in that the fence was not completed and that the Tumber
shed was not completed and that the Plaintiff suffered water damag
due to the said breach.

Plaintiff further avers that the said lease was entered
into on the 1st day of November, 1963 for a term of ONE (1) YEAR
with an option to nenew for one year or from year to year for a
perﬁod not exceeding five years, and that notice was given to the
Defendant while the lease was still in full force and effect and
that the Defendant refused to repair said roof, complete the
building according to the terms of the lease, all to the damage

of the Plaintiff, hence this suit

CERTIFICATE OF SERVICE
This i te certify thar 1 bave thia day served counsct

for the apposing party in the taregoing matter with = l:op";‘
the United Statcs Mail

oh hia pleading by depositiag io "y
& copy of wnime in & proper ly wddressed cavelope wi
sdequute giTimes 1here
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R. N. BAKER, IN THE CIRCUIT COURT OF

i Plaintiff,
BALDWIN COUNTY, ALABAMA

w. A. CUMBIE,

)
)

vS. - )
); LAW SIDE. NO. 6774
)

Defendant.

DEMURRER:

Now comes the Defendant in the above styled cause, and
demurs to the complaint as last amended, and as grounds therefor,
assigns the following, both separately and severally:

1. Szi1d complaint does not state a cause of action.

i Z. Said complaint does not allege the date of damage.

3. Said complaint does not allege the particular goods
and merchandise damaged.

4. Said complaint does not allege the date of notice
given to repair the roof.

5. Said complaint does not allege whether notice was
written or oral.
| 6. Said complaint does not allege that the Defendant
received the alleged notice,

7. The allegation that Defendant "failed and refused to
repair said roof in accordance with the terms of lease' is vague
and contridictory.

8. For it does not appear that the terms "failed and
refused" are synonymous.

i 9. There is a misjoinder of causes of action in that a
g!:‘Ea;lilutre to maintain a roof in a satisfactory state of repair would
sound in tort and 2 refusal to do so would result in a breach of
contract.

10. For it does not clearly appear from complaint whether
the szid action is based upon 2 negligent performance of said

contract or upon a refusal to perform said contract.
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11. For that it does not appear from said complaint how
the Plaintiff suffered water damage from the alleged failure of

the Defendant to complete a fence.

OWENS AND PATTON

By: e’ @M%

rt s
torneys for Defendant

I, the undersigned Attorney of Record for the Defendant in
the foregoing cause, do hereby certify that I have this day mailed
a copy of the foregoing demurrer to John V. Duck, the attorney of
record for the Plaintiff in the within styled cause, by United

States Mail, properly addressed, with postage prepaid, on this

2 day of June, 1967.
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' R. N. BAKER,

~pany.-on-Highway No. U.S. 98 in Daphne, Alabama for the sum of ONE

IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA

)
)
vs. ) AT LAW NO. 6774
W. A. CUMBIE, )

)

Defendant.

AMENDED BILL OF COMPLAINT

Comes now the Plaintiff in the above styled cause, and
amends the last amended Bill of Complaint filed herein to read as
follows:

Plaintiff claims of the Defendant the sum of THREE THOUSAND
($3,000.00) DOLLARS as damages for that on, to-wit: the lst day

of November, 1963, the Defendant leased to the Plaintiff by a
written lease, a copy of said lease is attached hereto and made a
part hereof, as though fully incorporated herein, a store building

and lTot in Daphne, Alabama known as Cumbie & Rogers Hardware Com-

HUNDRED FIFTY ($150.00) DOLLARS per month.

That in and by the terms of said lease, the Defendant, as
Lessor, agreed to maintain the said building as to roof and exterijor
condition and to leave the fixtures in the said building.

Plaintiff avers that during the existence of the said
lease and while the said lease was in full force and effect, the
roof began to leak and that the Plaintiff gave due notice during
the term of the lease to the Defendant to repair the said roof in
accordance with the terms and conditions of the written lease,
and that the Defendant failed and refused to repair said roof and
that due to the failure of the Defendant to repair the roof in
accordance with the terms of the lease, the goods and merchandise
belonging to the Plaintiff was badly damaged by water.

Plaintiff further alleges that in andhby the terms of saig
lease, the Defendant agreed to complete a fence around the back of
the said property and complete a lumber shed that was under con-

struction at the time the lease was entered into, and Plaintiff

60 w808 &




avers that the Defendant breached the conditions of the lease in
that the fence was not completed and that the Tumber shed was not
completed and that the Plaintiff suffered water damage due to the
said breach.

Plaintiff further avers that said lease was entered into
on the 1st day of November, 1963 for a term of ONE (1) YEAR with
an option to renew for one (1) year or from year to year for a

period not exceeding five (5) years, and the due notice was given

to the Defendant while the lease was still in full force and effeci,

and that the Defendant failed and refused to repair the said roof,
complete the building according to the terms of the Tease, all

to the damage of the Plaintiff, hence this suit.

3N

TTORNEY FOR PLAINTIFF' ~_

CERTIFICATE OF SERVICE

Thia is to cortily

for the Ccpposinyg
of this p]rmli
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said buillding has be
22id rental coniract Far a period of one yeary from:

*he date of execution and it is agread that the lessee shall have

or not to exceed a

®

right or

E

CEMBIE & RODUERS EARDVWARE CQ

BY s f&D/i,{ ;///i«muéfbév

v, A. Cumbie

R. N. BAKER & COMBANY




R. N. BAKER,
IN THE CIRCUIT COURT OF

Plaintiff,
Vs. BALDWIN COUNTY, ALABAMA

W. A. CUMBIE,
LAW SIDE. NO. 6774.

R . ™ L, W S

Defendant.

. DEMURRER

Now comes the Defendant in the above styled cause, and
demurs to the amended complaint heretofore filed against him, and
as grounds therefor, assigns the following, both separately and
severally:

1. Said complaint does not state a cause of actiom.

2. Said complaint does not allege the date the lease
expired.

3. For aught that appears from the complaint, said leasg
had expired at time of damages alleged.

4. Said complaint does not set forth the lease upon
which the action is based. |

S. Said complaint does not allege the date of damage.

6. Said complaint does not allege the particular goods
and merchandise damaged.

7. Said complaint does not allege the date of notice
given to repair the roof.

8. Said complaint does not allege whether notice was
written or oral.

9. Said complaint does not alliege that the defendant
received the alleged notice.

'10. Said complaint does not allege that the Plaintiff was

not in default under terms of said lease.

11. The allegation that Plaintiff was forced to sell

his goods at a reduced price is not measure of damages.

“Attorney for Defendant.,

o 80 w809




I, the
in the foregoing
mailed a copy of

attorney for the

undersigned Attorney of Record for the Defendant
cause, do hereby certify that I have this day
the foregoing demurrer to John V. Duck, the

Plaintiff in the within styled cause, properly

addressed, with postage prepaid, on this the 11ith day of November,

1966.

R
- U
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R. N. BAKER, ) IN THE CIRCUIT COURT OF

Plaintiff, ) BALDWIN COUNTY, ALABAMA
vVS. ) AT TAW NC. 6774
wW. A. CUMBIE, )

Defendant. )

_______ .Comes now the Plaintiff in the above styled cause, and
amends the Bill of Complaint filed herein to read as follows:

Plaintiff claims of the Defendant the sum of THREE THOU-
SAND ($3,000.00) DOLLARS as damages, for that, on to-wit: the lst
day of November, 1963, the Defendant leased to the Plaintiff by
written lease, a store building and lot in Daphne, Alabama, known
as CUMBIE & RODGERS HARDWARE COMPANY on Highway No. U S. 98 in
Daphne, Alabama, for the sum of CNE HUNDRED FIFTY ($150.00) DOLLARS
per month.

That in and by the terms of said lease, the Defendant, as
Lessor, agreed to maintain the said building as to roof and exterio
condition and to. leave the fixtures in the said building.

Plaintiff avers that soon after he occupied the said
building and while the lease was in full force and effect, the roof
began to leak and that he gave due notice to the Defendant to re-
pair said roof in accordance with the terms and conditions of the
written lease, and that the Defendant failed and refused to repair
said roof, and that due to the failure of the Defendant to repair
the saidrxroof, the goods and merchandise belonging to the Plaintiff
was badly damaged by water, and that he was forced to sell the good
and merchandise at a greatly reduced price, all to his damage as

aforesaid.
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R. N. BAKER, IN THE CIRCUIT COURT OF

Plaintiff
’ BALDWIN COUNTY, ALABAMA

W. A. CUMBIE,

)
)

vs. | )
3 LAW SIDE,. NO. 6774,
)

Defendant.

- DEMURRER:

Now comes the Defendant in the above styled cause, and
demurs to the complaint heretofore filed against him, and as
grounds therefor, assigns the following, both separately and
severally:

1. Said complaint does not state a cause of action.

2. Said complaint does not allege the date the lease
expired.

3. For aught that appears from the complaint, said lease
had expired at time of damages alleged.

4. Said complaint does not set forth the lease upon which
the action is based. "

5. Said complaint does not allege the date of damage.

6. Said complaint does not allege the particular goods
and merchandise damaged.

7. Said complaint does not allege the date of notice given
to repair the roof.

8. Said complaint does not allege whether notice was
written or oral,

9., Said complaint does not allege that the defendant recei
ed the alleged notice.
| +10. -Said complaint deoes not allege that the plaintiff was
not in default under terms of said lease,

11. The allegation that plaintiff was forced to sell his

goods at a reduced price is not measure of damages.

W

2 CEZZLZ&oGﬂf /2%2 i

//////’ Attorney foTr Detendahts
.
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I, the undersigned, J. Connor Owens, Jr., do hereby certify
that I have this day mailed a copy of the foregoing demurrer to
John V. Duck, the attorney for the plaintiff in the within styled
cause, properly addressed with postage prepaid, on this the 31st

day-oef-January, 1966, —

o B0 me802.




R. N. BAKER, ) IN THE CIRCUIT COURT OF

Plaintiff, ) BALDWIN COUNTY, ALABAMA
vs. ) AT LAW
W. A. CUMBIE, ) M. b b

Defendant. )

Plaintiff claims of the Defendant the sum of THREE THOU-
SAND ($3,000.00) DOLLARS as damages, for that on, to-wit: the lst
day of November, 1963, the Defendant leased to the Plaintiff, by
written lease, a store building and lot in Daphne, Alabama, Known
as CUMBIE & RODGERS HARDWARE COMPANY on Highway No. U.S. 98 in
Daphne, Alabama, for the sum of ONE HUNDRED FIFTY ($150.00) DOLLARS
per month.

That in and by the terms of said lease, the Defendant, as
Lessor, agreed to maintain the said building as to roof and exterio
condition and to leave the fixtures in the said building.

Plaintiff avers that soon after he occupled the sald
bulldlng and 1nstalled a hardware bu81ness thereln the roof began
to leak and that he gave due notice to the Defendant to repair the
said roof in accordance with the terms and agreement of the written
lease, and that the Defendant failed and refused to repair the said
roof, and that due to the failure of the Defendant to repair the
said roof, the goods and merchandise belonging to the Plaintiff wer
badly damaged by water, and that he was forced to sell them at a
greatly reduced price, all to his damage as aforesaid.

\\\\
{k\\§\Q\h \\ Q§f\ﬂ\ é&g

", ATTORNEY FOR PLAINTIFF

Plaintiff respectfully demands a trial by Jury.

ATTORNEY FOR PLAINTIFR
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SUMMONS AND COMP LAINT MOORE PRINTING COMPANY - BAY MINETTE. ALA.

. - " Circzit Court, Baldwin Ceunty |
STATE oF ALABAMA

Baldwin County N O ieercirrenscenmsresenss
.................................. TERM. 19
TO ANY SHERIFF OF THE STATE OF ALABAMA:
You Are Hereby Commanded to Summon ......-.. W'A'CUMBIE .............................................. I :

to appear and plead, answex or dernur, within thirty days from the service hereof, to the complaint filed

in the Circuit Court of Baldwin Céunty, State of Alabama, at Bay Minette, AZANSTamaemerrrmsmsesarisanes
.................. W 'AINCUWIE Defendant......
by R'N'BAKER ..................................................................................................................................

..................................................

—
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?«?0477#’ Page.nvvnercnnnens

STATE OF ALABAMA | ' Defendant lives at

Baldwin County

Span ish Fort Alabama

i I

s

CIRCUIT COURT

R. N. BAKER : : | e AR NN o N 19
S LAYLQ‘? WIKINS. e, Sheriff
: - _ SHERIFF
Plaintiffs = * 1 have executed this summons
S “ ,
_ vs. . : : o this f’/ ...... 74?/ ............... S 19 C

W. A. CUMBIE = o 5ok by leaving a copy with
Defendant_s f/’ /i, ’ /{—&/Bﬂﬂ ,{/

SUMMONS AND COMPLAINT

JOHN- V. DUCK : —
Plaintiff's Attorney . =~ '“\_:*’C’R“/% 7 j Sheriff
_ . S TR A L LRI E it /O eri
: S . 5D I foa A L : .
Defendant's Attorney T i.wﬁg\c“’f"{/«i'é Deputy Sheriff
Aot IR




