ALVIN JOHNSON, SR.,
Plaintiff, IN THE CIRCUIT COURT OF

Vs.
BALDWIN COUNTY, ALABAMA

AT -LAW. NG’ 6@
e —

JOHN DILLON, FOLEY DAIRY,

JOHN DILLON d/b/a FOLEY

DAIRY and PHYLLIS S. NESBIT,

as Administratrix of the

Estate of Clarence Holmes,
Deceased, jointly and severally,

Defendants.

[ N L WU N L U S e

ANSWER:
Now come the Defendants in the above styled cause and for
answer to the complaint as last amended in sald cause, says as
follows:

1. Not guilty.
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ALVIN JOHNSON, SR.,

Plaintiff, IN THE CIRCUIT COURT OF
vs.
BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON,
d/b/a FOLEY DAIRY, jointly
and severally,

LAW SIDE. NO. 6235,

Defendants.

R N L " L N e S e

DEMURRER:

Now come each of the above Defendants, separately and several
ly, and demur to the complaint as last amended on August 28, 1968,
and for separate and several grounds of demurrer, set down and
assign separately and severally, the following:

1. That said complaint does not state a cause of action.

2. No facts arelleged to show what duty, if any, was owed by
the Defendant, Clarence Holmes, to the Plaintiff's minor child.

3. The Complaint does not allege the circumstances of the
alleged accident with sufficient clarity so as to allow the De-
fendants to ascertain what they are called upon to defend.

4. No facts are alleged to show what duty, if any, was owed
by the Defendant, John Dillon, to the Plaintiff’'s minor child.

5. Said Complaint does not allege the place of the accident
with sufficient certainty.

6. The allegation that Plaintiff's minor child was playing
on premises where he was accustomed to playing is not sufficient
to i1mpute knowledge of his presence to the Defendants, or to
either of them.

7. Said complaint does not allege that the Defendant, Claren
Holmes, knew of the presence of the Plaintiff's minor child.

8. For aught that appears from said Complaint, the Plaintiff
minor son was a trespasser at the time and place of the accident.

8. No facts are.alleged which show that the Defendant, John
Dillon, knew or ought to have known, of the presence of the

Plaintiff’'s minor child or any other children.
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16. The allegation that Plaintiff's minor son was 'on
premises where he was accustomed to playing and where he had a
right to be", are conclusions of the pleader.

11. No facts are alleged to show that the Plaintiff's minor
son had a right to be on the premises where the zlleged accident
took place.

12. For it affirmatively appears that Plaintiff's minor son
was playing upon the property of the Defendant, Clarence Holmes,
and no facts are alleged showing that Plaintiff's minor son had
any right to be upon the property of the Defendant.

13. For aught appears, Piaintiff's minor son had no right
to be where he was at the time and place of said accident.

14. No facts are alleged to show what duty, if any, was owed
by John Dillon, individually, or doing business as Foley Dairy, to
the Plaintiff's minor son.

15. The allegation that the "decendant defendant, Clarence
rolmes, while operating a truck owned by the Defendant, John
Dilion, négligently ran said truck" against the Plaintiff's minor
son 1s insufficient to charge the Defendant, Johr Dillon, with any
liability in this cause.

16. The allegation that the deceased Defendant, Clarence
Holmes, operated said vehicle with the permission of the said
John Dillon, is insufficient to charge the Defendant John Dillon,
with l1iability in this cause.

17. No facts are alleged to show what duty, if any, was owed
by Defendant, Foley Dairy, to Plaintiff's minor child.

18. There is a misjoinder of parties Defendant.

I, the undersigned, one the attorneys of record for the
Defendants in the foregoing cause, do hereby certify that I have
forwarded a copy of the foregoing demurrer to Arthur Epperson, the
attorney of record for the Plaintiff, by United States Mail,

properly addressed, with postage prepaid, this 3rd day of
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September, 1968.
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ALVIN JOHNSON, SR.,

Plaintiff,
IN THE CIRCUIT COURT OF
vSs.

JOHN DILLON, FOLEY DAIRY,
JOHN DILLON d/b/a FOLEY
DAIRY and PHYLLIS S. NESBIT,
as Administratris of the
Estate of CLARENCE HOLMES,
Deceased, jointly and
severally,

BALDWIN COUNTY, ALABAMA

LAW SIDE. NO. 6235

R . L e T W S s

Defendants.

ORDER:

This cause coming on to be heard upon the motion of the:f
Defendants to dismiss this cause for want of progééﬂtioﬁ and the
same having been considered by the Court, it is, therefore,

ORDERED, ADJUDGED AND DECREED by the Court that the motion
be, and the same is hereby denied.

DATED at Bay Minette, Alabama, this 28th day of August, 1968.

, gk,‘mﬂﬁggjﬁﬁﬁﬁgmaﬁmax

Circuit Judge.

ALICE &, BUEK sw
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ALVIN JOHNESON, SR. IN THE CIRCUIT COURT OF

Plaintiff BALDWIN COUNTY, ALABAMA

VSs. AT LAW
JOHN DILION, FCOLEY DAIRY,

JOHN DILLON d/b/a FOLEY

DAIRY and PHYLLIS S. NESBIT
as ADMINISTRATRIX of the
Estate of CLARENCE HOLMES,
Deceased, Jointly & Severally.

Number 6235

AMENDED COMPLAINT August 28, 1968

R

Defendants
COURT ONE

The plaintiff claims of the defendants, jointly and -
severally the sum of $9,200.00 as damages, for that plaintiff
avers that on to-wit: October 13, 1963, plaintiff's minor son,
Alvin Johnson, Jr. a child eight years of age at said time, was
on premilses where he was accustomed to play and where he had a
right to be, said premises being approximately one-half mile due
East of the Southeast corner of the City limits of Foley; Alabama,
in Baldwin County, Alabama, and within a fenged common yard to
the residences of the deceased defendant Clarence Holmes; John
Holmes and Wilbert Odom, and on to-wit: said day and date and on
said premises within the sid common yardiat approximately three
P.M. O*Clock, the decedant John Dillon, and with his permission,
negligently ran said truck into, upon or against the plaintiffr's
said minor son, and by reason thereof and as the proximate con-
sequence and result thereof, plaintiff's said minor son was severely
injured in this to-wit: he was mashed, bruised, about the arms,
hands, legs and body; his pelvis bone was mashed and broken; his
bladder was punctured and ruptured; he had internal injuries and
internal bleeding; he was not expected to live; he suffered and
continues to suffer great physical pain and mental anguish; he was
confined to the hospital for a long period of time; he required the
services of doctors, nurses and medical attendants and he required
the:use of drugs in and about the treatment of his injuries, all
as the proximate result and consequence of the averred negligence
aforesaid.

And the plaintiff avers that as the result and consequence
of said injuries sustained by his said minor son, he was put to

the expense of doctor!s bills, nurses bills, hospital bills and
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medical bills and he was forcéd to lose the services and companion-
ship of his son for a long period of time, for all of which he

claims damages as aforesaid.

v

Attorney for the/ }?’laintiff
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ALVIN JOHNSON, SR.,
IN THE CIRCUIT COURT QF
Plaintiff,

VS. BALDWIN COUNTY, ALABAMA

CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON,
d/b/a FOLEY DAIRY, jointly
and severally, '

LAW SIDE. NO. 6235

Defendants.

L L I W v e -

ORDER:

This cause coming on to be heard upon the motion of the.
Defendants to dismiss for want of prosecution, and the same having
been previously set for hearing on June 6, 1968, at 10:30 o'clock
A. M., and continued for cause by the Court, it is, therefore,

ORDERED, ADJUDGED AND DECREED by the Court that the same be

and is hereby set for hearing on August 5 ¢ , 1968, at DAL

o'clockﬁf> M.
DATED at Bay Minette, Alabama, this 9% day of August,
1968.

:laﬁgrkéﬂ-iépﬁ\ ﬁévgdbléﬁiﬁlki

Circuit Judge.
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ALVIN JOHNSON, SR.,

Plaintiff, IN THE CIRCUIT COURT OF
vs.
BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON,
d/b/a FOLEY DAIRY, jointly
and severally,

LAW SIDE. NO. 6235.

Defendants.

A e N . ™ L W VU e N |

MOTION:

Now come the Defendants in the above styled cause, both
separately and severally, and show unto this Honorable Court as
follows:

1. That on the 13th day of October, 1964, the Plaintiff in
this cause filed suit against the Defendants, both separately and
severally; that said cause of action arose from an event which
allegedly took place in Baldwin County, Alabama, on the 18th day
of October, 1963; that on the 21st day of October, 1964, service
having been perfected immediately on the Defendants in this cause,
Defendants demurred, which demurrer was sustained by this Honor-
able Court on April 22, 1965;

2. That on October 28, 1965, the Plaintiff not having amended
in said cause, the Defendant in this cause filed a motion to dis-
miss said cause of action for want of prosecution, which motion

was granted by this Honorable Court, and on November 24, 1965, the

said cause of action was reinstated on the motion of the Plaintiff}

5. That on January 20, 1966, an amended complaint was filed
in this cause by the Plaintiff and on January 21, 1966, a motion
was filed suggesting the death of one of the original Defendants
{in this cause;

4. That subsequently on August 18, 1966, a motion to revive
was granted by this Honorable Court and the Administratrix of the
Estate of Clarence Holmes, Deceased, was substituted as a party

Defendnat in this cause; that on August 17, 1966, a demurrer was

filed in this cause to the complaint as last amended and on

v B0 w750
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November 16, 1966, said demurrer was sustained.

5. That on January 18, 1967, the Plaintiff amended his com-
plaint in this cause and on January 25, 1967, the Defendant filed
a demurrer to said amended complaint and on February 16, 1967,
said demurrer was sustained.

6. That on May 18, 1967, Plaintiff in this cause amended his
complaint and on June 8, 1967, the Defendant filed a demurrer to
fhé“ééﬁpiéinéﬂés]ast amended and on August 17, 1967, said demurrer
was sustained; that since the last order of this Honorable Court
filed on August 18, 1967, Plaintiff in this cause has failed and/
or refused to amend said complaint, although said case has been
called each pleading day as set by the rules of this Honorable
Court;

WHEREFORE, Defendant in this cause, separately and severally,
move this Honorable Court to dismiss the complaint as last amended

for want of prosecution.

_ OWENS AND PATTON.

tforneys for Defendaﬁéﬁ/

I, the undersigned, one of the attorneys of record for the
Defendants in the foregoing cause, do hereby certify that I have
forwarded a copy of the foregoing motion to Arthur Epperson, the
attorney of record for the plaintiff in said cause, by United
States mail, properly addressed, with postage prepaid, this 26th

day of January, 1968.
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ALVIN JOHNSON, SR.,

Plaintiff, IN THE CIRCUIT COURT OF
vVS.
BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON
d/b/a FOLEY DAIRY, jointly
and severally,

LAW SIDE. NO. 6235,

Defendants.

DEMURRER:

Now come each of the above Defendants, separately and
severally and demur to the complaint as last amended, and for
separate and several grounds of demurrer, set down and assign
separately and severally, the following:

1. That sald Complaint does not state a cause of action.

2. No facts are alleged to show what duty, if any, was owed
by the Defendant, Clarence Holmes, to the Plaintiff's minor child.

5. The Complaint does not allege the circumstances of the
alleged accident with sufficient clarity so as to allow the
Defendants to ascertain what they are called upon to defend.

4. No facts are alleged to show what duty, if any, was owed
by the Defendant, John Dillon, to the Plaintiff’'s minor child.

5. ©Said Complaint does not allege the place of the accident
with sufficient certainty.

6. The allegation that Plaintiff's minor child was playing
on premises where he was accustomed to playing is not sufficient
to impute knowledge of his presence to the Defendants, or to either
of them. ‘

7. Said Complaint does not allege that the Defendant, Clarenge
Holmes, knew of the presence of the Plaintiff's minor child.

8. For aught that appears from said Complaint, the Plaintiff
minor son was a trespasser at the time and place of the accident.

9. No facts are alleged which show that the Defendant, John
Dillon, knew or ought to have known, of the presence of the

Plaintiff's minor child or any other children.
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10. The allegation that Plaintiff's minor son was "on
premises where he was accustomed to playing and where he had a
right to be'", are conclusions of the pleader.

11. No facts are alleged to show that the Plaintiff’'s minor
son had a right to be on the premises where the alleged accident
took place.

12. For it affirmatively appears that Plaintiff's minor son
was playing upon the property of the Defendant, Clarence Holmes,
and no facts are alleged showing that Plaintiff's minor son had
any right to be upon the property of the Defendant.

13. For aught appears, Plaintiff's minor son had no right
to be where he was at the time and place of said accident.

14, No facts are alleged to show what duty, 1f any, was owed
by John Dillon, individually, or doing business as Foley Dairy, to
the Plaintiff's minor son.

15. The allegation that the "decendant defendant, Clarence
Holmes, while operating a truck owned by the Defendant, John Dillo
Mﬁééiiégﬁfi;m¥éﬁ'séid truck" against the Plaintiff's minor son is
insufficient to charge the Defendant, John Dillon, with any
liability in this cause.

16. No facts are alleged to show what duty, if any, was
owed by Defendant, Foley Dairy, to Plaintiff’'s minor child.

17. There is a misjoinder of parties Defendant.

OWENS AND PATTON

By: MMC@JW 97

tterneys for Defendants.é&/

I, the undersigned, one of the attorneys of record for the
Defendants in the foregoing cause, do hereby certify that I have

forwarded a copy of the foregoing demurrer to Arthur Epperson, the

attorney of record for the plaintiff, by United States Mail,
&
properly addressed, with postage prepaid, this -25th daygE%&§§§§
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ALVIN JOHNSON, SR.,

Plaintiff, IN THE CIRCUIT COURT OF
VS.
BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON,
d/b/a FOLEY DAIRY, jointly
and severally,

LAW SIDE. NO. 6235.

Defendants.

L i L L L W S, U

ORDER:
This cause coming on to be heard upon the motion of the
defendants to dismiss for want of prosecution, it is, therefore,
ORDERED, ADJUDGED AND DECREED by the Court that the same be
and is hereby set for hearing on June 6, 1968, at 10:30 o'clock
A. M.

DATED at Bay Minette, Alabama, this 24th day of May, 1968.

e o P WG Bace ik
VY C}i Circuit Judge.
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ALVIN JOHNSON, SR.,
IN THE CIRCUIT COURT QF

Plaintiff,
vS. BALDWIN COUNTY, ALABAMA
JOEN DILLON, ET AL.,
LAW SIDE. NGO. 6235

R ™ L N S

Defendants.

DEMURRER:

Come the Defendants in the above styled cause and demur to
the Complaint of Plaintiff, as last amended, and as grounds there-
for, assign the following both separately and severally:

1. Said complaint does not state a cause of action.

2. No facts are alleged to show what duty, if any, was owed
by the Defendant, Clarence Holmes, to Plaintiff's minor child.

3. No facts are alleged to show what duty, if any, was owed
by the Defendant, John Dillen, to Plaintiff's minor child.

4. Saild complaint does not describe the place of the acci-
dent with sufficient clarity.

5. Said complaint does not allege who was operating the
vehicle at the time of the accident.

6. For aught appears from sazid complaint, Plaintiff's minor
son was a trespasser at the time of the accident.

7. The allegation that the decedent, Clarence Holmes, was
operating a truck belonging to John Dillon, is an insufficient
allegation of agency.

8. Said complaint does not state a cause of action against
the Defendant, John Dillon.

9. The allegation that Plaintiff’'s minor child was playing
where he was accustomed to playing is a conclusion of the pleader.

10. No facts are alleged to support the allegation that

Plaintiff's minor child was where he had a right to be.

WENS AND PATTON

ttorneys for bezfencants.
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I, the undersigned, one of the Attorneys of Record for the
Defendants in the above styled cause, do hereby certify that I
have this day forwarded to Arthur C. Epperson, the Attorney of
Record for the Plaintiff in the within styled cause, a copy of
the foregoing demurrer by United States Mail, properly addressecd,

with postage prepaid, thischfZ -day of January, 1967.
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ALVIN JOHNSON, SE.

IN THE CIRCUIT CCURT CF
V3.
BALDWIN CCUNTY, ALABAMA
JOHN DILLON, FOLEY DAIRY,
JOEN DILLON 4/b/a FOLEY

DATRY and PHYLLIS S. NESBIT
as ADMINISTRAT?_X of the
Estate of CLARENCE HCLMES,
Deceazsed, Joinily & oeve‘ally.

AT LAW

Humber 6235

AMENDED COMPLAINT

B N N S L L N SRS L WL Nl

Defendants

COUNT ONZ

The plaintifl claims of the defendants, jointly and severally
the sum of §9,200.00 as damages, for that plaintiff avers that on io-wi it;
Cetober 13, 1963, plaintiff's minor son, Alvin Johnson, Jr. a child eight
vears of z2ge at said time, wes on premises where he was azccustomed to play
and where he had a right to be, said premisexz being approximetely one-half
mile due Zast of the Southeast cormer of the City limits of Foley, Alabama,
in Baldwin County, Alabamz, and within a fenced common yard to the residences
of the deceased defendant Clarence Holmes; John Holmes and Wilbert Odom, and

and on said premises
“on to-wit: said day and date/at approximately three P. M. O'Clock, the decedant
defendant Clarence Holmes while operating a itruck owned by the defendant
John Dillon, regligently ran said truck into, upon or against the plaintiff's
said minor son, and by reasor thereof and as the proximate consequence and
result thereof, plaintiff's szid miner son was severaly injured in this to-wib:
he was mashed, bruised, and cui about the arms, hands, legs and body; his pelvis
bone wes mashed and broken; his bladder was was punciured and ruptured;
had internal injuries and internmal bleeding; he was not expected to live; he
suffered and contimes to suffer great physical pain and mental anguisk; he was
confined to the hospital for o long period of time; he reguired the services of

docotrs, nurses.and medical attendants and he required the use of drugs in and
abcut the ireaiment of his injuries, all as the proximate result and conseguence
of the averred negligence aforesaid.

ind the plaintiff avers that as the result and conseguence of said
injuries sustained by his said minor son, he was put to the expense of doctor!s
bills, murses bills, hospital bills and other medical bills and he was forced

to lose the services and companionship of his son for z long period of time, for

he D

all of which: He'claingidemages as aforesaid.

Attorney for

B0 w186




ALVIN JOEBNSON, SR,
Plaintiff
IN THE CIRCUIT COURT OF
Vs,
BALDWIN COUNTY, ALABAMA
JOEN DILLON, FOLEY DAIRY
JOHN DILLON d/b/a Foley
Dairy and PEHYLLIS 5, NESBIT
As Adminstratrix of the
Estate of CLARENCE HOLMES,
Deceased.
Jointly & Severally
Defendants

AT LAH

Number 6235

AMENDED COMPLAINT

i T U S N N I N L N S N T

COUNT ONE

The plaintiff claims of the defendants, jointly and severally,
the sum of $5800.00 as damages, for that plaintiff svers that on
to-wit: October 13, 1963, plaintiff's minor son, Alvin Johnson, Jr,.
& child eight years of age at said time, was on premises where he
was accustomed to paly and where he had a right to be, said premises
being approximately one-half mile due East of the Southeast corner
of the City limits of Foley, Baldwin County, Alabama, in said County
and State and on to-wit: said day and date at approximately Three
P, M. O'clock, the defendant and decedant Clarence Holmes while
operating a truck owned by the defendant John Dillon, negligently
ran said truck into, upor or zsgainst the plaintiff's said minor son,
and by reason thereof and as the proximate consequence and result
thereof, plaintiff's said minor sou was severaly injured in this
to-wit: he was mashed, bruised and cut about the arms, hands, legs
and body; his pelvis bone was mashed and broken; his bladder was
ruptured; he had internal injuries and internal hemorrhaging; he
was not expected to live; he suffered and continues to suffer great
physical pain-anrd mental anguish: he was confined to the hospital
for a long period of time, all as the proximate result and conse-
quence of the averred negligence aforesaid.

And the plaintiff avers that as the result and consequence of
said injuries sustained by his said minor son, hewwas put to the
expense of doctor’'s bills; hospital bills; medical bills and he was
forced to lose the services and companionship of his son for a long
period of time, for all of which he claims damages as aforessid.

[t ..

“ " Attorney for Ahg plaintiff

e
9%
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ALVIN JOHNSON, SR.,
IN THE CIRCUIT COURT OF
Plaintiff,

vs. BALDWIN COUNTY, ALABAMA

CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON
d/b/a FOLEY DAIRY, jointly
and severally,

LAW SIDE. NO. 6235

Defendants.

T R e e e

DEMURRER:

Come the Defendants in the above styled cause and demur to
the Complaint of the Plaintiff, as last amended, and to each count
thereof, separately and severally, and as grounds for said
demurrer, set forth and assign the following:

1. That said complaint does not state a cause of action.

2. No facts are alleged to show what duty, if any, was
owed by the Defendant, Clarence Holmes, to the Plaintiff's minor
child.

3. The Complaint does not allege the circumstances of the
alleged accident with sufficient clarity so as to allow the
defendants to ascertain what they are called upon to defend.

4. No facts are alleged to show what duty, if any, was
owed by the Defendant, John Dillon, to the Plaintiff's minor child.
5. Said complaint does not allege the place of the

accident with sufficient certainty.

6. The allegation that Plaintiff's minor child was paying
on premises where he was accustomed to playing is not sufficient
to impute knowledge of his presence to the Defendants, or to
“‘either of them.

7. Said complaint does not allege that the defendant,
Clarence Holmes, knew or ought to have known of the presence of
the plaintiff's minor child.

8. For that it affirmatively appears from said complaint

that a "dump truck' is not an attractive nuisance.

wo B0 me 779




9. That it affirmatively appears from said complaint that

the danger from a "dump truck" being operated is obvious and patent.

10. That it affirmatively appears from the complaint that
the operation of a “dump truck” is commonplace and cannot be said
to hold any special allurement for children.

ll.. That it does not appear from the complaint that the
injury suffered by Plaintiff's minor child occurred on the
property of the defendants.

12. The allegations that the defendant, John Dillon, knew
that said equipment was attractive to children is a conclusion of
the pleader.

135. For aught that appears from said complaint, the
Plaintiff's minor was a trespasser at the time and place of the
accident.

14. No facts are alleged which show that the defendant,
John Dillon, knew or ought te have known, of the »ressace of the
Plaintiff's minor child or any other children.

15. That said item of claimed damages of loss of companions
ship by plain tiff of his minor son is not compensible as damages.

16. That claimed damages of mental anguish on the plaintiff]
part and that of his wife, the mother of the plaintiff's son, is
not compensible as damages.

17. That claimed damages of doctors' bills in the future is
not compensible.

18. That there is a misjoinder of parties defendant.

19. That the allegation that the "dump truck" belonged to
thn Dillon or Foley Dairy, is inconsistent, variant and con-
tradictory.

20. That the allegation that Clarence Holmes was the agent,
servant or employee of John Dillon, or Foley Dairy, is vague, in-
consistent and contradictory.

21. The allegation that the defendant, Clarence Holmes, was
acting individually or as the agent, servant or employee of John

Dillon, is vague, inconsistent and contradictory.

:YOL @@ PAGE ?’8@
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2Z2. That said complaint does mnot allege that the defendant)
Clarence Holmes, was the agent, servant or employee of the said
John Dillon.

23. That said complaint does not allege that the said
defendant, Clarence Holmes, was acting within the line and scope

.0of his employment at the time of the said alleged accident.

éﬁiﬁ4é4po/zzzzldamh¢;;;;}7 )

J. Connor Owens, Jr.,
Attorney for Defendants.

I, the undersigned J. Connor Owens, Jr., the attorney of
record for the defendants in the above styled cause, do hereby
certify that I have this day forwarded to Arthur C. Epperson, the
attorney of record for the plaintiff in the within styled cause,
a copy of the foregoing demurrer by United States Mail, properly

addressed, with postage prepaid, this {:5 day of August, 1966
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CoxhibeT A

STATE OF ALABANA PROBATE COURT

BALDWIN CODNTY

IV THE MATTER OF THE ESTATI
F CLIRERCE HOLBES, DECEASER

CLetters-of administrationvon-the estate of CLARENCE
HOLBES, Decessed, are heveby granted to PAYLLIS S, NESBIT in

Ber capacity as genmerel sdministratyrix for ssid County, who
g

e

has duly qualified snd given bond 2s such sné is autborized

10 sdminister s2id estzte 25 general sdministrstriz,
YITNESS my hand this the 9on day of augnst, 1966,
- T, &
fp:‘\.

‘s_”\‘-/\_/‘”&
Judge of “”?%a%e

7
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ALVIN JOHNSON, SR.,
‘ IN THE CIRCUIT COURT OF
Pla

Hh

£

}Jl

ntiff,

vs. BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOEN

DILLON, FOLEY DAIRY and

JOEN .DILLON,. d/b/a FOLEY
DAIRY, jeintly and severzlly,

LAW SIDE. NG, 6235,

Defendants,

A A . L S S S N e

"y d

Now comes J. Cecnnor Owens, Jr., Attornevy of Recoré for
Clarence liclmes, and suggest te this Court that the said
Defendant, Clarence Holmes, is now deceased, having drowned at

Gulf Shores, Alabame, on or about the 22nd dav of August, 1955,

Attorney for Defendants,

I, the undersigned J. Connor Owens, Jr., do hereby certify
that I have this day mailed a copy of the foregeing to Arthur C.
Epperscn, Attorney for the Plaintiff in the above stvled matter,
properly addressed, with postage prepaid, on this the 20th day

of January, 1966.

o B0 me 712
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.|| and severally,

ALVIN JOHNSON, SR.,

Plaintiff, IN THE CIRCUIT COURT CF

vs. BALDWIN COUNTY, ALABAWMA
CLARENCE HOLMES, JOHN DILLON,
FOLEY DAIRY and JOHN DILLON,
d/b/a FOLEY DAIRY, jointly

LAW SIDE. NO. 6Z35

Defendants.

L vl e A S L T W

MOTION TO STRIKE:

Come: now the Defendants in the above styled cause and move
to strike the reinstatement granted to the Plaintiff, and Defend-
ants also move that the complaint of the Plaintiff be dismissed
with prejudice for want of presecution.

That on October 13, 1963, the injury occurred cof which the
Plaintiff complains; that on October 13, 1964, the Plaintiff filed
this suit in the Circuit Court of Baldwin County, Alabama; that on
October 21, 1964, the Defendants filed a demurrer to the complaint
of the Plaintiff; that on April 22, 1965, this Court sustained thg
demurrer of the Plaintiff; that on Cctober 28, 19€¢5, this Court
dismissed the suit of the Plaintiff for want of prosecution; that
on November Z4, 1965, the suilt of the Plaintiff was reinstated by
the Court on motion of the Plaintiff,

The Defendants assign as grounds for striking the reinstate-
ment of Plaintiff's cause and for dismissal with prejudice for
want of prosecution, the follewing, both separately and severally:

1. The Plaintiff has acted in such a dilitory fashion in
pursuing his cause as to leave the evidence stale znd uncertain.

2. The Plaintiff had sufficient-time to file an amended
complaint since the demurrer to the original complazint was sustaini
ed and ought not be given leave to delay this cause an unreason-
able length of time.

J. CONNOR OWENS, JR.,

By: \§}$y%1 §§gi!4!.ﬁ

/]
: 'h 2
q XE
Attorney Ifor Detencants.

w 80Tl




I, the undersigned Walter S. Patton, do hereby certify
that I have this day mailed a copy of the foregoing to Arthur
Epperson, Attorney for the Plaintiff in the within styled cause,
through the United States mail, properly addressed, postage pre-

Wi S Tl

_paid.




ALVIN JOHNSON, SR.
Plsintiff

Vs,

CLARENCE HOLMES, JOBN

IN

BALDWIN CCUNTY,

THE CIRCUIT CQURT

I
CF

=

ALABANA

DILLON, FOLEY DAIRY
and JCHN DILLCN d/Wsa
FOLEY DAIRY, Jointly
and Severally.
Defendantsis

. (o
Number éa 43S

)
}
)
)
)
) AT LAY
}
)
)
)
)

AMENDED COMPLAINT

COUNT CONE

The plaintiff clesims of the defendants, Jointly and severzlily,
the sum of $5800.00 as dsmeages, for that pleintiff avers thst on
to-wit: Cctober 13, 1963, plaintiff's minox son, 2 child c¢f eight
vears of age at said time, was on premises where he was accustomed
to play and where he had a8 right to be, said premises being approx-
imstely one-half mile due East of the Southezst corner of the city
limits of Foley, Baldwin County, Zlsbama, in said County and State

and on to-wit: s3id day anddste at approximstely three P. M. ¢'Clock
at said place, the defendant Clzrence Holmes while operating a dump
truck owned by the defendant John Dillon, individually or as servant,

agent or employee of John Dillon d/b/s Foley Dziry while working or
acting within the line snd scope of his empioyment, negligently ran
s2id dump truck into, upon, asgainst or over the plaintiffis minor

son Alvin Johnson, Jr., and by reazson therof and &s the proxXimate

result and consequence thereof, plaintiff's s2id minor son was severly . v
injured in this to-wit: he was mashed, bruised and cut about the body,
arms, hands and legs; his pelvis bone was broken; he had internal
injuries and internal hemoraging; he was not expected to live; he
suffered snd he continues to suffer great physicel pain and mentzl
anguish; he was confiined to the hospital for s long periocd of time,

211 as the proximate result and consequence of the sverred negligence
aforesaid,

End pleintiff avers that as the resulit znd consequence of
said injuries sustained by his said minor son, he wes put to the
expense of doctors’ bills; hospitsl bills; medical bills and he
docadr bills in the future; he was forced to lose the services and
companionship of his son for 2 long period of time; he and his wife,
the mother of the plaintiff's said manor son were put tc great mentel
anguish and suffering, for 811 of which he claims damages as aforesaid.

will have

COUNT Tue

The plaintiff claims of the defendsnts, jeointly znd severally,
the sum of $3800.00 2s damages for that plsintiff avers that on to-wit:
October 13, 1963 st zpproximately three P. ¥. C'Clock on premises
~situated.approximstely one~half mile due Esst of the Scutheast corner
of the city limits of the City of Foley, Baldwin County, Alobama, in
said County and State, the defendant Clsrence Holmes was operating
2 dangerous instrumentality or machinery, belonging to John Dillon

B/B3/4 Foley Dsiry, that was attrzctive to childrern below the sge of
discernment and discretlion by permissiocn of the seid John Dillion who
kvnew or should have known thst said dangerous machinery, the same
being s dump truck, was attractive to children below the age of di
cretion and discernment and who well knew or should hsve known tha
said dump truck would be operated on said premises snd thet szid
premises was frequented by children ¢f tender years and below the
age of discernment and discretion who would be attracted to ssid
dump truck and it's operzstion opn szid premises, nevertheless the
said John Dillon Megligently zllowed the szid Clarence Holmes to tske
said dangerous instrumentslity or machinery and operzte the same on
52id premises 3t said time and by rezson thereof and as 2z proximate
result and conseguence thereof, the plaiantiff's minor son, Alvin

Johnson, Jr., & child eight years of age at ssid time and place

o+ B0 e 773
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end below the sge of discretion, while on the szaid premises where
he and other small children habituslly played, was attracted to
said dangerous machinery at the time and place aforesezid end that
then and there the said Clarence Holmes ran ssid eguipment or
machinery sgainst, upon or cver the plaintiffi’'s said minor son
and plaintiff svers that as ¢ proximete consequence thereof, pla
tiff's minor son wos severly injured in this to-wit: he ues cu ut,
mashed, bruised and lacersted sbout the body; his pelvis bone wsas
broken; he had internel hemwrdwging; he wes not expected to live;

he suffered and continues to suffer grest mentsl zanguish and physical
pain; he was confined to the hospitsl for & long period of time

]

+

;--.
:S

all as the DIOleate reault znd consequence of the averred negligence

aforessids

And pleintiff avers that as the result and consegquences of

said injuries sustained by his minor son, he was put to great medical,
doctor and hospital expenses and will have dcctor expenses in the
future; he was forced to lose~theecservices and companionship of

his minor son for @ long period of time; he end his wife, the mother
of his said minor sau, were put to great mental anguish znd suifering,
for 811 of which he ciaims damages ss aforesaid,

COUNT THHEE

The plaintiff claims of the defendants, jointly and severally,
the sum of $5800,.00 as damzges for thst plesintiff avers that on t0-
wit; Cctober 13, 1963, 2t approximately Three P. M. C'clock on
premises sitvated approximetely cne-helf mile due East of the South-
east corner of the city limits of the Citv of Foley, Baldwin County,
Alabama, 1in said Ceounty 2nd State, the defendant Clarence Holmes
was operating & dangerous instrumentality or machine belonging to
John Dillon doing business 3s Foley Dasiry thet was attractive to
children below the zge of discerament zand discretion by permission
o f-the said-John Billon.who knew or should have known that said
dengerous miéchine, the same being a dump truck, was attrsctive to
-children below the asge of discretion and discernment end who well
knew or should have known that ssid dump truck would be operzted
en said premises snd that ssid premises was frequented by children
¢f tender yesrs and below the age of discernment snd discretion
whe would be attracted to said dangerous machine and its operation
cn said premises, nevertheless, the ssid John Dillon allowed the
sgid Clarence Holmes to take said dsngerous instrumentality or
mechine and operate the same on said premises a3t said time and by
rezson thereof and as & proximate result snd conseguence thereof,
the plaintiff's minor son, 4lvin Jchnson, Jr, 8 child eight years
of age &t said time and place and below the sge of discernment and
discretion, while on said premises where he and other small children
hebituslly played, was attracted to sszid desngerous machinery at
the time and place aforesaid and that then and there the said
Clarence Holmes negligently ran szid dangercous machine 2gsinst, upon
or over the pleintiff's minor son and plaintiff avers thst 2s & prox-
imate consequence thereof, plaintiffs minor son was severly injured
in this to-wit: he was cut, mashed, bruised zand lacerated about
the body; his pelvis bone wés broken; he had internsl hemorrhaging;
he weas-not-expected to live; he suffered z2nd continuves to suffer
great physical pein and mental anguish; he was confined to the hospitsl
for a2 long period of time 2ll 2s &¢he proximate result and consequence
of the averred negligence aforesszid and breach of duty owed by the
defendent John Dillon.

And plaintiff avers that as the result and consequence of
said injuries sustained by his said minor son, he was put to gresti
expense for doctor bills, hospital znd medical bills and will have
doctor and medical bills in the future; he was forced to lose the
services and companionship of his said minor son; the plaintiff and
his wife, the mother of the plaintiff's said minor son, were put to
great mental anguish and suffering, for all of which he claims

damages as aforessid,
A
SN it

Attorney for the
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ALVIN JOHENSON, SR., )
IN THE CIRCUIT COURT OF
Plaintiff, }
vSs. ) BALDWIN COUNTY, ALABAMA
CLARENCE HOLMES, JOHN DILLON, )
FOLEY DAIRY and JOHEN DILLON LAW SIDE
d/b/a FOLEY DAIRY, jointly )
and severzlly,
) NO. 6235
Defendants.
)
DEMURRER:

Ceme the Defendants iIn the above styled cause and demur
to the Complaint of the Plaintiff and to each count thereof,
separately and severally, and as grounds for said demurrer, set
down and assign the following:

1. That sald Complaint does not state z cause of
action.

2. No facts are alleged to show what duty, if any,
was owed by the Defendant, Clarence Holmes, to the Plaintiff’s
minor child.

3. The Complaint dces nct allege the circumstances of
the alleged accident with sufficient clarity so as te allow the

defendants to ascertain what they are called upon to defend.

4. No facts zre alleged tc show what duty, if any, was

owed by the Defendant, John Dillon, to the Plaintiff's minor child.

5. Said Complaint does not allege the place of the
accident with sufficient certainty.

6. The allegation that Plaintiff's minor child was
playing on premises where he was accustomed to playing is not
sufficient to impute knowledge of his presence to the Defendants,
or te either of them.

7. Said Complaint does not allege that the Defendant,
Clarence Holmes, knew or ought to have known of the presence of
the Plaintiff's minor child.

8. TFor that it affirmatively appears from szid Com-

vlaint that a2 "dump truck" 1s not an attractive nuisance.




9. That it affirmatively appears from said Complaint
that the danger from a "dump truck" being operated is obvious
and patent.

10. That 1t affirmatively appears from the Complaint
that the operation of a "dump truck" is commonplace and cannot be
said to hold any special allurement for children.

11. That it does not appear from the éomplaint that
the injury suffered by Plaintiff’'s minor child occurred on th
property of the Defendants.

12, The allegation that the Defendant, John Dillon,

knew that said ecuipment was attractive to children is a conclusidn

of the pleader.

13. For aught that appears from said Complaint, the
Plaintiff's minor was a trespasser at the time and place of the
accident.

14. No facts are alleged which show that the Defend-
ant, John Dillon, knew or ought te have known, cof the presence of
the Plaintiff's minor child or any other children.

15. That said item of claimed damages of loss of com-
ranicnship by Plaintiff of his minor son is not ccmpensible as
damages.

16. That claimed damages of mental anguish con the

Plaintiff's rart and that of his wife, the mother of the Plaintiff

son, 1s not compensible as damages,

17. That claimed damages of doctors' bills in the
future is not compensible.

18. That there is a misjcinder of parties Defendant.

19. That the allegation that the "dump truck" belong-
ed to John Dillon or Foley Dairy, is incensilistent, varlant and
contradictory.

20. That the allegation that Clarence Holmes was the
agent, servant or employee of John Dillen, or Foley Dairy, is

vague, inconsistent and contradictory.

L )
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21, The allegation that the Defendant, Clarence
Holmes, was acting individually or as the agent, servant or

employee of John Dillon, is vague, inconsistent and contradictory

-

S / ) P
. [ . . (/ ééz/.{,{/&/wf ‘/ﬁ .

< ffJ. Connor Owens, Jr., )
Attorney for Defendants.
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© DBMURRER 1

- ALVIN JOHNSON, SR.,
o Plaintiff,
Cvs,
- CLARENCE HOLMES, JOHN DILLON,
“FOLEY DAIRY and JOHN DILLON
= d/b/a-PGLﬁY_mAIRY, jointly and
severally, o -

Defendants,

. IN THE CIRCUIT COURT OF
- BALDWIN COUNTY, ALABAMA

. LAW SIPH.,

EEBIEE
ATTORNEYS AT LAW

. . ' DAMLBERG Eauu_-r::u_{s
T BAY MINETTE, ALABAMA




ALVIN JOHNSON, SR.

Plaintiff
IN THE CIBCUIT CCURT OF
V’S.
BALDWIN CGUNTY, ALABAMA
CLARENCE HOLMES, JOHN

L S Ny v WP R Y W I W S ]

DILLON, FOLEY DAIRY AT LaW
and JOHN DILLCN dba/ as
FCLEY DAIRY, Jointly and
Severally.,
v
Defendants Number (-1, D5

COUNT ONE

The plaintiff claims of the defendants, jointly and
severally, the sum of $5800,00 as damages, for that plaintiff
avers that onrn to-wit, Cctober 13, 1963, plaintiff's minor son
a child of eight years of age at said time was on premises
where he wss accustomed to play approximately onehalf mile
East of the Southeast corner of the city limits of Foley,
Baldwin County, Alabama, in said €ounty and State and on to-wit,
said day and date 2t said time and place the defendant Clarence
Holmes individually or as servant, agent or employee of John
Dillon or Foley Dairy while acting within the line or scope of
his employment, negligently ran a dump truck which was the
propexrty of John Dillon or Foley Dairy, into, uponr, against or
over the plaintiff's minor son, and by reason thereof and as
the proximate result and consequence thereof, plaintiff’s minor
son was injured in this to-wit: he was mashed, bruised and cut
about the body, arms, hands and legs; his pelvis bone was broke;
he had internal injuries and internal hemorageing; he was not
expected to live, he suffered and continues to suffer great physical

‘pain and mentsl anguish; he was confined to the hospital for a
long period of time all as the proximate result and consequence
of the averred negligence aforesaid,

And plaintiff avers thet 2s the result and consequences
0f said injuries sustzined by his minor son he was put to the
expenses of doctors expensesasnd bills, hospital expenses and
will have doctor®s bills in the future; he was forced to lose
the services and compsnionship of his minor son and will be forced
to lose the companionship of his son in the future; he and his
wife the mother of the plsintiff's minor son were put to great
mental anguish and suffering; for all of which he claims damages
as zforesaid,

COUNT TWO

The plaintiff claims of the defendants, jointly and severally
the sum of $5800.00 as damages for that plaintiff avers that on
to-wit, October 13, 1963, the defendant clarence Holmes was operating
equipment or machinery belonging to John Dillon or Foley Dairy
that was attractive to children below the age of discerament and
discretion on premises approximately one-half mile East of the
Southeast corner of the city limits of Foley, in Bazldwin County,
Staste of Alabama by permission of John Dillon or Foley Dziry the
owner of said equipment or machinery: that the said owner of said
equipment or machinery well knew that szid equipment or machinery
being 2 dump truck was attractive to children below the age of
discretion and well knew that said equipment or machinery would
be operat on premises frequented by childeen that would be
attracted/said machinery or equipment nevertheless negligently
2llowed the said Clarence Holmes to take and operate said machinery
or equipment on said premises at said time and by reason thereof
and as a proximate result and consequence thereof, the plaintiff's
minor son, @& child of eight years of age at sazid time and below
the zge of discretion while on the szid premises where he and
other children below the age of discretion habitually played was

attracted to said machinery or ewuipment at the time and place

"VOL 6@ PACET@B |




aforesaid and that- then and there the said Clarence Holmes

ran said equipment or machinery against, upon or over the
plaintiff's said minor son and plaintiff avers that as a
proximete consequence thereof plaintiff®s minor son was injured i
in this to-wit: He was cut, mashed znd bruised about the body;
his pelvis bone wss broke; he had internzl hemmoraging; he was
not expected to live; he suffered and continues to suffer greet
physical pain and mental suffering and snguish; he was confined
to the hospital for 2 long period of time as a2s the proximate
result and consequence of the averred negligence zforesaid,

And plaintiff avers that as the result and consequence
of said injuries sustained by his minor son he was put to the
expense of doctor's bills, hospital expenses and will have the
expenses of doctor's bills in the future; he was forced to
lose the services and companionship of his minor son and will
be forced to lose the services and companionship of his son
in the future; he and his wife the mother of plaintiff’'s said
minor son were put to great mental anguish and suffering; for =1l
of which he claims damsges 3s aforeszid,

// ,uu./»-f*y)[ : L////&.’«:uv S

Attorney for ghéf?lalntlff

Defendantds reside
East of City Limits
of Foley, Ala

«77 fae, // Demarde 0 Tail
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SUMMONS AND COMPLAINT MOQRE PRINTING COMPANY = BAY MINETTE. ALA.

Circuit Court, Baldwi
The State of Alabama, ircuit Court, Baldwin County

Baldwin County.
_______________________ TERM, 19..._

TOI'.ANY SHERIFF OF THE STATE OF ALABAMA

Vot Are Commanded to Summon Jokn 5 13on,. Polov. 4do. zud Clsvensse Holnes.

Peley, Siu.

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

by . Glwdw dedmeen 8L
_____________________________________________________________________________________ , Plaintiff____
: ok et Gk
Witness my hand this._._____. ?f‘e_ﬁff& _____ day cf------..?.{_ii? ___________ 1 _..:}_
N
- . i !4' - 4 n /." / -
__________ e —
N4
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No. L DY g Page. .
S?A'EE of ALABAMA o Defendant lives at

Baldwin County
CIRCUIT COURT Received In Office
. . , 19
A’jurm phngo vl =, | ,.
Plaintiffs Sherift
/,\ e executed th]s summons
Vs. . i
: thlb _______________________________ é_%
/Gl/c,lﬂf e e < IJ’/A’ / e = " by leaving a copy with '
U ate. . )
Defendants :

Summons and Complaint

Plaintiff’s Attorney

Defendant’s Attorney




