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THE STATE OF ALABAMA =~ - =~ - - JUDICIAL DEPARTMENT
SUPREME COURT OF ALABAMA

- OCTOBER TERM 1966~67

_ J. C. Miller
-1 piv. 228 ' - V.
Joseph B. Jomes, et al.

Appeal from Baldwin Circuit Court

~ LIVINGSTON, CHIEF JUSTICE.

This is a statutory ejectment suit commenced by the
aﬁpellant on February 13, 1963 to‘recover a fract of land
 i"containing approximately 5.6 acres of land in.Baldwin County,
Alabama. The amended com@laint described the property as
‘follows:

"Beginning at the Southwest corner of

Fractional Section 31, Township 3 South,




~Range 2 East and run thence West 5030 feet; Tun
~ thence North 220 ?eet to a live oak tree which
is the point of beginning; which tree is 1425.6
feet (21.6 chains) West and 75 feet South of the
-..Southwest corner of the John Roberts land in the .
Foster Grant; thence West 393 feet-to an 8 inch
petrified wood post; thence South a}ong an old
' fence-line 561 feet to an iron post;hthence East
393 feet to an iron post;(thence North 561 feet
to the live oék tree which is the point of be-
ginning, containing 5.6 acres and being in Sec-

tion 44, (amended by interlineation to 'Section

| 43') Township 3 South, Range 2 East."

The appellee pleaded the general issue. The appellant

took a nonsuit by reason of the adverse ruling of the court,
and appealed.

The trial was held in 1964. A registered surveyor,
‘witness for appellant, testified that he surveyed the property
involved in this suit about 1957. A map admitted in evidence
in connection with the testimony of the_surveyor'shows that
the tract is aétually located in Section 43, Township 3 South,
| Rénge‘l East. This witness had known the property for about
50 years. An old‘Negro woman had liﬁed in a house on this land
 from the time she could remember until she died in 1937. Her
‘surviving husband lived there until the house burned in 1941.

While this witness was testifying, the court admitted

in evidence,at the instance of appellee, a certified copy of a




final decree of the Circuit Court of Baldwin County, Alabama,

- in ‘Equity, dated May 28, 1941, quieting title in personam and

{n rem to the land in question as well as other land in J.
-~ Willard Newman.
© Louis Clovis Williams testified that he was sixty=-two

) years of age and that he was raised on the property which was

'_. the subject of the suit. His grandmother, Qandice‘Riéhardson,

lived on the property from the time that he first knew it until

_she died in 1937. Her husband, William Richardson, 11ved there

: until he died when the house burned in November, 1941. Candice

' Richardson had three children, Frank, Austin and Lily. Ffank

- Williams was the father of Louis Cloﬁis ﬁilliams. |

The appellant offered in evidence, first as muniment of
titley and-then-as-color.of.;itle, a warranty deed executed bfi

'_.Frank Williams and his wife, Mary Williems, to Louis Clovis
 Wi11iams, dated January 9, 1957, and filed for recoxrd on January
21, 1957. The appellee objected to its introduction on the
ground that the land sued for is not described in the deed. The

‘objection was sustained and the plaintiff duly excepted.

The appellant then offered in evidence a warranty deed
from Louis Clovis Williams and his wife to the appellant, dated
April 28, 1962,. and filed for recoxd on May 25, 1962. The ap-
o pellee objected on the ground, among others, thét the deed |
‘describes the land as being in éection 44 and in Range 2 East.
‘The objéction was sustained and the plaintiff duly excepted.

Thereﬁpon, the plaintiff took a nonsuit with leave to

appeal. He states that the only question on appeal is whether




- the description in the two deeds is sufficient, and insists
_ Ihét the court erred in not admitting the deeds in evidence.
Each of the deeds.described_the property by metes and
_ _bounds as in the amended complaint but concluded the descrip-.
~tilon by stating that the land wés in Section 44, Township 3
- South, Range 2 East.
The repugnancy in the deed betweenzthe description as
| to'metes and bounds and the description-as to the Section and
Rénge appears from the evidence.
The rule is that where a general and particular descrip-
- tion are both used in the same deed with reference to the same
ﬁland, and the two are repugnant to each other, the particular
':i_description will control and the general will be rejected as

. talse.. Sikes wv. Shows, 74 Ala. 382; Carter v. Chevalier, 108

..Ala. 563, 19 So. 798; Klepac v. Fendley, 222 Ala. 417, 132 So.
619. |
It is also well understood that in ejectment, the plain=-
tiff must recovef on the strength of his own title, and not on
._the weakness of his adversarf's title. & Ala. Dig., Ejectment,
Key No. 9(3).
But appellee insists that any error in rejecting thel
. deed was without injurj to the appellant. By taking the nonsuit
because of the adverse rulings rejecting the two deeds, the ap~-
pellant tacitly ;dmits that he had become satisfied by reason
of thé adverse ruling that he could not recover and therefore

took a nonsuit to avoid a verdict against him. Title 7, Sec.

819, Code of Alabama 1940; Bush v. Russell, 180 Ala. 590, 61 So.

S




:373.. Therefdre, for the purpose of this appeal, the detérminabié

| question is whether the plaintiff.could have made out a case of

| statutory ejectment if the two deeds had been admitted in evi~

:_dence in connection with the evidence élready before the court.
The. evidence does not show that Candice Richardson had -

.any muniment of title to this property. The only evidence of

 :_possession on the part of Candice Richar&son:%s that she lived

:'ih a house on the.land and was claiming ﬁo own”it.
Possession in order to ripen into title after thé re=

quired length of time must be more than a mere claim of owner-

- ship. In order for the possession to be adverse it must De

‘hostile and under claim of right, actual, open and notorious,

_j'_ exc1usive and continuous. Moorer v. Malone, 248 Ala. 76, 26 So.

";Zd 558; Chastang v. Chastang, 141 Ala. 451, 37 So. 799. Acts of

possession and other evidence to make possession adverse and
“ripen it into title must be sufficient to prove the existence
o0f all these elements for the required length of time. McCreary

v. Jackson Lumber Co., 148 Ala. 247, 41 So. 822; Millican v.

Mintz, 255 Ala. 569, 52 So. 2d 207.

There was no evidence as to the extent of the area or
quantity of land that was in the possession of Candice Richardson.
-Acquisition of title to land by adverse possession without bona
fide claim under cold? of title, inheritance or purchase, is re-
stricted to the definite area that was in the actual, continuous,

and hostile possession of claimant. Maxsh v. Gragg, 228 Ala. 269,

153 So. 219; Chastang v. Chastang, supra. It is essential in such

cases that the evidence show the possession of a definite and




particular area. It camnnot be left to speculation or conjecture.

' Bowles v. Lowery, 181 Ala. 603, 62 So. 107; Turnipseed v. Moseley,

248 Ala. 340, 27 So. 2d 483. Candice Richardson had not acquired

“title by adverse possession in the 5.6 acre tract at the time of

" her death in 1937.

Moreover, fhere was no evidence of the assessment of

1  thé land.by the appellant or by those under whom he claims for
ten years. The two deeds in question were recorded within six
.'jears prior to the filing of the suilt. Title“7, Sec: 828, Codé

of Alabama 1940, requires color of title or assessment of the

land for taxes for ten years in connection with adverse posses-

::3 sion. Mbrris.v. Merchants National Bank of Mobile, 267 Ala.
*'542, 103 So. 2d 310.
““"There is no reversible error in the case and it'is dﬁe-"-~
to be affirmed.
AFFIRMED.

Simpson, Merrill and Harwood, JJ., concur.

I, Richard W. Neal, Deputy Clerk of the Supreme
Court of Alzbama, do hereby certify that the fore-
Cgoing is a full, twue and corcset copy of the instru-
Smentf(s) herewidf) zet cut as same appears of record
in said Cour
. Witness my

N .,._—..nu th\_bp W.ﬂz_
A‘C

Deputy Clerk, Supreme Court of Alabama )




THE STATE OF ALABAMA ---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

Octaober Term, 19.66=567

To the Clerk ..of the Circuit Court,

Baldwin . County—Greeting:

Circuit Court

Whereas, the Record and Proceedings of the

of said county, in a certain cause lately pending in said Court between

J. C. Miller , Appellant.__,

.. and
Joseph B. Jones, et al

, Appellee._..,

wherein by said Cou;rt it was considered adversely to -s"aid appellant .., were brought before our
Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant.._:
NOW, IT IS HEREBY CERTIFIED, That it was thereupon considered, ordered, and adjudged by

our Supreme Court, on the.,.g:_é_t.lfl___.day of. March 1967 L that said e .

Judgment of said_... Circuit Court be in all things

_ affirmed, and that it was further considered, ordered, and edjudged that the appellant..... s REX...
J. ¢. Miller, and James R. Owen, surety on the appeal ooqd pay

the costs aceruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Richard W. Neal, Deputy
Witness,J- Render Thomes; Clerk of the Supreme

Court of Alabama, at the Judicial Department

Building, this the_10t0_dayof ..
March 1907

Aode d o D1ei]

Deputy Clerk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

Appellant,

(LR

Joseph B. Jones, et al.

CERTIFICATE OF
AFFIRMANCE

I

BROWH PAINTIHG £0., HONTAGMERT
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IN TEE CIRCUIT COURT OF

VS. BALDWIN COUNTY, ALABAMA

: AT LAW
J. F., KELLEY and
MALLIE E, KELLEY,

Defendants,

TO: J. C. MILLER OR JAMES R, OWEN, HIS ATTORNEY OF RECORD:

The defendants, iﬁ;the above.style caéée, acting by and
through John Chason as;oﬁe of théir-atﬁorne&s of record, here-
by make a demand that the plaintifi shall fﬁrnish them an ab-
stract in writing, of the title or titles on which he will

rely for recovery of the lands sued for in his complaint.
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J. C. MILLER,
Plaintiff,

V3.

Defendants,

}'@
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IN THE

CIRCUIT COURT COF

BALDVIN COUNTY, ALABAMA

AT LAW

Come the defendants in the above Style cause and for.

plea to the complaint filed in said cause, say:

L. BKNot guilty.
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J. C. MILLER,
ﬁiaintiff,
VS,
J. P. XKELLEY and
MALLIE %, KELLEY,
‘V Defendants,
~IN THE CIRCULT COURT OF
BALDVIN COUNTY, ALABANA
AT LAW |
o & & R ®-ok R R R ok sk ok sk ok
PLEA




J. G. MILLER,
Plaintiff, IN THE CIRCUIT COURT OF
VS. BALDWIN COUNTY, ALABAMA

Jd. F. KELLEY.and MALLIE E.
KELLEY,

AT LAW NO. 5469

e S M Ml M S Wt Mt S S

Defendants.
AMENDMENT TO COMPLAINT
Now comes the pilaintiff in open court, with the consent

of the attorney for the defendants, and strikes J. F. Xelley and

Mallie E. Kelley, as parties defendant in this cause, and substitut

therefor, with the consent of their attorney, the following, as

parties defendants: Joseph B. Jones, Lila X. Jones, Gerald Calvin|

Coggin, Myrtis K. Coggin, George McCord, Hazel K. McCord, Thomas B.

Mobley, Ouida K. Mobley, Marion L. Coleman and Joyce X. Coleman.
DATED this 10th day of March, 1964.
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CITATION OF APPEAL Baldwin Times - 200-3-62

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

10th day of March, 1964 MopesoRE AEEE .. in a cer-

" tain cause i said ‘Court WheremJC-Mlller Ny

Plaintiff, and ... JOSEFE B. JONES, ET a1,

_____ Defendant, a judgement was rendered against said
RS
to reverse which __: Judgment othesaid TG Miller -

applied for and obtained from thig office an APPEAY, returnable o the _mext

Term of our....Supreme . Court of the State of Alabama, to be held at Montgomery, on

having been given by the said__.J _@ﬁ__s,_.li_,.__.Qw.E:n,_..Ai;_tgxney._ﬁgx_.Rlain_tiffu

. VR . , sureties,

Now. You Are Hereby Commanded, without delay, to cite the said____ Chason,-uﬁtone-.&,,(:hason

- UX ..

, attorney, to appear at the._ next - Term of our

said Supreme Court, to defend against the said Appeal, lftheythmk proper.
Witness, ALICE T DUCK, Clerk of the Circuit Court of said County, this 3zd

day of June ey A.D, 1964

ttest:

/ H ¢
ey / - i
é./ o ;; -(;————"—'?\' .j{_// A _/J,_/ Zo_____ s Clerk_

z_\\
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J. C. MILLER,
Plaintiff, IN THE CIRCUIT COURT OF
vS. BALDWIN COUNTY, ALABAMA

JOSEPH B. JONES, ET AL, AT LAW NO. 5469

St S M S M S N N Vot

Defendants.
APPEAL BY PLAINTIFF
- Now comes the plaintiff and appeals to the Supreme Court
of Alabama from the final judgment rendered in this cause in and
by the Circuit Court of Baldwin County, Alabama, Law Side, on to-wit,
March 10, 1964.

wh
DATED this _2 ~ day of June, 196k.

S - U
~ Att9§ney for Plaintiff

SECURITY FOR COSTS

I, the undersigned, do hereby acknowledge myself as
security for the costs of the appeal taken by the plaintiff in this
I R _ o

tere—of > i RN
— Attordey for Plaintirf

Taken and approved on this the
A day of June, 196.L.

Ve ke g P

Clerk of(fgg Circuit Court of Baldwin County,
Alabama.
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—~—DIV, NO.___ CERTIFICATE OF APPEAL. (Civil Cases?)

o s e

No._se¢ee

THE STATE OF ALABAMA

Ealdwin County.
I, _ Alice 7. pmes , Clerk of the Circuit
Court of ___ Baldwin County, in and for said State and

County, hereby certify that the foregoing pages numbered from one to

» both inclusive, contain a full, true and complete

'“ffaﬁsc}ipt'5f”thé”recof&”éné"ﬁfocééaiﬁgé”bfSéi&$ébﬁ££”i2‘£ﬁééfiain""

cause lately therein pending wherein L. Miller

was Defendant, as fully and completely as the Same appears of record
in said Court.
And I further certify that the said__ J.C. Miiler

did on the_gﬁﬂ__m_“day of June :
an appeal from the Judgment of said Court to the Suprenme Coprs,

» 1964, pray for ang obtain

0% the State-g— of "Alabama - to 'reve'rse**saﬁ:dmjudﬂgm‘en“tﬂﬁ'"crfwsa*:ird“‘"' -

Court upon entering into bongd wit intiff

a5 surety thereon, which said bond has
been approved by me. |
Witness my handg and the seal of said Circuit Court of _ 3zt
Baldwin County is hereto affixed, this the 3rd
day of June , 1984

ﬁ=@;ﬁ/( Z- £££2££;4Q _
Clerk of the Ci?iuit Court of

Baldwin County, Alabama.

(Code 1940, Title 7, Sec. 767)

Box 4751 4TS MARSHALL & RRUGE-NASHVILLE




____ DIV. NO.____ CERTIFICATE OF APPEAL. (Civil Cases.)

No .__546%

THE STATE OF ALABAMA

I, __ Alice I Duck , Clerk of the Circuit
Court of Baldwin - County, in and for said State and

County, hereby certify that the foregoing pages numbefed'from one to

, both inclusive, contain a full, true and complete

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein. i .C., Millex

was plaintiff, and. _ JOSEPE 3. JONES, ET AL

was Defendant, as fully and completely as the same appears of record
in said Court. -~

And I further certify that the said__ J.C. Miller

did on the_4hﬁ~____day of-ﬁx@_ , 1964 pray for and obtain

an appeal from the judgment of said Court to the _  Supreme Couct,

T

—--of the-Skate-s - of Alabama to reverse said judgment of said

Court upon entering into bond wit

as surety thereon, which said bond has
been approved by me.

Witness my hand and the seal of said Circuilt Court of __ Sz

Baldvin County is hereto affixed, this the 3zd

day of June , 1984

-_ﬁ"/i 5 L 7 T i
ééZéédz«/ I £;C¢z4;44¢ ‘

Clerk of the Ci?iuit Court of

U pardeda S Céﬁhfj,.AiabaméQHIIWﬁ e

(Code 1940, Title 7, Sec. 767)

Tox 475-1 4742 MARDHALL & BRUGE-NASHVILLE




