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THE STATE OF ALABAMA -—— JUDICIAL DEPARTMENT
THE ALABAMA COURT OF APPEALS

OCTCBER TERM, 1962-63

1 piv. 910 B e

John W. Dunn
V.
A. K. Basley

Appeal from Baldwin Circuit Cowrt

CATES, JUDGE

Mr. Dunn, th@-@laintiff below, a§pealafxam 2 judgment
_in-his favor. He assigns as error the trial judge's overruling
his motion for new trial., He says there was manifest error because

the jury*s award for $804.77 was legally inadequate.




If & man loses an eye Ifrom a hunting companion's wild
shot, has a jury given him inadequate damages in awarding him
only {albeit precisely) the sum of his medical and hospital bills?

We state the tendencies of the evidence implicit in
the verdict: Messrs. Dunn and Easlay were on a dove SﬁOOu- &nother
man's shot crappiad a birdg. Zt came on toward Mr. Easiay an& then
veered off flying “about head high" on {(or near) a line between
BEasley and Dunn. Easley fired: he hit the biré and Dunn's right
eye.

Code 1940, T. 7, § 276, recognizes "inadequate damages®
a8 a permissible reason for_granting a motion for_neW'trial "filed
within thirty days from entry of jadgmenﬁ.“'

Had the trial judge granted Dunn‘s motion, then under

Hunter v. Schembs, 273 Ala. 304, 132 8o. 28 8l4, we should be

compelled to éffirm_

B verdict for the plaintiff in a negligence action is
first, the jury's finding of liability and, second, a fixing of
an award which they consider adequate %o compensate the plainkifs
{so far as money may do so} for the wrong done hin.

E The verdict below is 2 “judgment®” on = queﬁiion of fact
.és o iiability. Henqe, f@r #his appeal, we nust deal with Mr.
Basley's shot as an act which_a jury has found to be negligent.

From thms premlse, it follows that the game lack of care

,uwhlch led to punn*s havxng to pay doctors. and hospx cal bills mast

all the more be taken herein as the cause of his loslng his eye.
Had the jury Ffixed more or leﬂg than the exact total

of Bunn's unﬁisputed_casﬁ outlay, we should be harder put to say

what made up their award. Then it might be said that they were

not reasonably satisfied of the fairness of the price paid for




3.
one or more items, simultanecusly giving X dollars for special
damages, ¥ dollars for pain and suffering, and Z deollars for
permanent loss or disfigurement or boih, Lumping the total merely
as X, Yand & &aliérs Yas damages.” |

- Qrdinarily, & lump-sum award in a general verdict under
2 simple negligence c&ﬁﬁt'{@éﬁtﬁéﬁi&tl&nif.ééi ﬁoﬁé.éhéﬁi#omiﬁal
| damages) is {on legal review of it along} treated as a rock-like
unit. Eittle v. Sugg, 243 Ala. 196, 3 So. 24 866, * * ® * the
verdict itself, in the iight of the facts claazly disclosed by
the evidence, usually furnishes the determining data.”--Bouldin,

J., in ¥arbrough v. Mallory, 225 Ala. 579, 144 So. 447.

Here, the exactitude of the amount returned reveals a
line aﬁ.cleavage. it is improbable that this sum could’have come
from the aﬁidence other than by adding up the items the plaintiff
“lists;“ @&“cansiﬁer'the jury was satisfied with the proof of medical
and hospital biils.

The verdict so analyzed is, therefore, an implied reci-
procal f£inding of no other compensation. In this the Jurymen
ignored the surest salient fact--the heart of the affair--that Mr.
Dunn lost his eve.

- We do not doubt that it is painful o be hit in the eye
and aisd to hawve an@?s,eyebail removed. But, for this case, we
put to one side the way to weigh pain and suffering.

Had Mr. Eunn”mﬁreﬁy'ﬁeah”tem@dﬁazily“huzt, the case would
have_ba@n.éiffexemt,__Tha capital loss of the eyve itself, however,
is a stark and irrevarzible_reality.

Though Mr. Dunn may now be able to see as well as before,
yet he has the use of only haif of what God gave him to see with.

He is somewhat like a motorist without a spare tire.




'4'
To ignore the jury's failure to compensate Dunn for his

eya; would be for us as a matter of law to stamp approval on an

inconsistent verdict. Birmincham Rv. L. & F. CO. V. Coleman, 181

Ala. 478, &1 So. 890. Being “just a bit to blame" in negligence

is as paradoxical as belny partly pregnani.

Under the rule laid down by our Suprene Court, we con-—

sider we must reverse the judgment below. varbroueh v. Mallory,

supra; Kraas v. Bmerican Bakeriss Co., 231 Ala. 278, 164 So. 565.

See also Harwood, J., in Conner V. Hamlin, 33 Ala. App. 54, 2%

So. 24 570: Anno. 20 A. L. R. 24 276. For a well reasoned opinion
see Duncan, J., in Gomes v. Rov, 99 N. H. 233, 108 A. 24 552.
Accordingiy, we reader judgment granting the motion for

new trial.

REVERSED AND RENDERED.




THE STATE OF ALABAMA...JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

John W,. Dunn ~ Appellant......,
v.
A, K. Easi'ev ' Appellee ...,
From N Baldwin Cireuit Court

The State of Alabama, :
City and County of Montgomery.

I, Charles Bricken, Jr., Clerk of the Court of Apioeals of Alabama, do hereby certify that the

foregoing pages numbered from one fo 4 inclusive, contain a full, true and correct

copy of the opinion of said Court of Appeals in the above stated couse, as the same appears and
- remains of record and on file in this office.
Witness,. Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, at the Capitol, this the

_2nd _ day of Apxril 01983

_ N N U
Clerk of the Couirt of Appeals of Alabéfna.
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. Appellant

vs,

A, K. Easley
: Appellee
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THE STATE OF ALABAMA ---JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

October Term. 1902

To the Clerk of the Circuit Court of Baldwin County, Greeting:

Whereas, the Record and Proceedings of the Circuit Court of said County, in a certain ceuse

- lately pending in said Court between.. ST

John W. Dunn , Appellant__ |
and
-~ A. K. Easley , Appellee.
wherein by said Court, at the : Term, 19_-, s it was considered

adversely to said appellant..__., were brought be;o're our Court of Appeals by appeal taken, pursu-

ant to law, on behalf of said appellant_._.;

Now, it is hereby cemfted That it was thereupon considered by our Court of Appeals on the

2nd day of A’p*‘l}. . : 19..63 | that seid gudgmmt
judgment rendered, granting the motion for new trial,
of said Circuit Court be reversed and annulled, and/ WWWW&W

pxoreeningsxtlerey, and that it was further considered that the appellee._pay

the costs accruing on said appeal in this Court and in the Court below

Witness Charles Bricken, Jr., Clerk of the Court

of Appeals of Alebema, at the Capitol, this the

2nd day of.. . ARTil 19 63

& F
W o o H
Eigniin {

Clerk of the Court of Appeals of Azats‘&f’ma.
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THE COURT OF APPEALS OF ALABAMA

- October Term, 19.62.__
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Appellant..__.,

 i;AL K. Easley

From ....Baldwin _ __ _ Circuit Court

" CERTIFICATE OF
" REVERSAL

": The State of Alabama,
U o Filed
A 5& ..... g di—tax County.

L HRONK PRINTIHG €O., MONTGOMERY




—the-2nd. -Mon . day*of-ﬂ"‘Novem.beT--- R

CITATION OF APPEAL Baldwin Times - 200-3-62

THE STATE OF ALABAMA
Baldwin County - Circuit Court

s

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a2 Term of the Circuit Cdurt of Baldwin County, held on the

Second. Monday in. . Marc¢h ..., 1962 in a cer-
U iaiNC catise 1h ‘said ‘Colirt wherein . Jobn W. Dunn is
Plaintiff, and L. K. Easleyv is

.. Defendant, a-judgement was rendered against said

&.'K.-Easley

“%o reverse which .Jjudgment , the said _._John ¥, Duan

applied for and obtained from. this office an APPEAL, returnable to the __ReXt
of Appeals

. Term of our Court/of the State of Alabama, to be held at Montgomery, on

i, 1962 _next, and the necessary bond -

having been given by the said Joha W, Dunn

___________ with John Chason and Norborne C. Stone, Jr. , sureties,

Now. You Are Hereby Commanded, without delay, to cite the said L. K. Easley

or J. B, Blackburn, his attorney

, AMprrueyr to appear at the Novenber Term of our
Court of Appeals s
said BEFEBHEEICHEKto defend against the said Appeal, if he think/proper.

Witness, ALICE J. DUCK, Clerk of -the Circuit Court of said County,; this 27

day of ,ﬁ ;Z'Z/‘w 4 ,A. D, 1962 .

Lov g
Ay ;_4]74 ~ 4 Ly 1ML , Clerk.

\
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JOHN ¥W. DUNN,

Plaintiff, IN THE CIRCUIT COURT OF
va.
BALDWIN COUNTY, ALABAMA

A, K. EASLEY,
AT LAV _ NO. 4970
Defendant.

Coved X dm MmOk

Comes the Plaintiff in the above styled cause and demurs
to pleas 2 and 3 filed by the Defendant in said cause separately
and severally and assigns the following separaté and several
grounds, viz:

1. That said plea does not state a2 defense to the cause
of action.

2. That said plea is not a proper plea of contributory
negligence,

3. That said plea attempts to set out the acts wherein
it is alleged that the Plaintiff was guilty of contributory negli
gence but does not set out sufficient facts to establish contri-
butory negligence.

4. That such plea is but a coanclusion of the pleader.

5. The allegation in plea 2 that the Plaintiff placed
himself in an exposed position in a field consisting of approxi-
mately 40 acres where approximately 25 men were shooting doves
does not sufficiently charge the Plaintiff With‘any contributory
negligence,

6. That said plea is vague and indefinite.

7. That said plea contains immaterial matter.

8. The allegation in plea 3 that the Plaintiff observed
the Defendant aim or point a gun in his direction ané made no
effort to cover his eyes or otherwise protect himself is but a
conclusion of the pleader and does not charge contributory negli-
gence,

9. For aught that appears from plea 3 the Plaintiff had

no opportunity to properly protect himself or cover his eyes.

227




i0. That said pleas are not z defense to a civil assault

which the Defendant committed on the Plaintiff,.

<&

G P _—
;éﬁtorneyghfor




JOHN W, DUNN,

Plaintiff,

ve

A, K, EASLEY,

bDefendant
*‘***************

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

AT LAY NO, 4970

f

DEMURRER TO PLEAS

*******#*********

FEB 20 i3

MIGF 1 !}g,!f;ff’ CLERK

REGISTER

i
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EMURRER TO COMPLAINT
JOUN W. DUNN,
VS e

A, K, TASLEY,

Defendant.

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAV NO. K970

Plaintiff,




tributed to his alleged injuries and damages in that he then and

of approximately forty acres where approximately itwenty~Iive men

:were shootwa doves.

£

Piaintiff, IN THE CIRCUIT COURE

b 3
3

TOWIN COUNTY, ALARAWA

..\_.‘.3

-4
%
L

CSRPL UYL ST NERELL S L VL L -

Tow comes the Defendant in the above styied cause and for]

in said

L)

ﬁleaﬁto the complaint heretofore file

fon

ause and Lo each

[¢]

o

count't ereof separately and severally says, separately and severall

there placed himself in an exposed position in a field consisting

_ - - - . i L
3._ At,tne time .and place alleged in the complaint the |

e
B
L
5]

fendant aim or point a shotgun in his direction and made no

ffort to cover his eyes or otherwise protect himsell.

®

3. T bl _

Attorney for Defendant




STATE OF ALABAMA
IN THE CIRCUIT CCURT - LAW SIDE

BALDVWIN COUNTY
TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon A. X. Easley to appear
within thirty days from the service of this Writ in the Circuit
Court to be held for said County at the place of holding same,
then and there to answer the complaint of John ¥, Dunn.

Witness my hand this the /oL day of December, 1961.

' . SN i -

~Cierk

Eol pa-s24/

JOHN W, DUNN, i
Plaintiff, ¥ IN THE CIRCUIT COURT CF
vS. i _
BALDWIN COUNTY, ALABAMA
X
A, K, EASLEY, _
X AT LAY
Defendant,
¥
COUNT ONE:

The Plaintiff claims of the Defendant the sum of One Hundrec
Thousand Dollars ($100,000.00) as damages for that on, to~wit:
September 30, 1961, while the Plaintiff and the Defendant were
hunting doves in a field in Baldwin County, Alabama, which said
field is located approximately one-half mile North of the inter-
section of Dobson Avenue and Seventh Street in Bay Minette, Ala-
bama, where they both had 2 right to be, and at said time and
place and while the Plaintiff and Defendant were both so engaged
in hunting doves the Defendant negligently shot the Plaintiff and
as a proximate result of such negligence the Plaintiff was injured
in this: his right eye was so seriously damaged that he lost the
sight thereof and it was necessary to remove his right eyeball;
his left eye has been seriously damaged as a result of such in-
juries; he is permanently injured; he was caused to suffer much
pain and mental anguish and he will continue to suffer pain and

mental anguish on account of such injuries; he was caused to lose

221
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much time from his employment; he was caused to incur large meal—.
cal and hospital exXpenses in and about the care and treatment of
his said injuries; he is rendered less capable of gainful employ-
ment and his capacity toc earn a livelihood is seriously impaired,

all to the damage of the Plaintiff, hence this suit,
COUNT TY0:

The Plaintiff claims of +the Defendant the sum of One Hund-~
red Thousand Dollars ($100,000.00) as damages for that on, to-wit:
September 30, 1961, the Plaintiff and the Defendant were hunting
doves in a field in Baldwin County, Alabama, which said field ig
iocated approximately one-half miie North of the intersection of
Dobson Avenue and Seventh Street in Bay Minette, Alabama, where
they both had a right to be, and at said time and place and while
the Plaintiff and the Defendant were both so engaged in hunting
doves and while the Defendant was in such close Proximity to the
Plaintiff, the Defendant knew or should have known that if he
fired a2 shotgun in the direction of the Plaintiff that the Plain-
tiff would be struck with the shot from the Defendant’'s shotgun,
And the Plaintiff further avers that at said time and place and
under such circumstances the Defendant negligently shot said shot-
gun in the direction of the Plaintiff at a dove which was flying
close to the ground and which was passing directly between the
Plaintiff and the Defendant and the Plaintiff was struck by the
shot from the Defendant's gun and as a proximate result of the
negiligence of such Defendant the Plaintiff was injured in this:
his right eye was so seriously damaged that he lost the sight ther
of and it was necessary to remove his right eyeball; his left eye
has been seriously damaged as g result of such injuries; he is
permanently injured; he was caused to suffer much pain and mental
anguish and will continue to suffer pain and mental anguish on ac-
count of such injuries; he was caused to lose much time from his

employment; he was caused to incur large medical and hospital ex-

W
1




to earn a livelihood is seriously impaired, all to the damage

of the Plaintiff, hence this suit,

2
5
e

N (-, u;ig;%%;;\_%k

Attorneys for Platntiff

Plaintiff respectfully demands a trial of

this cause by 2z jury.

jatmE ol ]
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. JOHN W, DUNN,
]
«“ Plaintifs,
. . whgwen b VS ry
iece!ved+_m__,/__:\2day of ,._{zdc{;mﬂf)_?g ; A, K, EASLEY,
nd onw_m__/,,j,,, ~day QfaJQQ_,(_L/ V{g/m . ED o o
I served a copy of the within_ %?Cfﬁﬁm efendant

Y970

on 8 @%z%}f e R KR K R R K Kk ok kK Kk ||

By service on

— IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

2

TAYLOR WILKING, 5 )
Y, AT LAV ¢
gy.ﬁ:&_(é\ cedn BALE

f I i ™

gj..*4«****************1:

SUMMONS AND COMPLAINT

Sk sk Kk R ok ok sk ok ok sk ok ok ok sk ok %k sk

DEC 12 1o

ALIGE ). DK, Seiien

Law QOFFICES

CHASON & STONE

Bay MINETTE, ALABAMA




