STATE OF ATABAMA
BATDWIN COUNTY
TO ANY SHERIFF COF TH: STATE OF ALABALA:

You are hereby commandec¢ Hc summens Calvert Fire Insurance Company,
a Corporation, to appear and plead, answer or demur within thirty days
from the service hereto to the Bill of Complaint filed in the Circuit
Court of Baldwin County, Alabama, by Claude G. Phillips, an individual
d/b/a Fhillips Motor Company. :

Witness my hand this the // day of 4,4./ W/ , 1961.
J
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CLAUDE G. PEILLIPS an individual {
d/b/a PHILLIPS MOTOR COMPANY

) TN THE GIRCUIT COURT OF
Plaintiff
B BAIDWIN COUNTY, ALABAMA
Vs "
{ AT TAW
CALVERT FINE INSURANCE COMPANY, —
a Corporation \ W0/ ulT d/,;
Defendant { ' ”
1.

The Plaintiff claims of the Defendant SEVEN HUNDRED DOLIL 35 ($700.00)
the value of an automobile, which the Defencant, on the 5th day of
November, 1960, insured against loss or injury by fire, lightning, trans-
poréa'bion, theft and other perilslin the policy of insurance mentioned,
for the term of ONE (1) year, which authomobile was stolen on, to-wit,

the 16th day of February, 1961, of which the Defencant has had notice.

» PRANTIEY & NESBIT / .
zﬁ%//ﬁa-&’ / //_ff:/,.,/i/ q"xﬁ'// -

“Attorndys for the Plainoilt




IN THE CIRCUIT COURT OF
BAIDHIN COUNTY, ATABAMA
AT LAW

HO,

CLAUDE G. PHILLIPS an individual
d/b/a PHILLIPS MOTOR COMPANY

, Plaintiff
VS

CALVERT FIEE INSURANCE COMPANY,
A Corporation

.Befendant

Wilters, Brantley & Nesbhit
Attorneys at Law
Robertsdale, Alabama



The State of labama

DEPARTMENT OF STATE

I, Bettye Frink, Secretary of State, of the State of Alabama, having custody of the
Great and Principal Seal of said State, do hereby certify that tne foreign corporation
records on file in this office disclose that the attorney for service of process for
Calvert Fire Insurance Company, 2 Pennsylvania corporablon, is the Superintendent of

Insurance of the State -of “labama.

In Testimony W bereof, I bave bereunto set my hand and

affixed the Great Seal of the State, ai the Capitol,

in the City of Montgomery, this___2
day of fugnst One Thousand Nine
Hundred and__Sixty—one )

fﬁ_j%_\: '. ;‘?% < Secretary of State




- PLAINTIFF'S AFFIDAVIT THAT TITLE 10, SEC. 192 IS APPLICARLE

I certify that the Defendant, Calvert Fire Insurance Company, a
Corporation,is and was prior to the 16th day of February, 1961, and
is as of this date a non-resident of the State of Alabama; and that it
did do business and enter into a contract of insurance with orne Roy
Wilson of Baldwin County, Alsbamas, in Robertsdale, Alsbama, and that
as a result of this contract the Plaintiff who was named as payee has
a cause of action against the Defendant. Plaintiff further avers that
according to the records of the Department of Insurance, State of Ala-
bama, the Superintendent of Insurance of State of Alzbama, Montgomery,
Alzbama, has been designated by the Defendant, Calveri Fire Insurance
Company, as its true and lawful attorney or agent upon whom process
mey be served in any action accrued or accruing from its doing of
business or performing of woerk or service in this state, or as an

incident theretc by a such non-~resident, or its avent, servant, or
2 o 2 3

'HIIL TQWMSB IT

employee.

Attorneffs for the Plalntlff

Sworn to and subscribed o before me this AT day of gi;icnﬂ .

7

1961.

2

Notary Public,

‘5 10 1961. .&Z/ %/J/z/{/ﬁ;@//i

A CLERK
Uuly, REIGISTER
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I8 THE CIRCUIT COURT OF
BATDWIN GOUNTY, ALABAWA
AT TAW
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CTAUDE G. PHITITPS an individual

d/b/a PHILLIPS JOTOR CONPANY ?
Plaintitt = - g

Vs o %
CATVERT FTRE INSURANCE CONDAWY, . |

A Corporation

Nefendant

Wi J_tﬂrs, ”Srdntle“.r & Nesbit
Atborneys at Law
Robertsdale, Alsbama



CLAUBE G. PHILLIPS, an
individual d/b/a Phillips
Moctor Company,

Plaintiff, IN THE CIRCUIT COURT CF
TS

CALVERT FIRE INSURANCE
COMPANY , & Corperation,

Defendant.

BALDWIN COUNTY, ALABAMA
AT LAW NO. 4816

g gt W ot Bonsprd Rraoat) Vo By Vo gt ot bt b

L

Now comes the Defendant in the above styled cause and
for plea to the complaint heretofore filed in said cause says
separately and severally: |

l. Not guilty.

2. The allegations of the complaint are untrue.

O i R e W

et Nittorney for Defendant

E:;Jﬂ
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CLAUDE G. PHILLIPS an individual
¢/b/a FHILLIPS EOTOR COMPANY

et

I¥ THE CIRCUIT COURT CF

Plaintiff
¢ BAZDWIN COUNTY, ALABAMA
V3
% -
¥ AT LEW
CALVERT FIRE INSUBANCE COUPANY
A Corporation i NO.
Defendant i

AMENDED COMPLAINT

Comes now the FPlaintiff in the zbove styled cause and zmends his
complaint to read as follows:
CLAUDE G. PEILLIPS an individual
c/b/a PHILLTIPS MOTCR COMPANY and
ROY WILSON '

: ' Plaintiffs

Vs

VEDT PIRE TNSTRANCR CORIma
CALVERT F ILDt--I DNISURANCE COMPANY
at

4 Corpor
Defendant
The Plaintiffs claim of the Defendant SEVEN HUVDEED TOLTLRS 5700.00)
the value of an automcbile, which the D Defendant, on the 5th day of
Noverber, 1960, insured against loss or injury by fire, lightning, trans-
portation, theft and other verils in the policy of insurance mentioned,
for the term of ONE (1) year, which aubtomobile was stolen on, to=wit

the 16th day o? February, 1961, of which the Defendant has had notice.

TITEm
i ﬂ} - WILTER ) ATIEY & NOSET

ALEorpefs for the Plaintifts




I THE CIRCUTT GOURT OF
BALDHIN COUNEY, ATABATA. =

CUAT TAY

LVl 77 5

CLAUDE G. PHILLIPS an individual
d/b/a PHILLIPS HOTOR COMPANY and
ROY WILSON
i © Plaintiffs

. Us

CALVERT FIRE INSURANCE COMPANY,
A Porporation

Defendant

AMENDED CONPTAINT

WILTERS, BOANTIEY & NESRIT
"~ Roberitsdale, Alabama
fttorneys for the Plaintiffs



” CLAUDE G. PHILLIPS, an
individual d/bfa Phillips
Motor Company, and ROY WILSON, IN THE CIRCUIT COURT CF
BALDWIN COUNTY, ALABAMA

AT LAW NO. 4816

Plaintiffs,
VS.

CALVERT FIRE INSURANCE COMPANY,
a Corporation,

Defendant.
| APPEAL BY DEFENDANT
Now comes the Defendant and éppeals to the Court of
Appeals of Alabama Irom the final judgment rendered in this cause
in and by the Circuit Court of Baldwin County, Alabama, Law Side,
on to-wit, Jamumary 8, 1962.

o , _
DATED this 7= day of March, 1962.

— :
C Attorney for Defendan

X G gk sk ok Aok ok oAk Aok ok & & k %k & ok % k ok &k & %k %k ok k% ¥ % & %
- SECURITY FOR COSTS
I, the undersigned;'do“hereby'acknowiedge myself as

gecurity for the costs of the appeal taken by the Deferdant in thi

cause.

<ZZ:Ea;zf"zféégg%;%__a%,___~
¢~ Attormey for .e endant

Taken and approved on this the
7l day of March, 1962.

.f . | a LY

_é/é/,c_{*"z{l‘ hlar gt

Clerk of the Circuit Court of Baldwin
County, -&labama.




CLAUDE G. PHILLIPS, an
individual ¢/b/a Phllll s

Motor Company and ROY WILSON, IN TEE CIRCULIT GGURT OF

)
]
)

Plaintiffs, % BALDWIN COUNTY, ALABAMA

vs. ; AT LAW NO. 4816

CALVERT FIRE INSURANCE GOMPANY, ) |

a Corporation, %
Defendant. )

SUPERSEDEAS BOND

EKNOW ALL MEN BY THESE PRESENTS# That we, Calvert Fire
Inéaranée Company, a Cofporation, as Pfincipal, and the undersigne
as Surety, are held and firmly bound unto Claude G. Phillips, an
individual d/b/a Phillips Motor Company and Roy Wilson in the just
and full sum of FOURTEEN HUNDRED DOLLARS ({$1400.00) for the paymen
of which, well and tfuly to befﬁade and dbne, we bind ourselves,
and each of us, our and each of our heirs, executors, administrato
and successors, jointly and severally, firmly by these presents.

Sealed with our:seals and dated this _Eifi_ day of March
1962,

The condition of the above obligation is such, that
whereas, Claude G. Phillips, an individual d/b/a Phillips Motor
Company and Roy Wilson obtained a judgment in the above styled
cause in the Circuit Court of Baldwin County, Alabama, Law Side,
on the 8th day of January, 1962, from which judgment the said

Calvert Fire Insurance Company, & Corporation, has obtained an ap-

peal returnable to the next term of the Court of Appeals of Alabama.

S

Now, therefore, if the said Calvert Fire Insurance Company,

a Corporation, shall prosecute the said appeal”to effect, and sati
suck judgment as may be rendered against it in said cause by the
Court of Appeals then this obligation is %o be null and void, oth
wise to remain in full force and effect.

And we, and each of us, hereby waive all rights to or
claim of exemption as to personal property either of us have now

or may hereafter have, under the Constitution and Laws of Alabama,

sfy




and we hereby severally certify that we have property free from
all encumbrance to the full amount of the above bond.
+
WITNESS our hands and seals this /— day of March, 1962.

CALVERT FIRE INSURANCE COMPANY
a Corporation, zSEAL)

By C >R LD
. ¢ _As Jts Attormey

FIDELITY. AND CASUALTY COMPANY OF
NEW T RK/ a Corpora on, {SEAL)

By Q 4{,@9--2 -
- As its Attomey in Fa?

Taken and approved on this the
7 day of March, 1962.

4{/4\4 .JE""_/"" j‘_ﬁ,(_ { . o /(
Clerk of the Circuit Court of Baldwin

Alabamsz.




CITATION OF APPEAL ‘ Baldwin Times - 100-5-47

THE STATE OF ALABAMA
Baldwin County - Circuit Court

“TO ANY SHERIFF OF THE STATE OF ALABAMA - GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

. T N : . . » fak gy,
"'*"'='tam cause-in-said Court-wherein: =il

UDE G. FHILLIFS, -an dindividual. d/bfa Phillins .. on
Fotor,-bg ..... ,and ROY_WILSON... oo Plaintif§ and .____CALVERT FIRE. INSJRANCE 0., A Corp.-
_ _— Defendant, 2 jﬁdgement was rendered against said
S Defendant : e
1o reverse which T;dgmpnr ey the sami Lalvert Fire #HS‘%F.%BS%_QQM:_:_.-_?:MQS?}?
applied for and obtamed from this office an APPEAL, returnable to the . _.nexs

Term of our.Court ofAppeals....Court of the State of Alabama, to be held at Montgomery,

onTthermrrmnminday rofnai et ey 198.mamnext, and the. necedsary.-bond ...

. havmg been given by the said. . CALVERI FIRE INSURANCE CO., A Corp..by.James R. Qwen, as

3.ts attorne .
e y h xmm-- EIDELITY & CASUALILY - QF. New Yook, -2.00rp. , sureties,

by Walter T‘.ndsey, as ltS Attorney in racfa:

CLAUDE G. PHILLIPS, an

Now, You Are Hereby Commanded, without delay, to cite the said._ . KA EErEs R Rransiu

Ind, d[b/a Phillips Motor Co. & Roy Wilson or Wilters, Brantley & Nesbit

. attorney, to appear at the next Term of our
: Court of Appea .
saidSmprene Court, to defend against the said Appeal, if they think proper.
~ Witness, ALICE J-DUCK, Clerk of the Circuit Court of said County, this.___ 2%
day of.. Mazch A. D, 19382 .

Attest:




and on__ég‘_._kday of % / ]96“?
| served 4 copy of the within i {a {7::)% . : .
hn /L) C[/Ké’/z-c/) (Q/y/c’fm ud‘ég_“ V/\ _'3;., : .

}?gd,{ﬂ// J__-. oo o CIRCUIT COURT
By service on f/U,e:, eted s Baldwin County, Alubama

TAYLOR KiNé;ZS?e"ff

foszg

, ' Vs.} Citation in Appeal .

Ruce:ved_‘Lday of_ /}?ﬂ/;’ .:::1 9&4"2; : ) _ i) tf- g/ L

O oo Prisboscimnccn




THE STATE OF ALABAMA -=- JUDICIAL DEFARTMENT

"

THE ALABAMA COURT OF APFEALS

CCIOBER TERN, 1382-63

i Div., 902

Calvert Fire Inzurance Company
T e S R Vo

CClawde G. Phillips, An Ind. &fbfa Phillips HNotor Company

Appeal from Bsldwim Jircuit Court

JORENSCE, JUDGE

- Appellee brought suit asgainet appellant on a policy
insuring esgainst loss by theft. The case was tried by the court
without a jury. Judmment was rendered for plaintiff and defende

ant apresled.

The complaint was as Follows:

"the Flaintiff olaime of the Jefendant SCVEN HURDERD

DOLLARE (§700.00) the value of an autemebile, which the

_ Defendant, on the Sth day of Hovember, 1980, insured

; against loss or injury by fire, lightming, transportae

S tion, theft and other perils in the polioy of insurance

N mentioned, for the term of ONE (1) wear, which automo-
biie way stolen on, to-wif, the 18tk day of Februsgry,
1881, of which the Defendant has had notize.”




The defendarnt pled the general issue. Flaintiff offered
avidence to show the existence of the policy sued on and the loas
of the asvtomobile by theft. Defendant offered ne evidence. The
appellant argues the one assigrment of error which, in susstancs,
is that the ceurt erred in rendering Judgment for plaintiff, this
for the reason that plaintiff failed to prove his complaint. Spee
eificeliy-it is insisted, there was a cemplete absence of proof

that notice of losz had been given to defendant. The caze of

dational Life & focident Tns. o, v, Winbueh, 21§ Als. 351, 110 se,

s i

371, is authority fer the propesition that an element of a prima
facie case on 3 pelicy of insurance ig rroofl of lozs as reguired
by the pelioy,

It is elewental that the burden is upen the vlaintiff to

rrove his complaint. Centrel of Ga. B. Jo. v. Sross, 198 Ala. 834,
68 Go. 2%1. Lz we have shown, plaintiff alleged %h@ﬁ'moﬁia@ of
ioss had been given to defendant,

_”ﬁpygiiﬁa_&@waga that notice of loss to the insurer is
roguired hﬁ the policy and does not sontend that the giving of
notice was proved. The contention is that it was Tthe urden of
insurer to plead and prove the defense of failure of notice or
proof of loss. This contention h&ﬁ.bﬁﬁﬁ decided adversely 4o gpe

#d

pellee in Life Tns, Co. of Vircinia . Hanhack, 250 Ala. 643,

35 Bo. 24 898, where it is sald:

"The provisions of the roelicy introduced in evidence
make proof of loss g condition precedent to recovery. Vhen
such & policy is susd on, the plea of the general issue
2asts on the plaintiff the hurden of showing that due proof
of less has been made. TF the policy does act make proof
¢f loss a condition precedent to recovery, then failure of
prool of less must be spesislily pleaced, ™

£

Cases relied upon by appelles are not to the contrary.

Hational Fire Ins. Co. v. Lassster, 224 Ala. 648, 14l Zo. 06435;

ferth Corolina Mutual Life Tns, Co. v. Terrell, 227 Ala. 410,

150 So. 319;

e 38057 Un

dational Fire Tns. Co,

ve hionev, 284 Aila. 386, 141

€

ion Mutual Ins. Co. v, Poawy, 24 Ala. dpp. 118, 188 So.

£y

300. The first of these deslt with a law entering inte and nodie

f?iﬁ@'ﬁh@l'&@ﬁ?i&ﬁta. The next case deall with reformation of an




i

€5

A

insurance contract. The next dealt with policy provisions ens
tirely different from that here invelved. The next deall with
demurrer te & replicetion asz answer 1o & plea. The next deall
with the guestion of the 3&%5101@&@? of the complaint which faoiled
to allege the poliey was in forxe

dppellee further argues that by failing to raise the
guestion of failure of proof of loss at the conclusion @f th@
trial oy asking f@r a new %xi@l.ar Ffor a miing on the evidense,
the appellant waived his right to have the maltier considersd on
aypeal.

By Section 260, Title 7, of the Code it is provided that
whors the case iz tried by the court without a jury, "the finding
£ the court on the facts shall be subjecl fo review without an

exception thereto.” Irewne v. Ciger, 221 Ala. 176, 128 3o. 174.

In reviewing the case of Clopion v. State, 48 Ala. Arp.

533, 189 So. 77%, which was tried hy the Circuit Judge without the
iptervention of a jury, we find that this court sald:
“In cases such as the one at bar, an exception Is
not necessary. The Courl apsaks ihgaug; its Judogmesnis
and if the Eﬁﬁ@n@nﬁ is not sustained by the testimeny,
as shown by the bill of exceptions, it cannol stand.”
Since the judoment iz not sustained by the record evi-

dence, we have no alterretive bul to reverse ii.

&3

iy, ey
A
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THE STATE OF ALABAMA...JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

1st____ Div, No. 902

Calvert Fire Insurance Company. Appellant.

V.

Claude G. Phillips, Eijé;j-_rig....bll.S.l&éﬁ,S....&ﬁ-ﬁhiﬂips__MQi_Qr*Company Appellee ___,

From : . Baldwin : Circuit Court

The State of Alabama,.
City and County of Montgomery.

. I, Charles Bricken, Jr.,, Clerk 6}‘ the Court of Appeals of Alabama, do hereby certify that the

foregoing pages numbered from one to 3 inclusive, contain a jull, true and correct

copy of the opinion of said Court of Appeals in the above stated cause, as the same appears and
- remains of record and on file in this office. =
- g . Witness, Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, at the Capitol, this the

16+h day of

Qctober , 1982




i

.THE COURT OF APPEALS OF ALABAMA

Calvert Fire Insurance Corﬁpanv

Appellant

s,

ness as Phillips Motor Company
: R Appellee

‘From _._ Baldwin Circuit ___ Coust.

COPY OF OPINION

BRGWH PRINFING CO., HONIQGHEAY




THE STATE OF ALABAMA ---JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

October Term. ISWE.':’“%_

To the Clerk of the Circuit Courtof ... Baldwin Courty, Greeting:

Whereas, the Record and Proceedings of the Circuit Court of seid County, in a certain cause

. lately pending in said Court.between. —_

Calverﬁ Fire Insurance Company

, Appellant___,
and

Claude G. Phillips, doing business zs Phillivs Motor Company Appeliee__,

wherein b'y said Court, at the ; : Term, 19_...,_-. it was considered

ant to Iaw on behalf of said ap'pellant

Now, it is hereby certified, That it was thereupon conszdefed by our Cou'rt of Appeals on the

16th day of Qctober _ 1962__ . that seid judgment

of said Circuit Court be reversed and annulled, and the*cau's_'e remanded to said Court for further

proceedings therein; and that it was further considered thet the appellee;...pay

the costs accruing on said eppeal in this Court and in the Court below. =

Witness Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabamae, at the Capitol, this the

Clerk of the Court of Appeels of Alg&’ma.




THE COURT OF APPEALS OF ALABAMA

Appellant..__,

.

.Q‘l,a,u_cie____G_A.‘,__IE’_h_i.l..lkip_s_ _._si_cai,ng,, busi-

Appellee.......

From __ ,,‘,,“_.B_s'?-__]_-_@ﬂiB,‘,‘.".n-_______..Circuit Court

CERTIFICATE OF
“REVERSAL

e T c W}Lty
!FDLED i

e DCT t
------------ ﬂﬁ{}i&] BHBK, gég?émf

i

Lt BRDWH PRIHYI{{G CD KONI’UDKER\’




Div. Nooe.. CERTIFICATE OF AFPPEAL. (Civil Cases,)

No. 4816

Baldwin County, Circuit Court.

CLAUDE G. PHILLIPS, an Individual, d/b/a Phillips Motor Company and ROY WILSON,

Plaintiffs
VS,

CALVERT FIRE INSURANCE COMPANY., a Corporatien,
Defendant.

I, _ Alice J. Duck Clerk of Circuit ' Court,

of__Baldwin County, Alabama, hereby certify that in the

Company and RUY WILSON,
cause of CLAUDE G. PHILLIPS, an individual, 4/bfa Phillips Motor = plaintiffs |

vS.
o _CALVERT FIRE INSURANCE COMPANY, 2 Corporation, defendant______,
which was tried and determined in this Court on the Sth day of
Januazry 19 62 , in which there was a judgment for

SEVEN HUNDRED and nof106 - =~ Dollars, in favor of the plaintififs

,) the___ Defendant on the dtk day of

19.62 . took an appeal to the Court oL &  Court

of Alabama to be holden of and for said State.

I further certify that_ CALVERT FIRE INSURANCE COMPANY, 4 Corporatian

filed security for cost of appeal, to the__ Court of Appeals Court, on

the 7th day of._. Mazch 19_62 . and that_Calvert Fire Insurance Company,

2 Corporation, by: Jemes R, Cwen, as Its Attormey, and Fidelity and Casuslty Compan,y,
of Rew York, a Corporation, by Walter Lindsey, as Its Attormey in Fact,
are sureties on the appeal bond.

E

I further certify that notice of the said appeal was oa the. o=~

o] / C— I 5, T
day of._/ e e s 194X, served on Wilters, Drantley & Nesbit

as attorney of record for said appellee, and that the amount sued ‘for

was._Seven Hundred and 20f100 - = = -~ = - - = = = =Dollars. {Or-ceriainlands)

--~(ﬁr*p~ersonal“ﬁprop—erty:*)w'

Witness my hand and the seal of this Court, this the 9tk

day of B¢ Mazch 19_62 ,

hS

//4/ f_- W

Clerk of/the/Cireuit Court of

Baldwin County, Alabama.

RUETRTS & SON, " TTRIRIRCHXW




