SUMMCNS AND COMPLAINT

MOORE PRINTING COMPANY = BAY MINETTE. AI.:A.

Circuit Court, Baldwi
The State of Alabama, ircuit Court, Saldwin County

Baldwin County.
_______________________ TERM, 19.8%

TO ANV SHERIFF OF THE STATE OF ALABAMA

Mabel Quates

You Are Commanded to Summon

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

&
Witness my hand this_._._._. Z __________ day of __jugusd--ccmooamm oo 1967

_______ Db S Ok
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AMA
Baldwin County
CIRCUIT COURT

Plaintiffs

vs.

Defendants

Summons and Complaint

Plaintiff's Attorney

Defendant's Attorney

Defendant lives at

Recewed In Ofﬁce

Sheuff

I have executed this swmmons




TELFAIR J. MASHEBURN
ATTORNEY AT LAaw
DAMLBERG BUILDING

Bay MINETTE, ALABAMA

TELEPHONE: 937-4G61
237-6803

S August 1962 .

Mrs. Alice J, Duck, Clerk L
Clrecuit Court of Baldwin County
Bay Minette, Alabama

“Ret L, Ho Pugh and 4, 0. Ard
Vs: Niagarz Fire Insurance Company
of New York, a Corporation
10 Pryor Street, S, W,
Atlanta 1, Georgia
P. 0. Box 1680
Dear Mrs, Duck:

Attached hereto you will please find original and three
coples of the summons and complaint in the sbove entitled
cause, which I should like you to have served on the defendant
by service on the Superintendent of Insurance, State of Alsbema,
Montgomery, Alesbemz, in accordance with the provisieons of
Paragraph 65 of Title 28 of the Code of &Alabama of 1940

Thanking you in advance for your prompt atbtention to this
matter, I am

Yours very truly,

e U ) P .
RIS L ,\,ﬂ/-\”ﬂ;}:&}.\,ﬁz_; (i
i

Telfair J. Mashburn

TJMaem




STATE OF ATLABAMA, i
I T0 AWY SEERIFF OF THE STATE OF ATABAMA:
COUNTY OF BALDWIN, §

You are hereby commanded to summorn NTIAGARA FIRE INSURANCE
COMPANY OF NEW YORX, a Corporation, to eppear within thirty days
from the service of this writ in the Circuit Courdt, to be held for
said County at the place of holding the same, then and There to
answer the complaint of L. E. PUGH AND 4. Q0. £RED.

hitnesswmg~hand-this-the_;ga_. day of August, 1981,

L., H, PUGH AND
.é.o .Oa A&‘RD'A
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Pleintiffs,

VSe

NTAGARA FIRE INSURANCE COMPARY
OF NEW YORX, A Corporaticn,

Pehea peTng P B PR 2EIN PR P Wi

Defendant.

COUNT ONE

The plaintiffs claim of the defendant FIVE THCUSAND THREZ HUNDRED
AYD WO/100ths ($5,300,00) DOLLARS, THE value of a dwelling house,
which the defendant, on the 1l4th day of June, 1960, insured agzainst

loss or injury by fire and other perils in Tthe policy of insurance

£

mentioned, issued to the pleintiff, L. H. PUGH, with morigage clause
payable - to the plaintiff, 4. O, ARD, as his inierest might appear,

for the term of five (5) years, which house was wholly des
fire on, to=wit: the 20%h day of August, 1960, of which the defendant

has had notice, with interest thereon from the said 20th day of August,

Coage e el

CLERK
REGISTE?




L. H. PUGH 4ND
A. O. ARD,

Plaintiffs,

BALDWIN COUNTY, ALABAM:z,
VS,
ta)
AT TAW. N0, LS

WIACARA FIRE INSURANCE GOMPANY
0z NEW YORK, a cerporation,

Defendant.

BT Il el Jiind el WD YU YouTod R et T

Fow comes the Plaintiffs in the above styled cause and,for

speclal replication %o the defendsntis Ples in Abatement, say:

1. For replication bo said vlea in abatement, plaintif
that within sixty days afiter the occcurrence of the fire inv
. commencement of
this suit, and more than sixty days prior te/this suit, the

.E‘.

gent ILvs adjuster, who had suthority to bind the defen wdant, to

the business intrusted %o him by defendant, after being fully informed
of all condiftions touching defendant’s liabiiity under the policy,
informed plaintiffs that the defendant was not liabile %o them, on
other grounds than that proof of loss was not made. And plaintiffs
aver that the defendant walved the matter set up in szid Diea in

S

abatement and the same are of nc effect and have no force and sppli-~

WA
3

cation this cause; and that the defendant is estoppeld to nlead the
provisions of said policy z2s set out in said plea in abstement.

2. For replication to said plea in avavtement, plaintiffs sav
that within sixty days afier the fire involved ih_this sult, and pricr
tc the comuencement of this suit and before the ewxpirstion of the time
of making proof of loss the defendant declined and refused to pay the

-

damages claimed under the terms of said policy, on othe
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dhau proo; of loss was not made, 2nd denied that defendant was lizble
to plalﬁt“f uncer the ferms of said policy, and thereby waived come
ne stipulations of saild policy as set oul

-

3. For replication %0 said vlea in sbat ment, plain
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that after the occcurrence of the fire involved in this suit, and prior

the defendant sent or caused %0 be sent an a2

to bind defendant, to investigate the said loss snd to adjust the same,

(a)
N
]
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and that sald adjusbter, while acting wit ine and scope of his




p

authority as such,; made a Pull investigation of said loss, and the

matters pertaining thereto, questioned the plaintiff, L., ¥. PUGH

A

with reference to said loss and matters pertaining thereto and with
refersence To the claim of plaintiff under said policy.

scepe of hisg authority as such, and after making a full investigation
of szid loss, and within sixty days after the cccurrence of the fire,

and prior Ho the commencement of this suit, informed plaintiff that

defendant was liabile for the loss incurred, but that there was ancther

fire insurance policy on sald house, owned by Normzn S. Jarter who is

the smounts due the various interested partiss; and thet as soon as
¢ could determine the amounts to which each of the interested parties
was entitled the defendant would vay your plaintiffs the =mount to
which they were entitled. Plaintiff avers that he agreed to said
settlement, but that sald adjuster, nor the defendant, ever offered

- him any concreite sum, or definite -amount;

Plaintiffs aver that they relied on the statements and represen—

cl

tations of such adjuster or agent of the defendant and that they filed

no proor of loss or other mabtters as set up in sald plez in sbatement

prior to the bringing of this suit.

Hence plaintiffs aver that the defendant is estopped to plead the

abatement prior tc the commencament of this sulf.

e For replication %o said plez in sbhatement plaintiffs sav:
i i 2 = 5

that after the occurrence of the fire invelved in this suit, and prior

to the bringing of this suli, the defendant sent or caussd o be ssnt,

4

Ttaining thereto and with reference to the claims of plaintiffs under

s21d policya




Plaintiffs aver that said adjuster, acting within the line and

E
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scope of his authority as such, and after makZing a full investigation
of said loss, and within sixty days affer the occcurrence of the fire,
and prior to the commencement of this suit, informed David R. Coley,
ITI, who at that time was attorney for plaintiffs, that he needed no
further information, admitted defendant®s 1igbility for +he loss, and
said that fhére“were several claimants and more than one insurence
policy, and that they only question was how %o aprortion Tthe lossz and
the paymenits for the loss emong the various claimants. j ’
.?lainﬁiffs aver that theyrrelied on tne:statementsﬁand represen~
%ationéﬂof such adjuster or agent of:the defendant and thab

s

no proof. of loss or other matters as

-

prior teo the bringing of this suits

plea of abatement prior to the commencen

STATE OF AL&BAMA, |

Ik peomd

BALDWIN COUNTY,
Sefore me, the undersigned authority in and for gaid County in

s2id State, personally appeared Telfalr J, Maghburn, whose name is

informed and bvelieves, and, on such information and beliefl, avers

that the allegations conteined in the forsgoing Special Replicationsg,

CLERE s
Redisrgi 1890




IN THE CGIRCUTIT COURT OF

RALDYIN COUNTY, ALABAVA.

AT TAW. wo. h8ro

L. H. PUGT AND
‘A, O. ARD,

Plaintifls,

V.

CNTAGARA TIRE INSURANCE
GOMPAWY OF WY YORK, A
ngyporgtign,:r Ty

fDeféndant}
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REPLLCATTONS .

. HAND, ARGHDALL, BEDSOLE,
CGREAVES AND JOHNSTON
: Attornaysofor Defcndant

 FILED
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L. H. PUGH AND 3 IN THE CIRCUIT COURT OF
15'4-. 70. AP_D,

-

BALDWIN COUNTY, ALABAMA
Plaintiffs
y AT L&W
Vs
) NO. 4810
NIAGARA FIRE INSURANCE COMPANY
OF NEW YORK, a corporation,

St

Defendant ),

Comes now the defendant in the above styled cause and
appears solely and specially for the pwpose of filing the
following plea in abatement, and for no other purpose, and,
pleading in abatement, said defendant does say the following:

i. That said plaintiffscannot maintain this action for
that the policy of insurance which plaintiffs zllege was issued
to L., H. Pugh, with & mortgage clause payable to the plaintiff
A. O, Ard, as his interest might appear, reéuired that before
.any action on suit was brought on said policy of insurance
for the recovery of any claim against the defendant, all of
the requirements of the policy must have been complied with,
and, said policy of insurance reguires that a complete inventory
of the destroyed, damaged and undamaged property showing in
detail éuantities, cost, actual cash value and amount cf loss
claimed shall be filed with the insurance company and that with-
in sixty (60) days after the loss, unless such period of time
is extended in writing by the insurance company, the insured
is reéuired by the terms of the policy to render to the insurance
company a proof of loss, signed and sworn to by the insured,

stating the time and origin of the less, the interest of the
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iﬁsuﬁéd and all others in the property, the actual cash value
of each item thereof, and the amount of loss thereto, all en-
cumbrances thereon, all other contracts of insurance whether
valid or not, covering any of the property, any changes in the
title, use, occupation, location, possession or exposures of said
property since the issuing of the said policy of insurance to
'thé'iﬁSQred,'and by whom and for what purpose any building_insured
by the alleged policy of insurance was used at the time of the
1oss; along with plans and specifications of amy building, fix-
tures or machinery destroyed or damaged by the alleged fire
Defendant states that the plaintiffs have not complied with

any of the requirements as set cat above, hence the plaintiffs

é [ZMM 79 P K

ttorney for Defendant

cannot maintain this action,

Of Counsel:
-BAND,- ARENDALL, BEDSOLE, GREAVES & JOHINSTON

STATE OF GEQORGIA )

CG TNTY OF ",:‘n;i*r\'n ) .
ﬂfr;§7a Notary Public in
/'

Refore me,,/f77y;~ fﬁf /Vidz/%f

and for said County, in said State, personally appeared

Vietor W, Berg > an officer of Niagara Fire Insurance Company,

Yo

who, after being duly sworn, deposes and says that he is an officer
of Niagara Fire Insurance Company whose responsibility it is to
supervise the fire losses and fire claims presented to Niagara
Fire Insurance Company by its policy heclders, and that as such
officer of Niagara Fire Insurance Company and with full authority,

on behalf of Niagara Fire Insurance Company, dJdoes say that the
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facts set forth in the above Plea in Abatement are true and

correct,
NIAGARA FIRE INSURANCE COMPA

Nivo \,u@ﬂ»\/

BY: vVietor W. Rero

Its: Assistant Secretary

—Subscribed apd sworn to bexore me on tbi ~ 5 day of

Qo.,,»;,m , 1961,

677

////izf/4¢/2;f {&/kaﬁﬁi7

"Notary Public, ;/' County,

-
Geo“g*a\\o ary Pulblie, Fulton chty Georgia
My Commission Expires March 26, 1885




