M. L. AUST, JR., and
SALLY M. AUST,

)
\
5
Plaintiffs, ) IN THE CIRCYIT COURT OF
vs. )
g BALDWIN COUNTY, ALABMEE—
DAVID B. FULLER, ET AL., ) AT LAW 5. S2E3
) !
Defendants. ) S
DEMURRER

Now come the defendants, separately and severally, and
demur to the complaint heretofore filed in this cause and as grounds
of such demurrer assign, separately and severally, the following:

It dees not state a cause of action.
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facts are alleged on which the reliief sought can be
granted.
3. No facts are alleged to show the warranty which the

defendants are alleged to have breached.
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L. No facts are alleged to show whether the alleged war-
ranty was oral or written.

5. The allegations of the complaint are vague, indefinite
and uncertain in that the plans and specifications which are re-
ferred to in the complaint are not made a part thereof.

€. No facts are alleged to show when the alleged warranty

was breached.

7. No facts are alleged to show on what part of the build

ing the paint is peeling.
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No facts are alleged to show in what way the sub-piers
are not sufficient.

' 9...No facts are alleged to show in what manner the footin

U

for the sub-plers was not properly constructed.
10. No facts are alleged to show in what manner the sup-

porting siructure for the house is toc wesak.

1
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1i. DNo facts are alleged to show to what extent the ti
floor i1s uneven and loose.
12. DNo factis are alleged to show in what meanner the sub-

floors are uneven.




13. It does not allege when notice of the alleged breach
of warranty was given to the defendants, or either of them.
14. The allegations of the complaint are conclusions of

the pleader.
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Atforney for Defendants
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DEMUKRE
M, L. AUST, JR., and SALLY M. AUST,
l - Plaintiffs,
. VS, e

'DAVID B, FULLER, ET AL.,

i Defendants.,
: IN THE GIRCUIT COURT OF

i BALDWIN COUNTY, ALABAMA

E AT LAW  NO.__




STATE OF ALABAMA
BALDWIN COUNTY

TC ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded Co summon David B. Fuller, indivi-
dually anddggggggvg;pggg}er, individuallyT and David B. Fuller
and George E. Fuller as Parimers d/b/a Fuller Brothers; and Fuller
Brothers, a Corporation, Lo appear within thirty days from the ser=-
vice of this writ in the Circuit Court, to he held for said county
at the place of holding the same, rhen and there to answer the
Complaint of M. L. Aust, Jr. and Sally M. Aust.

Witness my hand this the/éﬁjday of August, 196Z.

AN | .
K?QZ;#,QE\\\IfP e
_pkerk
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¥. L. AUST, JR. AND SALLY X
M. AUST, J
X
Plaintiffs, "IN THE GIRCUIT COURT OF
I .
vs BALDWIN COUNTY, ALABAMA
i .
DAVID B. FULLER, individually, AT LAW
CEORGE. E. FULLER, individually,) )
2nd DAVID B. FULLER and GEORGE  CASE XO. 22

. FULLER, as Partmers d/b/a
¥ 11 ER BROTHERS and FULLER-
BROTHERS, a Corporatiom, X

>

Defendants.

he Defendants FIVE THOUSAND DOLLARS

[y

Plaintiffs claim of
($5,000.00) damage for a breach of warranty in the sale of a
hbuse by them to the Plaintiffs om to-wit, the 18th day of
Augusit, 1962, which the Defendants warranted to be constructed

in a workmanlike manner; where in fact, the drive-way was not

Ly o

properly compacted, the ~oof of the building sags, the paint is
pealing off, the sub=-structure Qf the house was.not properl
nailed together, the sub-piers are not gufficient and the foot-
ing for these plers were not properly constructed, the suppori-
ing structure for the house is twweak, the tile floor is umn-
even and is coming loose, rhe sub~floors are un-even, and is
buile of inferior material, the neil holes on the interiox of
the house were not properly filled, the joints on zhe inmer walls
are irregular and were mot properly nailed, the ducts of the
air-condition system are o0 small and are improperly insulatec
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and not properiy supported.
2.
Plaintiffs claim of the Defendants FIVE THOUSAND DOLLARS

($5,006.80) damage for a breach of implied warranty in the sale

o]
h

of a house by them to the Plaintiffs on to-wit, the 1l8th day
August, 19@2; which the Defedants, by implication, warranted to
be constructed in a workﬁanlike manner; where in fact, the drive-
way was not properly compacted, the roof of the building sags,
the paint is pealing off, the sub-structure of the house was not
properly nailed together, the sub-piers are not sufficient and
the footing for these piers were not properly comsiructed, the
supporting structure for the house is too weak, the tile floor
is uneven and is coming loose, the sub-floors are uneven, and is
built of inferior material, the nail holes on the interior of
the house were not properly filled, the joints on the inmer walls
are irregular and were not properly nalilied, the ducts of the
air-condicion system are too small and are improperly imsulated
and not properly supported.
3.

The Plaintiffs claim of the Defendants the sum of FIVE

THOUSAND DOLLARS ($5,980.88) for Sreach of the followinglwafrant:

"WARRANTY OF COMPLETION OF CONSTRUCTION IN SUBSTANTIAL
CONFORMITY WITH APPROVED PLANS AND SPECIFICATIONS

Property Locationm: Purchaser (s)/Ownezr (s)
Confederate Drive, (Lot 15, Spanish Mart L. Aust, Jr.
Fort Estates)

Baldwin County, Alabama Sally M. Aust

For good and valuable consideration, and in accordance with
section 801 of the Housing Act of 1934, and Public Law 85-8&57
(38 U.S.C. 1885), the undersigned Warrantor hereby warrants to
the Purchaser(s) or Owner{s) identified in the caption hereoi,

and to his (their) successors or transferees, that:

- .

The dwelling located om the property identified in the cap-
tion hereof is comstructed in substantial conformity with the

plans and specifications (including any amendments thereof, or
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changes and variations therein) which have been approved in writ-
ing by the Federal Housing Commissioner or the Administrator of
Veterans Affairs on which the Federal Housing Commissiomer or the
Administrator of Veterans Affairs based his wvaluation of the dwell-
ing: Provided, however, That this warranty shall apply only to
such instances of substantial nonconformity as to which the Pur-
chaser(s)/Ownexr(s) or his (their) successors or transferees shall
have given written notice to the Warrantor at amy time or times

within 1 year from the date of original conveyance of title to
such Purchaser(s)/Ownexr(s) or the date of initial occupancy of
the dwelling, whichever first occurs: Provided furither, however,
That in the event the Purchaser(s)/Owner(s) acquired title to the
captioned property prior to the com pletion of construction of the
dwelling thereon, such notice of nonconformity to the Warrantor
may be given at any time or times wif thin 1 year from the date of
completion oxr initial occupancy of such dwelling, whichever first
occurs.

The term “dwelling” as used herein shall be deemed to inciude
all improvements or appurtenances set forth in the plans and speci-
fications upon which the Federal Housing Commissioner or the Ad-
ministrator of Veterans Affairs has based his valuation of the pro
perty, excepting those construct ed by a municipality or other gov-
ermmental authoxity.

This warranty shall be in addition to, and not im derogation
of, all other rights and privileges which said Purchaser (s)/Owner (s)
may have under any other law or instrument, and shall survive ﬁhe
conveyance of title, delivery of possession of the property, o¥
other final settlement made by the Purchaser(s)/Cwner(s), and sha a1l
be binding on the Warraator notwithstanding any provision to the
contrary conitained in the contract of purchase or other writing
executed by the Purchaser(s)/Ownex(s) heretofore or contemporan-~

eously with the execution of this agreement or prior to fimal set-

tiement.
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STIMONY WHERECF, the Warrantor has signed and sealed
this warranty this 18th day of August, 1961.

Fuller Brothers FULLER BRCTHERS
Spanish Fort, Ala.
Hichway 96 at 31,(P.0.Box 39§,Mébile} By /s/ David B. Fuller (SEAL)
(Warrantor's -Address) : WARRANTOR

This warranty is executed for the purpose of inducing the Fed-
eral Housing Commissioner or the Administrator of Veterans Affairs to
make, to guarantee or to insure a mortgage on the captioned property,
and the person signing for the Warrantor represents and certifies
that he is authorized to execute the same by the Warrantor and by
his signature the Warrantor is duly bound under the terms and con-

ditions of said warranty.

WARNING

Section 1818 of Title 18, U.S.C., ‘'Federal Housing Adminis-
-ration transactions,” provides: Whoever, for the purpose of--
tnfluencing in any way the action of such Administration--makes,
passes, utters, or publishes any statement, knowing the same TO %
_be false~--shall be fined not more than $5,000.8C.0r imprisioned -
hot more than two vyears, or both.'” Other Federal Statutes pro-
vide severe penalties for amy fraud as intentional misrepresenta-.
-ion made for the purpose of influencing the issuance of any |
buaranty or insurance or the making of any loan by the Adminis-
Frator of Veterans Affairs.

RS

NOTICE TO PURCHASER: ANY NOTICE OF NCONCONFORMITY MUST BE DELIVERED TC THm

WARRANTOR NO LATER THAN August 18, 1962 (Warrantor shall imsert date 1
vear from initial occupamy, date of conveyance of titie or date of comple~
tion, whichever event is appiicable.)

Receint of this warranty is acknowledged this 18th day of
P ¥ g 37

August, 1961.

/s/ Sally M. Aust
: Purchaser {s)/Owner (s}
The Plaintiffs aver that this warranty has been breached be-

.
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cause che bullding on said lot does not meet the plans and specii

cations for the house in that: The drive~way was not properly com-

pacted, the roof of the building sags, the paint is pealing off,

49

the sub-structure of the house was not properly nalled together,
the sub-piers are not sufficlent and the footing for these piers

were not properly constructed, the supporting structure for the

LD %




for the house is too weak, the tiie floor is uneven and is coming

built inferior mater-

O
Fn

loose, the sub-floors are uneven, and 1s
ial, the mail holes on the interior of the house were not properly
filled, the joints on the immer walls are irregular and were not
properly nailed, the ducts of the air-conditiom system are too
small and are improperly insulated and not properly supporied.

The Plaintiffs aver that notice of nonconformity has been

given to the Defendants who are the Warrantors.

-

Attorney for the Plaintiffs
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