In Coleman v. Roberts, 113 Ala. 329, 21 So. 449 Mr. Justice

Brickell observes:

"The true theory and reason of the doctrine is
stated with clearness by Judge Cooley: when-

ever the state confers judicial powers upon

an individual it confers therewith full immunity
from private suits. In effect the state says to

the officer that these duties are confided to

his judgment; that he is to exercise his judgment
fully, freely and without favor, and he may exer-
cise it without fear; that the duties concern
individuals but they concern more especially the
welfare of the state and the peace and happiness of
society; that if he shall fail in a faithful dis-
charge of them he shall be called to account as a
criminal; but that in order that he may not ke
annoyed, disturbed and impeded in the performance

of these high functions a dissatisfied individual
shall not be suffered to call into question his
official actions in a suit for damages. Cooley on
Torts 408. There has been, not infrequently, much
of objection that the doctrine has a tendency to
promote the exercise of judicial power arbitrarily
or capriciously, and may shield unscrupulous corrupt
men in judicial offices. This may be true to some
extent; but if true and individual injury results, it
is only an instance of the merger of individual wrong
in the higher wrong to the state, and must be re-
dressed by the higher remedies the state can pursue
against the unjust judge. Citing Busteed v. Parsons,
54 Ala. 393.




"It is of the greatest importance to the proper
administration of justice that a judicial officer,
in exercising the authority vested in him. Shall
be free to act upon his own convictions without
apprehension of personal consegquences to himself.
Liability to answer to everyone who might feel him-
self aggrieved by the action of the judge would be
inconsistent with the possession of this freedom and
would destroy that independence without which no
judiciary can either be respectable or useful---
Nor can this exemption of the judges from civil
liability be affected by the motives from which
their judicial acts are performed. The purity oI
their motives cannot in this way ke the subject

of judicial inguiry."

pradley v. Fisher, 13 Wall 335, 20 L ed 646; Cook v. Bangs,

31 Fed. 640; Yates v. Lansing, 5 Johns 282, affirmed ¢ Johns

395 (New York); Lange v. Benedict, 73 NY 12, 29 Am. Rep. 80

(writ of error dismissed 99 U.S. 68, 25 L. ed 469)




In the written opinion of District Judge Palmieri in
+he case of Fleischer v. A.A.P., Inc., 180 F. Supp. 717,
he said that, during the oral argument, counsel for a
defendant made the remark that the Court of Appeals, in
another aspect of the case, had rebuked plaintiff's counsel.
Plaintiff's counsel rose to object and stated that the
remark in the Court of Appeals by the judge had been
addressed to the plaintiff in the case and not to counsel.
The District Judge Palmieri expressed his belief that the
Appeals Court had rebuked counsel. Judge Palmieri stated
in his opinion in the case: "The opinion---was the opinion
of the court and the remark was plainly addressed to counsel
and not to plaintiff". He then went on to comment about
remarks which were remarked "unworthy" of attorneys.

The offender attorney, one Garfield by name, sued
Judge Palmieri for libel by his opinion. The case is re-
ported: Garfield v. Palmieri, 193 F. Supp. 137, in 1961.
The Court held the judge was absolutely privileged against
civil liability for sending his opinion for publication in
the Federal Supplement even if the matter stated in the opinion
was false and published maliciously with intent to injure.

The Court ocbserved: "The absolute privilege afforded
judges against civil liability for statementsand acts per-
formed in the course of their judicial duties, even if done
maliciously and corruptly, is fimmly rooted in the common
law. See Odgers & Ritsomn, Odgers on Libel and Slander,
pp 191-196 {6th Ed. 1929}; Newell, slander and Libel Pars.
360,360 (4th Ed. 1924) Harper and James "The Law of Torts,
Par. 5.22 (1956) and cases cited in these texts."

% % % % "The absolute privilege applies even if it were
possible for Garfield to establish his allegations of
falsity, malice and intent to do him injury.”




Restatement of the Law of Torts Volume 3 Par. 585 - Judicial

Officers.

np judge or other officer performing a judicial
function is absolutely privileged to publish false
and defamatory matter in the performance of such
function if the publication has some relation to
the matter before him.

COMMENT =

(a) The privilege of a judge engaged in the
performance of his judicial function is absolute.
Therefore, the personal ill will of the judge is
immaterial. So to, it is immaterial that he know
the defamatory matter to be false. ‘The public
interest in securing the utmost freedom to those
who preside over judicial proceedings or who other-
wise perform a judicial function is so important as
to preclude enquiry in 2 civil action into the
motives or purpose of such an officer. Abuse of his
official position by a judicial officer may subiject
him to impeachment, recall or removal, but it will
not subject him to a civil action for defamation.

* Kk Kk %

(c) Judicial function. *%%% It may be sald, however,
that to exercise a judicial function, an officer must
have at least a colorable jurisdiction over the sub—
ject matter before him. It may further be said that
while exercising judgment and discretion with respect
to litigation, a judge is performing a judicial
function: indeed, the primary purpose of the rules
stated in this section is to give the official the
utmost freedom in so doing.

(d) The judicial function is usually exercised in
the course of judicial proceedings, that is, after




the commencement or institution of such proceedings
and before the termination thereof. Thus a judge
is protected from liability for any statement of
fact or comment which has any connection with the
matter before him, whether it concerns the conduct
of the parties, witnesses, or counsel who are
participating in the trial or of a person not so
participating. He is also protected from liability
for anything said by him in the course of his
instruction to the jury and for any memorandum or
entry made in his docket and in any order, ruling
or decision. It is immaterial whether the judicial
proceedings are ex parte, or inter partes or
whether they are preliminary, interlocutory or final
in character.

(e) Relation of statement to proceedings. It is
not necessary that the defamatory matter be relevant
or pertinent to any issue before the court in a
judicial proceeding. It is necessary only that it
have some reference to the judicial function which
the judge is performing. The privilege does not
protect a judge who makes a personal attack upon the
character of another which has no conceivable
reference to the performance of the duties of judicial
office. However, the protection is not lost by the
mere fact that the defamatory publication is an
indiscretion or a display of personal antagonism on
the part of 2 judge or that it is not pertinent to
the subject of inguiry if it is not altogether dis-
connected therefrom.




33 Libel and Slander, Par. 146, appears to make a distinction
between the absolute privilege of judges, counsel, parties

and witnesses recognized by the English law and the privi-

lege as to the parties, counsel and witnesses (as distinguished
from the judge) in that, in the United States, as to the
absolute privilege of parties, counsel and witnesses, in

order to be privileged the statements must be pertinent or
relevant to the case, citing in that connection Adams v.
Alabama Lime & Stone Corporation, 225 Ala. 174, 142 So. 424.




The leading case is Scott v. Stansfield, LR 3 Exch.

220, 15 Eng. Rul. Cases 42 inveolving slander for words
orally uttered by the judge from the bench.
Relley, C.B. stated the rule:

"A series of decisions uniformly to the same
effect, extending £rom the time of Lord Coke
to the present time, established the general
proposition that no action will lie against
the judge for any acts done or words spoken
in his judicial capacity in a court of justice.
This doctrine has been applied not only to
superior courts but to the court of a coroner
and to a court martial which is not a court of recoxd.
It is essential in all courts that the judges who
are appointed to administer the law should be per-
mitted to administer it under the protection of the
law freely, without favor and without fear. This
provision of the law is not for the protection or
benefit of a malicious or corruptjudge but for the
benefit of the public whose interest it is that the
judges should be at liberty to exercise their functions
with independence and without fear of conseguences.
How could a judge so exercise his office if he were in
daily and hourly fear of an action being brought

- against him and of having the question submitted to
a jury whether a matter on which he has commented judici-
ally was or was not relevant to the case before him.
Again, if a cuestion arose as to the bona fides of the
judge it would have, if the analogy of similar cases is
to be followed, to be submitted to the jury. Thus if
we were to hold that an action is maintainable against
a judge for words spoken by him in his judicial
capacity, under such circumstances as those appearing
in these pleadings, we would expose him to constant
danger of having guestions such as that of good faith
or relevancy raised against him before a jury, and of
having the mode in which he might administer justice
in his court submitted to their determination. It is




impossible to overestimate the inconvenience of
such a result. For these reasons I am most
strongly of the opinion that no such action as
this can, under any circumstances, be maintainable.

See also Anno: 146 ALR 913




Reller v. Ankenv (160 Nebraska 47, 68 NW R. 24 686)
involved an attorney who sued a judge of the Juvenile Court
for alleged defamatory matter and libelous matter stated
in the document filed in the matter of a juvenile action
pending in the court which was entitled "An Observation
and Comment by the Court in Connection with Proceedings to
Disqualify the Judge of the Court.” The judge announces
that on the basis of interviews and observations concerning
inaccuracies and untrue statements made by the lawyer in
his affidavit his true intent in the proceeding is apparent,
that the lawyer has failed to discharge his obligations as
a member of the bar and as an officer of the Court.

The Supreme Court of Nebraska first quoted Restatement
ofthe Law of Torts, then cited Bradley v. Fisher, 13 Wall
335, 20 L. ed 646. Nextthe Court cited Spalding v. Vilas
161 U.S. 483, 40 L. ed 780, Mundy v. McDonald, 216 Mich.
444, 185 NW 877, Nadeau v. Texas Company, 104 Montana 558,
69 P. 2d 586 at 593 and then concluded no cause of action
was stated, predicating its decision upon the absolute
immunity of judges from actions for defamation in connection
with matters coming before them while acting in a judicial
capacity.




Mundy v. McDonald (Supreme Court of Michigan) 185 NW 877 was
a suit by the mayor of a community who was a candidate for
reelection against the defendant who was a judge of the
circuit court. At the termination of the proceeding which had
been brought by the assistant solicitor the judge announced
that the mayor should be tried for having knowledge of the
fact that liguor laws were being openly violated, that
gambling in various forms was being carried on, houses of
prostitution being conducted, etc., but took no action to
suppress the viclations, that he had known police officers
were neglecting duty in enforcement of laws but didn?t proceed
against them and he had not been vigilant to suppress crimes
etc.

The Supreme Court of Michigan after reviewing Spalding v.
Vilas, 161 U.S. 483, 40 L. ed 780 and Bradley v. Figher, 13
Wall 335, 20 L. ed 646 and Lange v. Benedict 73 NY 12 and
Valesh v. Prince, 159 N¥S 598, said this: "It would seem

that these statements were absolutely privileged irrespective
even of allegations charging malice, truth or relevancy."

Continuing the Court said: "That defendant acted in a judicial
capacity cannot we think be guestioned. ***% The principle
that judges and courts of superior jurisdiction are immune
from actions based upon judicial acts may be said to be

as old as the beginning of the English common law."In

. Newell on Slander and Libel (3rd Edition) Section 520, the
rule is stated as follows: "In England and generally in the
United States the judge of a court has absolute immunity,

and no action can be maintained against him, even though it
be alleged he spoke maliciously knowing his words to be false
and also that his words were irrelevant to the issue before
him and wholly unwarranted by the evidence."

The Court then continued citing numerous authorities including
our Alabama case of Busteed v. Parsons, 54 Ala. 393.

Under the foregoing authorities it must be held that the
composing of and filing in the Clerk’s Office of the findings
complained of as libelous were judicial acts requiring a
decision on the part of the judge as to the proper course to
be pursued. To hold that the acts were in excess of
jurisdiction and therefore for that reason subject the judge




to private liability is to say that courts and judges must
decide questions of jurisdiction at that peril. Such a
doctrine would, in large measure, destroy the independence
of the judiciary and take away the immunity and privilege
considered so essential and necessary to the proper and
just administration of law.




In connection with the case of Nedeau v. Texas Company, (Montana)
decided at 69 P. 2d 586 the majority of the court affirmed the
decision. Concurrently the Chief Justice of the Court published
and promulgated a separate opinion finding the defendant and
each of the attorneys guilty of contempt arriving out of
presentations to the cause in the Supreme Court and the conduct
in the course of the litigation and proceedéd- to attempt to
punish for contempt by a fine of $25,000.00 and additional fines
of $10,000.00 each oncounsel. In a separate opinion Nedeau v
Texas Company, €9 P. 2d 593 the court proceeds to strike the
cpinion by the Chief Justice from the files, agreeing with counsel
for the parties that the opinion was scandalous, scurrilous and
defamatory. It seems beyond question that the Chief Justice’s
opinion applied epithets and adjectives to the defendant and its
attorneys whereby they were charged with crimes unprofessional
and immoral conduct etc. There is no question but that the
matter was scurrilous, scandalous and defamatory.

The court proceeded to first decide "may the movants secure
relief under the laws relating to libel?”

The court cites "an unbroken line of judicial decisions by the
English and American courts adheres to the rule that no action
will lie against the judge for acts done or words spoken in his
judicial capacity in a court of justice. Judges when acting in
a judicial capacity are absolutely immune from responsibilityfor
slander or libel. Newell on Slander and Libel Third Edition
Paragraph 517 and 518; Mundy v. McDonald, 185 NW 877, 216 Mich.
444, 9 clumbia Law Review Pages 463 and 600."

The court continues "The reason for this rule of law was very
well expressed by the English court in the case of Scott wv.
Stansfield, 15 Eng. Rul. Cases 42." "This provision of the

law is not for the protection or benefit of a malicious or
corrupt judge but for the benefit of the public, whose interest
it is that the judges should be at liberty to exercise their
functions with independence and without fear of consequences."

The court proceeded then to gquote from the Columbia Law Review
Article referred to as to possible relief: "Moreover, underlying




This whole doctrine of absolute immunity is the conception of an
alternative remedy. Although the law, for reasons of public
policy, denies an action for defamation, the occasion on which
immunity applies almost always affords other remedies, which
minimize, if indeed they do not always afford adequate relief
for, the damage which a person defamed may have sustained. Of
course these remedies are not uniformly available in all cases;
in some instances they are almost entirely lacking; but it is
_hardly possible to conceive of a case in which there is no
recourse of any kind against abuse. In the case of judicial
proceedings, in which the rule of immunity has the widest scope,
the underlying idea is that there is a tribunal whose proceeding s
are governed by formal methods specially designed for the orderly
and efficient performance of the functions of those who partici-
pate in them:; a tribunal presided over by a judge or judicial
officer, specially equipped for his duties by character, learn-
ing and experience, who has the power, and presumably the will,
o regulate and discipline all those who participate or appear
before him. Judicial procedure implied notice to persons in
interest, for the right to appear in person and by witnesses in
answer to any charges that may have been made and the right to

a formal judgment by an impartial court and jury. If a judge
forgets his duty and demeans his high office he may be

impeached and removed. Jurors, witnesses, counsel and parties
litigant who overstep the bounds of decorum may be reprimanded,
fined or punished by imprisonment and the defamatory utterance
may be expunged from the record. It is true that punishment

for contempt is in theory a punishment for an indignity offered
to the court rather than reparation to the aggrieved person for the
injuries sustained by him. But as a matter of common observation
that in the proper exercise of his powers by & judge, the
malicious abuse of their functions by parties, witnesses or
counsel harms them rather than the object of their malice.
Defending counsel may be disbarred and like judges suspended

from the exercise of their office. The court then proceeds

to strike the opinion of the Chief Justice.




"There are several propositions of law well established
by our decisions. The doctrine of immunity of judicial
officers is applied {for illustration) where such officer
has jurisdiction of the person and of the subject matter,
is exempt from civil liability as for false imprison-
ment €o long as he acts within his jurisdiction and in

a judicial capacity. Busteed v. Parsons, 54 Ala. 393;
suit for malicious prosecution; Trion v. Lewis, 56 Ala.
190 action on official bond of a justice of the peace
for refusing an appeal bond; Woodrull v. Stewart, 63
Ala. 206, false arrest: Heard v. Harris, 68 Ala. 43
false imprisomment; Early V. Fitzpatrick, 161 Ala. 171,
49 So. 157, for false imprisonment and malicious prose-
cution: Broom v. Douglass, 175 Ala. 268, 57 So. 860

for committing to jail in lieu of bond to keep the
peace; Blancett V. Wimberly, 16 Ala. Appls. 402, 78

So. 318 - action in excess of jurisdiction by a justice
of the peace;

Pickett v. Richardson, 223 Ala. 683, 138 So. 274




In Dawkins v. Rokeby, LR 8 QB 255, affirmed 9 Eng. Rul

Cases 39 the Court announced:

"Whatever is said, however false or injurious to
the character or interests of a complainant, by
judges upon the bench, whether in the superior
courts of law or equity or in county courts or
sessions of the peace---is absolutely privileged
and cannot be inguired into in an action at law for
the defamation.”

See also: 9 Columbia Law Review 474: "The immunity
of judges is based upon considerations of public
policy and is designed to secure the complete free-
dom of the judiciary to discharge its functions
without fear of conseguences.”

It has been said that "if judges of any court were
liable to be called to account for words spoken in
judicial capacity "no man but a beggar or a fool
would be a judge.” c.f. Miller v. Hope, 2 Shaw Sc
App. Cases 125 (House of Lords Opinion by Lord
Robertson guoting Lord Stair.)

To the same effect as to judicial immunity: Valesch
v. Prince, 159 NYS 598, affirmed 224 NY 613, 121 NE
895 (written opinion by a judge of a municipal court
held absolutely privileged irrespective of allega-
tions that the utterances were not only false but
malicious as well.

See also: Childs v. Voris, 6 Chio Dec. NP 75 where
an attorney brought an action of libel against a
judge of the court of common pleas for malicious
composition and publication of defamatory language
concerning the attorney, It did not appear where

or how this language had been published by the judge.
The Court however said: For aught that appears it
may have been in a written opinion of the court




deciding a matter submitted tc it for decision
and announced in open court." Consequently the
Court held that "being uttered in the discharge
of some judicial act or duty the language was
absolutely privileged and the motives with which
the language was uttered cannot be inquired into.

To like effect: George Kanpp & Co. v. Campbell, 14 Tex Civil
Apls. 199, 36 SW 765, quoted and reaffirmed in Allen v.
Earnest, 1912 Tex Civil Apls. 145 SW 1101; also Francis v.
Branson, 168 Okla. 24, 31 Pac. {(24) 870. '




In Valesh v. Prince, 94 Misc. Reports 479, 159 NYS 598, it was
conceded that the statements alleged to be libelous were
written by the judge in the exercise of his judicial function.
It would seem therefore that these statements were absolutely
privileged, irrespective even of allegations charging malice,
truth or relevancy. The rule of absolute privilege with
respect to judicial officers has its foundation in the earliest
principles of the common law. These doctrines were expressed in
the case of Yates v. Lansing, 5 Johns 382 {the court then

-~ quotes Chancellor-Kent)

An examination of the subject matter of the alleged libel
showed that matters discussed by defendant were pertinent and
material to the action upon which the opinion was written.

It is my view that the doctrine of absolute privilege in
affording protection to justices of our courts is based upon
reason and a sound public policy. It is of supreme importance
in the administration of justice that a judicial officer, in
exercising the authority vested in him, shall be free to act
upon his convictions, without intimidation or the fear of
being liable to prosecution in a civil action. The demurrer is
sustained.
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B, ~— Flapd 7. Deckers, 18 Co. Bap. 5, — Rule.

v. Abbots, 14 Bast, 1 Hobbouse's Case, 3 B & Ald. 4805 Stockdaie v, Hansard,
9 Ad & WL 1; Skeriff of Middiesex’s Case, 13 Ad. & EIL 273

1 the conbermpt iz in the face of the Court, no warrand is Decessary; &b
ovder is sulficient. Holcomb v. Cornish, 8 Connecticut, 374; Matter of Percy,
2 Daly (X T. Com. L}, 330 (citing Ez paric Whitechurch, 1 Atlc, 573,

¥o. 3. —FLOYD » BAREEER
(sTAR CEAMEER, b Jac. 1.

No. 4 —SCOTT » STANSFIELD.
(1868.)
RULE.

A Judge of a2 Court of record is mot answerable in a
Court of law for anvthing done or said by him in his judi-
cial capacity, although corruption as well as malice and
want of probable cause are alleged against bim.

. Floyd v. Barker.
12 Co. Rep. 23-26.

Judge, — Not amenable to Procesdings in a Cowrt of Law,

Wheun a graod inquest indiets one of murder or feluny:— after the [23]
party is acquitied, no writ of conspiracy les for him against the indictors.

If o witness couspire out of Court, and afterwards swear in tbe Court, the party
sequitted may bave a writ of eouspiracy against him.

When a party indicwed is convicted of felony, npos mot guilty pleaded, be
shall pever have a writ of conspiracy.

Where a party is convicted or attainted of murder or felony, none of the
parties to the proceedings are 10 be drawn in question in the Star Chamber, or
elsewhere, for any conspiracy.

Nor in sueh cases shall a Judge be charged before any other Judge at the
suit of the King.

Reeords are of so high a pature, that for their sublimity they import verity in
themselves, and none shall be recaived to aver anytbing sgainst the record
tself.

In this very term, between Rice ap Evan ap Floyd, and Richerd
Berker, one of the Justices of the grand sessions in the county of
Anglesey, and other defendants : it was Tesolved by DOPEAM and
Coxs, Chief Justices, the CHIEF Banov, and EcerroxN, Lord Chan-
gellor, aad all the Court of Star Chamber, that when a grand




38 JUDGE.

¥o. 3.— Floyd v. Bazker, 32 Go. Bep. 23, 24,

inquest indicts one of murder or ielony, and after the party is
acquitted, yet no conspiracy lies for him who is acquitted, against
the indictors, for this that they are returmed by the sheriff by
process of law to make inquiry of offences upon their cath, and it
is for the service of the King and the Commonwealth. And as it
is said in the 10 Eliz. 265, they are compellable to serve the law
and the Court; and their indictment or verdict is matter of record,
and called veredictum, and shall not be avoided by surmise or sup-
posal, and no attaint lies, And for this reason they shall not be
impeached for any comspiracy or practice before the indictment;
for the law will not suppose any unindifferent, when he is sworn
to serve the King; and with this agrees the books in 22 Ass. 77,
Assise, p. 125 21 Ed. IIT 17; 16 Hen. VI. 19; 47 Ed. IIL 17;
27 Hen. VIIL 2; F. N. B. 115 a. But it is otherwise of & witness;
for if he conspire out of the Court, and after swear in the Court,
his oath shall pot excuse his conspirary before; for be is 2 private
person, produced by the party, and not returned by the sheriff,
who is an officer sworn, and the jurors zre sworn in Court as indif.
ferent persens: and the law presumes that every jurer will be
indifferent when he is sworn, nor will the law admit proof against
this presumption.

2. It was resolved, that when the party indicted is convict of
felony by another jury, upon “not guilty pleaded,” there Li¢ never
shall have a writ of conspiracy, but whken the party upon his
arraignment is legitimo mods acquictatus; but in the case at the
bar, the grand jury who indicted one Willtam Price for the murder
of Hugh ap William, the jury, who, upon not guilty pleaded, con-
victed him, were charged in the Star Chamber for conspiracy against
him, and indicted and convicted, which manner of complaint was
never seen before; for if the party shall not have a conspiracy
egainst the indictors, when the prisonmer is acquitted upon his in-
dictment, a multo fortior? when he is Jawfully conviet, he shall not
charge neither the grand inquest by whom he was indieted, nor
the jury who found him guilty; for the law in such case doth not
give any attaint, for this that he was indicted by the oath of twelve
men at the least, and found guilty by twelve: and in these cases
the King is the sole party to the proceedings against the prisoner.

Bt on the other side, when 2 jury bath acquiited a felon,
[®24] or traitor against manifest proof, there they = maye be
charged in the Star Chamber for their partiality in fnding

e
T




R’ C. VOL. XV.] JUDGE. 39

Mo, 5. — Pioyd v. Barker, 12 Co. Bep. 26 .

o menifess offender not guilty, ne maleficia remanerent @mPunile.
And it will be a cause of infinite vexation and occasion of perjury
and smothering of great offences, if such averments and supposals
shall be admitted after ordinary and judicial proceeding; 2and it
will be 2 means ad deterrendos et detralundos juratores o seTviiio
Regis.

3. It was resolved that the said Barker, who was Judge of assise,
and gave judgment upon the verdict of death, against the said
W. P. and the Sheriff who did execute him according to the said
judgument, nor the Tustices of Perce who did examine the offender,
and the witnesses for proof of the murder before the judgment,
were nat to be drawn in question in the Star Chamber, for any
conspiracy, DOT any ‘witpess, nor any other person ought to be
charged with any conspiracy in the Star Chamber, or elsewhere,
when the party indicted is convicted or attaint of murder or fel
ony: and although the offender upon the indictment be acquibted,
yet the Judge, be he Judge of assise, or a-Justice of Peace, or any
other Judge, being Judge by commission and of record, and sworn.
to do justice, cannot be charged for conspiracy, for that which he
did openly in Court as Judge or Justice of Peace: and the law will
not admit any proof ageinst this vehement and vielent presump-
tion of law, that a Justice sworn to do justice will do injustice;
bus if he hath couspired before out of Court, this is extrajudicial ;
but due examination of causes out of Court, and inquiring by testi-
mony, ¢t similia, is not any conspiracy, for this he ought w do;
but subornation of witnesses, and faise and melicious prosecu-
tions, out of Court, to such whom he knows will be indicrors, to
find any guiley, &¢., amounts o an unlawful conspiracy.

And records are of so high & nature, that for their sublimity
they import verity in themselves; and none shall be received o
aver anything against the record itself; and in this point the law
is founded upon great reason; for if the judicial matters of record
should be drawn in guestion, by partial and sinister sapposals and
averments of offenders, or any on their behalf, there never will be
an end of causes: but controversies will be infinite; ef infnitum
én jure reprobatur: and for this it is adjudged in the 47 Ed. T1L.
15, that a Judge who hath & commission, viz. ¥hat is of record,
shall not be charged in conspiracy; which is to be understood of
what he did in Court, for the reasons and causes aforesaid: and
with this agree the books, 21 E4. IV, 87 and 27 Ass.pl. 12; and the




&0 JUDGE

Ho. 5. — Tloyd v. Basicer, 12 Go. Bep. 54, 26,

reason is for this, that though the party is acquitted, yet the se~
cusing stands with the record: and accordingly was the law teken
in this ease. But in an hundred Court, or other Court which is
ot of record, there averment may be taken against their proceed-
ings, for that it is o other than matier én peds, and not of record;
as it appears in the 47 Ed IIL 15. Also one shall pever assign
for error, against that which the Court doth as Judges; as to say,
that the jury gave verdict for the deferndant, and the Court did
enter it for the plaintiff, or to say that the party who levied the
fine was dead before the fine was levied, or such like. ¥ide
1 Een. VI 4; 85 Hen. VI.52; 7 Hen. VIL; 11 Hen. VIL 4, 28;
1 Mar.; Dyer, 86, Butin a writ of false judgment, the plaintiff
shall have a direct averment ageinst that which the Judges in
the inferior Court have done as Judges, quie recordum non habent ;
znd with this accords 21 Hen. VI 34. And as & Judge shall not
be drawn in question in the cases aforesaid at the suit of the
parties, no more shall be be charged in the said cases before any
other Judge at the suit of the King. And for this in the 27 Ass.
pl. 18, one was indicted and armigned at the suit of the Kirg,

that as he was & Justice of Over and Terminer, where cer-
* 25] tain persons were indieted * of trespass before him, he made

an entry of record, that they were indicted of felony : und it
was adjudged that this indictment was against the law, for this
that he was a Juatice by commission; epd Bat is of record; and
this present act sheil be to defeat the record, hoc est, to aver against
that which he did as Judge of gyeord, which cannot be by the law,
Vide 27 Ass.pl. 23; 2 Rich. ITL. 9; 28 Ass. pl. 215 9 Hen. VI
60. And it was said, that it was the case of one Nudigate, who
28 2 Justice of Peace had recorded & force upon a view, which he
&id as Judge.upon record: and 2 bill was exhibited ageinst him
in this Court, for this, that he had falsely made a record, where
indeed there was not apy force: and by the opinion of CaTLyx
and Dvxw, Chief Justices, it was resclved, that that thing, that a
Judge doth as Judge of record, ought not to be drawn in guestion
in this Court.

Note weall, that the said matters done af the Bar were not exam-
inable in the Star Chamber; and for this it was ordered and de-
cread by 21l the Court, that the said bill without any snswer to if,
by the said Richard Barker, sball be taken off the file and cen-
called, and utterly defaced: and it was agreed, that inscwpuoch as
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tie Judges of the reaim have the administration of justice, under
the King, to all his sabjects, they oughi Dot 0 be drewn Ino
question for eny supposed corruption, which extends to the anni-
hilating of 2 record, or of eny judiciel proceedings before them, OF
tending to the slander of the justice of the Xing, whick will trench
to the scandal of the Xiog wimself, except it be before the XKing
himself; for they are only to make an account to God and the
King, and not to answer to amy suggestion in the Star Chamber;
for this wonld tend to the scandal and subversion of all justice.
And those who are the most sincere would mot be free from cod-
tinval calumniations, for which reason the orater said well, invigt-
landum est semper, multe insidie swil bonds.

And the reason and Cause why & Judge, for apything done by
him as Judge, by the authority which the King hath committed to
him, and as sitting in the seat of the King (concerning his justice)
ghall not be drawn In guestion before any other Judge, for any
surmis@®of corruption, except before the King himsel, is for this;
the King himself is de Jure to deliver justice to all bis subjects ;
and for this, that he himself cannot do if to all persomns, he dele-
getes his power to his Judges, who have the custody and guard of
the King's oath. 7

And forasmuch as this copCerus :he homour and conscience of
the King, there is great reasol that the King himself shall take
account of it, and no other.

And Thorp’s judgment, who was drawn in question for cotrap-
tion before commissioners, Was Leld against the law, and npon that
e was perdoned ; 2nd it is contained in the same record, quod mon
trahitur in exemplum. Vide the conclusion of the oath of & Judge.
Vide the Chronicle of Stow, 18 E4. IIl. 312

Note: THOMAS WEYLAND, Chief Justice of the Common Bench,
Sir BarpE HENGHAM, Justice of the King's Bench, and the other
Justices, were accused of bribery and corTmplion; and tbeir causes
were determined in Parliament, where some were banished, and
some were fined and imprisoned.

yide 2 Ed. TIL, fol. 27. That the Justices of Traylbaston (so
called for their summary proceeding) were in a manzer Justices in
Eyre; and thelr authority wes founded wpon the Stat. of Rag-
man, which you may seé in the old Magna Charta. Vide
the form of the commission of the * Trayli-baston, Hollings- [ 26]
head, Chron., fol. 312. And pote: it appears by the said

e
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precedent and Chronicle, that the King did examine the corruption
of his Judges before himself in the Parliament, and not by force of
any comimission.

Absurdum est afirmare (re judicath) credendum esse non Fudict.

Scott v. Stansfeld
1. R 3 Ex. 290-225 {s. c. 57 L. J. Ex. 155; 18 L. T. 572; 16 W. R. a1t

Slander. — County Court Judge, — Absoluie Privilege.

[220] tes, to a declaration fur slander, that the defendaut was a County Court

Judge, snd the words complained of were spoken by him in his capacity
as such Judge, while sitting in his Court, and trying & cause in which the preseat
plalntiff was defendant.  Replication, that the said words were spoken falsely
and maliciously, and without any reasonable, probable, or justifiable cause, and
without any foundation whatever, and not bond jfide in the discharge of the de-
fendant’s duty as Judge, and were wholly irrelevant iu referencs to the matter
before him.

Held, that the replication was bad, and the action not muintainable.

Declaration, for that the plaineill carried on the business of an
asccountant and scrivener, and the defendant falsely and nali-
ciously, and without reasonable or justifiable cause, and not on any
justifiable occasion, spoke and published of the plaintiff, of and
concerning him in relation to his said business and the carrying
on and couducting thereof, the words following, that is to say:
“You,” meaning the plaintiff, “are a harpy, preying on the vitals
of the poor.”

ond plea: that before and at the time when the alleged griev-
.ence was committed, the defendant was the J udge of & certain
Court of record, being the County Court of Yorkshire, holden at
Huddersfeld, and at the time when he did whas was complained
of, the defendant was sitting in the said Cours, and acting in his
capacity as such Judge as aforesald, and was as such Judge hearing
and trying & cause in which the now plaintiff was defendant, the
hearing and determination of which was within the jurisdiction of
the said Court; and during the said trial the now defendant, in his
capacity as such Judge, did, &s such Judge sitting as aloresaid,
speak and publish the said words of which the plaintiff complains
which is the supposed grievance above complained of. "

Replication to the 2nd plea: that the said words so spoken and
published by the defendant as aforesaid were spoken falsely and
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maliciously, and without any reasonable, probable, or justifiable
cause, and without any foundation whatever, and not bong jide in
discharge of his duty as Judge as aforesaid, and were wholly un-
called for, immaterial, irrelevant, and impertinent, in refer-

once Lo, * or in respect of, the matters hefore him, and were [* 2211
wholly pnwarranted o the said occasion, of all which
premises the defendant had potice before and at the tize of the
committing of the said grievance, apd then well knew.

Demurrer and joinder.

Quain, Q- €. (Kemplay with him), in support ef the demurrer.
The plea and replicntion taken tozether raise the quession whether
the defendant is liable to an action in respect of the words men-
tioned in the declaration, uch words having been spoken by him
in his capacity of Judge, but spoken falsely, maliciously, and ir-
relevantly. There Is 1o authority for the position that an action
will lie against a Judge for anything done by him while acting iz
the exercise of his jurisdiction. The remedy for any official mis-
conduct on the pars of the defendant is by application to the Lord
Chancellor for bis yemoval. The prinviple which governs these
cases is laid down in the case of Floyd v. Burier, 12 Co. Rep.
23 (p. 37, anie). That principle has been followed in a long
sories of decisions. Sea I v. Skianer, Lofft, 535; Miller v. Hope,
9 Shaw Sc. App. Cases, 125 Jekyll v. S John Moore, 2 B
& P (N R) 341, Eevis V. Smith, 18 C. B. 1261 Henderson V.
Broomhead, + H. & X. 560 Fray v. Dluckburn, 3 Bo& S 3T
It is quite clear from tuese cases that no action will lie against &
Judpe fora judicial act, though it be alleged to have been done
maliciously and corruptly. The true ground of 2 Judge's exemp-
sion from actions is t0 he found, with a review of the older author-
ities, in the judgment of Chief Justice KEXT, in the case of Yates
v. Langing, 5 Joh. 982 9 Joh. 399 Tn the case of Thomas V.
Churton, 2 B. & 5. 75, it was held that a corouer holding an
inquest is not liable to an action for words falsely and maliciously
spoken by him in his address to the jurys but CockBury, Ch. 4.,
thers said (2 B & 5., at P 479): ¢ 1 am reiuctant 0 decide. and
will not do so until the question comes before me, that if a Judge
abuses his judicial office by using slanderous words, maliciously
and without reasonable and probeble cause, he is oot to be liable
to an action” The present replication is probably founded upon
that dictum.
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[«2227 * Manisty, Q. C, conira. — The decisions cited are inap-

plicable to the present case. For it was not alleged in any
of those cases that the Judge had said, maliciously and without
reasonable tause, what was altogether irrelevant to the matter
before him. In Addison on Torts, 2nd ed., p. 547, the law is thus
laid down: “A Judge, therefore, is not answerzble for slander
spoken by him in the exercise of his judicial functions in reference
to a matter before him; but if he goes out of his way to make
sianderous attacks on the character of private persons in respect of
matters not before him, and into which he has no jurisdiction to
inquire, he will be responsible, like any other individual, for the
consequences.” The cases cited in support of that proposition are
Lewis v. LZevd, 27 L. J. Q. B. 282, and MueGregor v. Thuwailes,
3B .&C 24 (27 R R 274); but it must be admitted they do not
go far encugh to support the plaintiffs contention. Tt 1s, however,
clear, that the fact of a Judge's having jurisdiction to try a partie-
ular case will not justify his going out of his way, and, with refer-
ence to a subject wholly irrelevant, making falsely and maliciously
standerous statements affecting private character. It is then just
as if he were not acting in his judicial character 2t all. He cannot
abuse his office for the purpese of doing with Impunity, under
colour of it, that which has no connection with i, and which in a
private individual would be actionable. In the case of Huulden v.
Smith, 14 Q. B. 841, it was held that a Judge of 2 County Court
is answerable for an act done by his command, when he has no
jurisdiction, and is not misinformed as to the facts on which juris-
diction depends.

Krrwy, € B, — 1T am of opinion that our jndgment must be for
the defendant. The question raised upon this record is whether
an action is maintainable against the Judge of a County Court,
which iz 2 Court of record, for words spoken by him in his judicial
character and in the exercise of his functions as Judge in the Court
over which he presides, where such words would as agaipst an
ordinary individual! constitute a cause of action, and where they
are alleged to have been spoken maliciously and without probable

cause, and to have been irrelevant tothe matter before him.
[#223] The question ®arises, perhaps, for the first time with refer-
ence to a County Court Judge, but a series of decisions uni-
formly to the same effect, exteading from the time of Lord Coxz
to the present time, establish the general proposition that no action
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will lie ageinst a Judge for any acts dene or words spoken in his
judiciel eapacity in a Court of justice. This doctrine has been
applied not only to the superior Courts, but to the Court of a cor-
oner and to a Court martial, which is not a Court of record. Itis
essential in all Courts that the Judges who aze appointed to admin-
ister the law should be permitted to administer it under the pro-
tection of the law independently and freely, without favour and
without fear. -This provision of the law is not for the protection
or benefit of 2 malicious or corrupt Judge, bud for the benelit of the
publie, whose interest it is that the Judges should be at liberty te
exercise their functions with independence and without fear of
consequences. Huw could ad udge so exercise his office if he were
in daily and hourly fear of an action being brought against him,
and of having the guestion submitted to a jury whether a matier
on which he had commented judicially was or was not relevant o
the case before him? Again, if a question arose as to the bonz
fides of the Judge, it wonld have, if the analogy of similar cases is
10 be followed, to be submitted to the jury. Thus, if we were 0
hold that an action is maintainable against a Judge for words
spoken by bim in his judicial capacity, unpder guch circumstances
as those appearing on these pleadings, we should expose him to
constant danger of havizg questions such as that of good faith or
relevancy raised against him before & jury, and of having the 1mode
in which be might adminisier justice in his Court submitted to
their determination. It Is impossible to overestimate the incen-
venience of such & result. For these reasons 1 am most strongly
of opinion thatno such action as this can, under any circumstances,
be maintainable.

MATIN, B.— I am also of the same opinion. 1t seems to me
quite clear that words spoken under the circumstances stated in
these pleadings are not the subject of an acsion of slander. The
plea states tpat the defendant, at the time when he spoke the
words complained of, was sitting as the Judge of a Court of record,
and spoke them while acting in bis capacity of Judge, and
trying * & cause Wwithin his jurisdiction in which the pres- [*224]
ent plaintifl was defendant. If words spoken under such
cireumstances were the subject of an action of slander, the most
mischievous consequences would ensue; 10 Judge, as my Lord has
pointed out, would thea bs able freely to administer justice, for if
it were alleged, as is the case here, that he spoke falsely and mali-
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ciously, and not bond fide in the discharge of his duty, and that
what be said was irrelevant to the matter in hand, a jury would
have to determine the question whether what he said in the course
of a case which he had jurisdiction to try was or was not said
uuder the circumstances so alleged. What J udge could try a case
with any degree of independence if he was to be afterwards subject
to have his conduct in the admivistration of justice commented
upon to a jury, and the propriety of it determined by them * It
appears to me that the opinien expressed by Chief Justice KuxT,
in the Arerican case cited, puts this matter upon its proper foun-
dation, and states that which is both sound law and ood sense in
reference to it. T do not think we are really deciding anything
new, for to my mind the decisions of the Court of (fuesn’s Bench
have gone the full length of our present decision.

BraxweiL, B.—~ 1 am entirely of the same opinion. I wiil anly
quote 2 remark made by the late Loxp Cuirr Baxbdy in the case of
Gelen v, Hall, 2 H. & N, at p. 393. He there says: “The guestion
i3 mot whether a magistrate who, without any evidence, wilfully
and maliciously conviets 2 persen brought before him, is Hahle to
an action, but whether a man who has really arted as o Judge shall
have the guestion tricd before 2 jury.”  There might, first of ull,
be & question as to what the words uttered rerlly were, for the
defendant might get into the hox and deny having used the words
imputed to him, and the jury might find against Lim: then it
would be 2 question whether they were spoken bond fide. That
question also would have to be determined by a jury if such an
action as the present were maintainable. I think there would be
manifest inconvenience in such a state of things. .

CiaNxrLL, B. — 1 am of the same opinion. If the facts

{* 225] alleged * by the replication were true, no doubt there would
be misconduct on the part of the defendant. it dogs not

follow from the decision which we now proncunce, that a County
Court Judge can so misconduct himself with im punity.  If o County
Court Judge be guilty of miscondnet in the exercise of his office,
the LorD CHANCELLOR may, if he think it expedient, remove him
from such office ; but no action will, in my opinion, le against Lim
for anything done by him in his judicial capacity. For the benefit
of tbe public and the dve administration of Jjustice, the law pro-
vides that a Judge is to be so far free and unfettered in the exercise
of his office as not to be liable to an action for what he does'in the
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capacity of Judge, and s0 placed under restraint jo the discharge of
his duty. Judgment jor the defendant.

ENGLISE NOTES.

The rule i8 confirmed by Anderson ¥. Gorrie (C. AL 1894, 18951 Q-
B. 66§ 71 LT 382, The immunity enjoyed by a Judge may be cmi-
pared with the similat exemption possessed bY advocates, See Munster
v. Lamb, &0, 2 of Counsel,” 7 R.C. 714 Where a Judge of an
inferior Court acted without jurisdiction, he was held not to be within
the protection of the rule. Huwuiden V. Smith (1850}, 14 Q. B. 841,
19 L. J.Q B 170, A similar Aistinetion between 2 act within or
without the jurisdiction of & Judge is established in respect of the old
Teclesinstical Court in Beaurein v. Scutt {1813), 3 Camp- 388, 14 B.
B. T34

Where a Judge 13 interested in the subjret-matier of a dispute, @
Court having appeliate jurisdiction will set aside his oxder- Dimes ¥.
Grand Junction Clunel Co. (K. L. 1850, 3 . L. Cas. 739, 17 Jur.
%3, Reg. - Recorder of Cambridge (1857), 8 Bl & Bl 637, 27 L. J.
M. C. 160, 4 Jur. (N. 8. 83 Yoz parte Mediwin (1833), 1 Ei. & Bl
609, 22 L. J. & B, 169. It isno objection that o Judge was, prior to
Bis elevation to the bench, engagrd in the caunse. Tiwllussor v. Rens
dlasham (1878), T 1. T, Cas. 429, 28 1. J. Ch. 943, The Court,
howover, in that case approved of the custom, sanctioved by long
usage, of & Judge refusing to adjudicate upon & case in which he has
been engaged a8 counsel.
Tt was pointed out in the notes to In 7€ Tufnell and Grant v. Seeren
tary of State for India, Nos. 8 and 9of ¢ Crown,”” 8 R. Q. 283, that the
position of Judges Is assured in o large measure by statate. In Crown
Colonies Judges may be removed for misbehaviour or neglect of duty.
Montague v. Governor of Van Diemen’s Land (1849), & Moo, P.C. 482
Before being cemoved, he should he given an opportunity of being
heard i Bis defence. witis v. Gipps (3840, 5 Moo, ¥, C. 879, But
an informal notice is safficient, where it appears chat the removed Judge
has not been prejudiced. Montague's case, SupTd.

AMERICAN NOTES.

Wr. Mechem cites the principal cases (Public Officers, scct. 619), with a
great number of other cases, and tresls the subject exhanstively.

. The leading case o7 this point in this country is Yales v. Lansing. 5 John=
son (N.X.), 939, afirmed 9 Teid, 205; 6 Am. Dec 390, Krxt. Che Ja in the
Jower Court examined the guestion With great learning. citing Floyd ¥- Barker,
and concluding substantially in accordance with the statement in the Beule.
The Court said: « Where Courts of special or limited jurisdiction exceed their
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powers, the whole proceeding is coram non judice, and all concerned in such
void proceedings are held to be Bable in trespass. (Case of the Marshalsea,
10 Co. 853 Terry v. Huntingtom Hardres, 480.) But 1 believe this goctrine
has pever been éarvied so far as to justify » sult against the members of the
superior Courts of general jurisdiction, for any act done by them in 2 judicial
capacity. There is no anch case or decision that 1 hrave met with, and I find
the doctrine to be decidedly otherwise.”  « Whenever we subject the estab-
lished Courts of the jand to the degradetion of private prosecution, we
subdue their independence and destroy their authority. Instead of being ven-
erable before the public, they become contemptible; and we thereby embolden
the licemtions to trample upsu everything sacred in society, and to overturn
those institutions which have hitherto been deemed the best guardians of
civil liberty.” D See Cunninghoin V. Bucklin, 8 Cowen (N. Y., 178; 18 Am.
Dec. 432, citing Flogd . Darker. To the same effect are Phelps v. Sill, 1 Duy
(Connectient). 5151 Bradley v. Fisher, 13 Wallace (1l 8. Sup. Ct.), 330, 2
very masterly treatment of the question ; Aorgn V. Druciley, 18 B. Monvos
(Kentucky). 6333 Kendall v. Stokes. 3 Howard (L. & Sup. Gt 873 Eriggs
v, Wardwell, 10 Massachusetis, 356: Wall v. Trumbull, 16 Michigan, 225:
Hoggat . Bigley, € Hemphrey (Teanessec). 936 ; Morrison V. MeDonald, 21
Maine, 550; Carter . Dosw, 16 Wisconsin, ang: Little v. Moore, 1 Sonthard
(New Jersey 1aw), 71; Lange v. Benedict. 73 Wow York. 12: 20 Am. Bep.
S0¢ Busteed v, Parsons. 5 Alabama, 393 ; 23 Am. Rep. #8d, citing Loth prin-
cipal cases (3ee 2 Very exhaustive review of Eaglish and Americon decisions,
in note, p, 684Y; Pratt v Gardner, @ Cashing (Mase) g1 48 Am. Dee. 5523
Herrson v, Redden, 53 Kansas, 265; Stone v. Grares, § Missouri, 148+ 40 Am.
Dec. 131; Terry v Wright, — Colorado, —; and see 88 10 quasi judicial
officers, Stewart v. Case, 5% Minnesnta, 523 39 Am. Q. Rep. #74. These
enses sottle that a Judge of 2 Court of general and superior jurisdiction can
e held Hable for his jndicial conduet only where there 15 & clear zbsence of
jurisdiction. Merely exceeding hir jurisdiction gives no right of action.
The distinction between excess and absence of jurisdietion is cleasly marked.

1. ia probable that our Couris apply this principle ony where the Judge
had juricdiction of person and sibject-matter, and do not excuse him where
he was destitute of jurisdietion. although they exeuse Lim for mistake in the
course of ot excess of jurisdiction. Eredley v Fisker. supra; Lange v. Bene-
dict, supra. They even excuse for  misteke in holding that the facts of a
given case invest him with jurisdiction. if he has jurisdiction of that class of
cascs: Busteed V. Parsons, supra; and for tmere excess of jurisdiction where
he has jurisdiction.

The most interesting recent examination of the question is in Leange .
Benedict, supra.  Lange was convicted, in the United States District Court,
hefore Judge BrxEpIcT, of an offence for which tbe Cours had authority to
punish by fine or imprisonment. The Court imposed both.  The defendant
paid his fine, and sued out habeas corpus, Tetarnable at the same term. and on
the returs the Court vacated that sentence and resentenced him to jmprison-
ment aloue, and he wes therenpon commitied for five days. On subsequent
proceedings the Unjged States Supreme Court- adjudged the second sentenced
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void and discharged him. (E= parte Lange, 18 Wallace, 163.) The New York
Court of Appeals held that the Judge was not civilly liable in damages for that
act in excess of jurisdiction, citing Floyd v. Barker, and observing: “ He
was, in fact, sitting in the place of justice; he was at the very time of the
act o Court; he was bound by his duty to the public and w she plaintiff o
psss as such, upon the question growing out of the facts presented to bim,
and as a Court to adjudge whether o case had arisen in which it was the
demand of the law, that on the vaesting of the unlawiul and erroneous sen-
tence or judgment of the Court, another sentence or judgment could be pro-
rouuced upon the plaintiff. So to adjudge was 3 judicial act, done ns a
Judge, as a Court, thongh the adjudication was erroneous, and the acl bazed
upon it woe without suthority and void. Where jutisdiction over the sub-
jeet s invested by law in the Judge, ov in the Coury which he holds. the man-
ner zod extent in which the jurisdiction shall be exercised are generally as
much questions for his determinabion as any other involved in the case ;
although upon the correcluess of his determination ir those particulars the
validity of his judgment may depend. Ackerly v. Parkinson, yupra. For such
an act, a persch acting as Judge therein Is not liable to eivil or criminal
action. The power to decils protects, thongh the decision be erroneous.
Sen Gurnett v. Ferrand, 6 B, & C, 6117 The “brief * of the plaintifl’s coun-
sel in this case (William Henry Amoux, of New York) formed » volume
of several hundred pages. and constitutes one of the most learned and
important ireatises on jurisdietion ever published. The titles of the cuses
cited alone cover nine pages of the official report.

In Bradley v. Fisher, supra, M. Justice Figrp observed: “ The plea . . .
sets up that the order for the entry of which the suit was brought was a judi-
eial act, done by the defendant as the presiding Justice of & Court of general
criminal jurisdietion. If such were the character of the sct and the jurisdic-
tion of the Cours, the defendant cannot be subjected to responsibility for it in
2 civil action, however erroneous the act may have been, and however injurious
in its consequence iz may have proved to the defendant. For it is a geperal
principle of the highest importance to the proper administration of justice
that a judicial officer, in exercising the authority vested in him, shall be free
te act upon his own couvictions, without apprehensions of personal conse-
quences to himself. Liability to answer to every one who might feel bimself
agyrieved by the action of the Judge would be inconsistent with the posses-
gion of this freedoin, and wounld destruy that independence without which no
ijudiciary can be sither respectable or nseful.  As observed by a distinguished
Fmglish Jodge (Justice Mavww, in Tagfe v. Donnes, 3 Moore P. C. 41,
note), it would establish the weakpess of judicial autherity in a degrading
visaponsibility.

“The principle therefors which exempte Judges of muperior or gemeral
suthority from iHability in & eivil action for acts dene by them in the exercise
of their judicial functions, obtains in all countries where there is any
wellordered systern of jurisprudence. It has been the setiled doctrine
of the English Courts for many centuries, and has never been denied, that
we are aware of, in the Courts of this country. It bas, as Chancellor
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Kxxr observes {Yates v. Lansing, 5 Johnson, 291), ‘o deep yoob in the com-
mon law)

« Nor can this exempiion of the Judges from civil Dability be affected by
ihe motives with which their judicial acts are performed. The purity of
their mobives cannot in shis way be the subject of Fadicinl inguiry.” (Quot-
ing from Floyd v. Barker): © The wuth of this latter observabion is manifest
to all persons having much experience with jndicial proceedings in the sape-
vior Courte. Controversies iovolving nob morsly grent pecuniary intervesss,
bat, the liberty and character of the parties, and conseguentiy exciting the
Geepest feelings, 2re being constantly determined in those Courts, in which
there is great conflict in the evidence and great doubt us o the law which
govern their decision. Tt is this class of cases which impose upon the Judge
tho severcet labor, and often create in his mird = painfnl sense of his respon-
gibility. Yet it js precisely in this class of cases that the losing poriy feels
most keenly the decision agaivet him. and most Teadily accepta anything bab
the soundness of the decision m explanation of the action of the Judge.
Just in proportion to the strength of his convictions of the correctmess of hiy
own view of the case is be apt to complain of the judgment against him,
and from complaints of the judgment to pass to the aseription of improper
motives to the Judge, When ihe controversy involves guestions nfecting
large amounts of property, of relates to o matter of general public coneern,
or touches the interests of numerous parties, the disappointiment occasioned
by 2n adverse decision ofter finds vent in imputations of this charaster, and
from the imperfection of human character this is bardiy & subject of wonder.
If eivil actions could he maintained in such eases aguinst the Judges, because
the losing party shonld see Gt fo allege in bis complaing that the acts of the
Judge were done with partielity, or maliciously. or corruptly, the proteciion
essential to judicial independeuce would be entirely swept away. Few per-
sons sufficiently irritated to institute sn action against a Judge would hesitate
to ascribe say character to the acts which would be essential to the maln-
tenance of the action.

« T upon such aliegations & Judge conld be compelled to anawer in o civil
action for his judicial acts, not only would his ofice be degraded and his nse-
fulness destroved, but he wonld be subjecied for his protection %o the neces
sity of preserving a complete record of all the evidence before him in every
Htignted case, and of the antherities cited and argumenis presented, in order
that he might be able to show %0 the Judge before Whom he might be sum-
moned by the losing party —and that Jadge perhaps one of an inferior juri¢-
diclion — that he had decided 2s he did with judicial integrity; snd the
stcond Judge would be subjocted to & simnilar burden, 28 he in his turn might
also be held amensble to the losing party.” (Citing Pratt v. Gardne?,
9 Cushing (Mass.), 83; 48 Am. Dec. 652 Frey v. Blockburn, 3 Best &
Semith, 576.)

4Ty this country the Judges of the superior Courte of record are only
responsible to the peopls, or the authorities constituied by the people, from
whom they receive their commissions, for the manner ip which they die-
sharge the gread trusts of their office. I in the cxarciss of the powers with
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which they are cloThed as ministers of justice they act with partiadity, or
maliciously, or corruptly, or arbitrariiy. or oppressively, they may Le called to
account by impeschment, and suspended or removed frow office. In some
States they may be ilius suspended or removed without imprachment, by &
voie of the two Housas of the Legislature.”  (Two Justices dissented, on the
gronnd that & Judge is civiily lable if he acts maliciously or corruptly.)

Very similar expressions were used Ly Chiet sustive Suaw, in Prad v.
(Gardner, supre; and in Phelps v. Sill, supra. the Court suid: »1f by any
vaistake in the exercise of his office, 2 Judge xhouid injare an individual, hard
would be his condition if he were fo be responsibe therefor in damages.
The rules and prineiples which govern in the excreise of judicial power are
not in all cases obvions : they are ofteu complex, and appear under different
aspects to different persons. No nin would aceept the office of Judge, if bis
cstate were 1o answer for every error in judgment, or 1f his time and properts
wore to be wasted in Jitigalions with every man whom his decisions might
offend. It is therefore a settled priceiple that however erronecus his judg-
ment may be, either by pesitive acts, negleet, or refusal to do eertain acts, or
however injurious to suitors, » Judge Is usver lable in any civil action for
damages avising from his mistake.”

A Judge is not Lable in damages for disbarring an aitorney. Fanning v.
Frrench, 149 Massachnsetts, 3811 4 Lawvers” Bep. Annolated, 535,

A mayor, sitting as Judyge In the mayor's Court, and ordering the arrest of
a person for contempl, is uot eivilly answerable, although he acted erroneously
and maliciously.  Seert v. Fishdlare, 117 North Caroling, 265, = But for the
government, of which be is a part, there would be no law. r:or would there be
any Courts to right public wrongs, none to which the eitizen (the plaintiff)
could appeal o have his private rights declared and enforced,  But for the
law, and the Courts to declare and enforee the law, the plaintifl would be
without remedy Lor auy grievanece, and the law of course might prevail. To
have this legal protection, It Is necessary 1o have Courtr, — Judges, jastices of
the peace, including the mayors of towns and eities.  And it is the experience
and wisdom of our counbry that these Conrta eannot exist, or at leasy canrot
discharge their judicial functions, anless they are made frec from pecuniary
lialility while s0 acting. This dows not protect them from jmpeachment,
nor from indiciment for miseunduct, Iraud, or corruption in office, because
these are public wrongs committed against the governmens, whose servants
they are.”’ :

But if a Judge of a Court of inferior or limited jurisdiction assomes juris-
dietion where he has nens, or acts withont jnrisdietion of person ar matter,
he is linble to an action of dumages. Yates v, Lansing, supra; Phelps v. Sill,
mpra; Pelmer v. Carroll, 24 New Harapshive, 3145 Craig v. Burnett, 32
Alabama, T28: Clarke v. May, 2 Gray {Mass), 4107 61 Am. Dec. £70;
Piper v, Pearson, 2 Gray, 120: 61 Am. Tec. 438: Waterville v, Barlon, $4
Maine, 321; Hendrick v. Widttemore, 103 Massachusetts, 2% Mormil v.
Thurston, $6 Vermont, 7327 Vaughn v Congden, 36 Vermont. 811: 48 Arn.
Rep. 758; and a long citation of cases in Mr Mechem’s ireatise, sect. 430,
p. 413. This principle has been so sirictly adjudged that an inferior magis
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trate, acting in good faitk uader a statate afterwirds pronounced unconstitu-
tional, has been held in damages. Kelly v. Bemis, 4 Gray {Mass.), 835 64 Am.
Dec. 50 Ely ¥. Thompson, 3 A. K. Marshall {(Kentucky), 70. But tkis doctrine
ix criticised in Henke v. McCord, 53 Jowa, 378, and there seems & disposition
iu recent times to relax this severity, ang 1o excuse the officer, where he has
jurisdiction of the class of cases in question, but erts in holding that he has
sconired jurisdiction of the person. As, for exainple, it has been held that a
magistrate is not liable for error in holding that 2 complaint or affidavit is
sufficient to confer jurisdietion: Bocock v. Cochram, 32 Ttun {(N.T. Sap, Q)
3915 Clark v, Spicer, 6 Kansus, 4407 and color of authority has been held
to acquit hir of lialilisy: Grove v. Van Duyn. 44 New Jersey Law, 6545
42 A, Rep. 6438, note: Henke v. MeCord, 37 lowa, 378; Savacsl v, Boughton,
5 Wendell, 170 21 Am, Dec. 181, Mr. Mechen very wisely says on this
point: = Under the sirict rule above referred to, a8 will be seen from the case
cited in the note, it is held that the Justice or other inferinr magistrate is
liable for a jurisdiction wrongfully assnmed, or proceeding without jurisdie-
tion, even though he was called upon to decide whether the preliminary facts,
complaint, or afidavit were suflicient to confer jurisdiction, and seted in good
faith in deciding thut they were. The doctrine has however met with much
forcible and reasonsble dissent in receni times. There are uadoubtedly
cases in which the rule stated is properly applicable, as where jurisdietion ix
sssumed or exercised without even the color of authorily, or bevond limits
which are clearly and unambiguously defined, or in the face of expross
statutory probibitions. Bul where, on the other hand, the officer has juris
diction of the suhjeet-matier, i ¢ of that class of cases, but the question of
jurisdiction in that particalar cuse Gepends upon some question for jndicinl
determination, as upon the vaiidity or proper constricticn of a deubtfal
statute, or upon technieal legal sufficlency of the averments of a preliminary
complaint or afidavit, or the existence of jurisdictional Tacts, — questions
upon which he is bound to decide, anid questions, tes, upon which, as is nlter
the case. the learned Judges of the Conrts of lust resort are usable to agree, —
it certainly seerns not only impolitic, but a vielation of the wellestablished
principle governing the fiability of judicial officers, to hold the inferior officer
lizble, at any tate where he has acted in good faith and with an honest
endeavor to do the right.” (Pub. Off., sect. 652.)

A justive of the peace iz not personally liable for excluding spectators
frem the (ourt room on a trial before him, where he had wo authority so
to act. IWilliemson v. Lacy, 86 Maine, 805 25 Lawyers’ Rep. Anuotated,
5086, '

A Juige of an inferior Court, with jurisdietion of the subject, hui failing
i0 aequire jurisdiction of the person, is not ¢ivilly Hable in damages for his
official zct, unless wilful or corrupt.  MeCali v. Cohen. 16 South Caroling, 445
42 Am. Rep. 641, But otherwise if he entertaing jurisdiction of an oflence
obviously barred by the Statate of Limitations. Vaughn v. Congdon, 58
Yermont, 111: 48 Am. Rep. 758, Ot issues o search-warrant without the
observanee of the preliminary requisites. Grumon v, Reymond, 1 Connecticut,
4¢; 6 Am. Dec. 200; Flack v. Harrington, Breese (Illincis), 213; 12 Am.
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Dec. 170, A justice of the peace is pot Mable for erroneously refusing %0
grant an appesl. Jordan ¥. Huonson, 49 New Hampshire, 199; § Am. Rep-
506. MNor for mere errot of judgment ia proceadings reguliarly before him.
Reid v. Hood, 2 ¥ott & McCord (So. Car.), 168: 10 Am. Dec. 532, Nox for
erronsously holding a defendant %o trial for an offence of which he had juris-
diction, but where the defendant was entitled to and offered bail. Austin v.
Vrooman, 128 New York, 2265 14 Lawyers’ Bep. Annotated, 138, And is
protected in the exercise of acts in good faith in excess of his jurisdiction.
A4dkins v. Brewer, 3 Cowen (N.Y.), 806 15 Am. Dec. 26%; Thempson V.
Juckson, 93 Towa, 376; 37 Lawyers” Rep Annotated, 02, Of the last decision
the aditor of the Lawyers” Hep. Annotated says: * The above case is in line
with the trend of judicial thought in its digposition to break down the dis-
tinction as to the liability of inferior and superior Judges for acts done in
exoess of jurisdiction, Dul there is grave doubs as te the correctness of the
decision.  Judges, whether of superior or inferior jurisdiction, are not
exempt irom lability for their acts if they act entirely without jurisdie-
gion.” That is true; bub “ withont” is not equivelent to “ijp gxeess of.”
1£ a Judee has jurisdiction of the person and of the class of cases in guestion,
he does pob act “without™ jurisdietion, althongh he acts in excess of juris-
diction. The inception of jurisdiction is suffeient for superior Judges. But
the relaxation as to liability for merely excessive acts of inferior Judges i8
recently noticealle, as the editor points out. It was formerly held pretty
generally that acts of an inferior magistrate In excess of his jurisdiction ren-
dered him civilly lable in damages. Keily v. Rembert, Harper (=o. Car.}, 633
18 Am. Dee. 643,

{n Doneran v. Harrison, » veTy recent New I{ampshire case {nos yeb
officially reported), it was suid, sustaining the principle of Axhby v. Whits,
Ld. Raym. 938; 1 E. R, C. 321: “The principie that no eivil action lies
against a judicial officer for meglect or breach of official duty (Anrderson ¥.
Gorrie (1863), 1 Q- B. 608; Fray v. Blackburn, 3 B. & 5. 576) does ot apply
to 8 supervisor who acts from wilful, corrupt, and malicious motives { Faldron
¢, Berry, 31 New Iiampshire, 136), a4 the reason oz exempting Judges from
civil actions does not apply te officers who decide questions not tween indi-
viduals but between individuals and the public, and the duties of a supervisor
are ministerizl as well as judicial. Lincoln v Hopgood, 11 Mass. 3503 Spear v.
Cummings, 23 Pick. 22+.7 The case last cited decided the rovel principle
(by Smaw, Ch. J.) that the teacher of a town school is not liable to any action
by a parent for refusing to instruch his children. All the Americnn cases
sustain the distinction between judicial and ministerial action, and give &
private action 2or misconduct in the latter.

1n Lander v. Seqver, 32 Vermont, 114; 70 Am. Dec, 156, the claim was
made that 2 school tencher acts in & judicial capeeity, and therefore is not
ligble for error of judgment in inflicting corporeal punmishment; but this was
disapproved by the Court.
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pleintid up w1 sennitnl and lisovace arud

ceiy il patierdeny

wig S0 guiersinods and Ther anid plaini
sarrher avers, tht suid matters abave ni-
leged  nre faise and defamatory, and were
wholly trrele nf ang improper. sapertinent
and tmmaterial to e ssue Joined Deiween
1he parties to anid suit, and were L propeT,
{alse, and maliciou, und were inseried, writ-
ton, and  put in osajd orTo interrogatories |
witheuat justifiable cuuee  Oor  exXense, and |
with the inteaton the part of ¢aid defendant
to defame the said plaintif.”

The defendant demurred to the amended
eomplaing, and ase ned as grounds of de-
murrer “all the eqtens of  denmrer whirh
could be specificaily aestrned  thereio. and
L eachh coumnt thereof”  The court gverrilesd
the demureer, and held the complaint suf-
Hetents and ThR Aefondant then filed the
following gpecinl pleas:

vt Actic pom, Deennse he mays that the
swall several matters siated ami set forth
in the several ecounnis i waid ecowpaint, are
parts of one and the & paper writing.
and none other. sind that the sald paper
writing econsisted of ='I"m=e=~intﬂrrrigntori‘\ﬁ ree
pounded to one 7%, lamb, 8§ 8 WiITDEsS
in o cause 1hon petding in rhe eitenit eour
af Macon couniy. herween the said Honty |
¥y, Hicks as plaintid. and this defendant as
defendant: 1o which aall witness the plain- |
¢ifr nad propounded snrerrogatoriee o chiefl
and fled the same in awid elreuit eonrt, |
according to the reguiar praciiee of  anid |
court, to take the deposition of said wit-
ness, to be used as evidence in sald cause
then pepdiug io aaid court, of which eaunse
gaid court had tull and smple jurisdtetion) |
and caused notice of the filing of anid inter- |

i
]

rogatories 1o he merved on this defendant.

who appeared In person tn said eause, and

defended pimmelr: and that this defendant I
in the Teguls? course of practice i naid !
court, &g a means nf testing the mMemory of |
gaid witness, snd as a predleate for laving |
& Toundstion to tmpeard nim. and for the ;
eufther purpose of digproving maliee on the |
prrt of this defendant by proof of uis malk- |

. BICES. Ry

ing no alipsion o the varicus weporis and
circnmstanoes  nguired about in tne aaid
everal (-msauinten"o;::zmr‘ses. nd honestly
* 283
and in zood falth s loving that he had the
right to file and exhibit said erosg-intercogas
tOries, ropoundert apid  cross-interrogd-
tories fo said wilpess, sl fied the samme
witly the papers of s Wl omtse, G ACCOMPRDY
{iye interrogaiories in evpsef, with fiwe commiss
slon, Lo inke the deposition of wnid wilnesss

L

whieh sal eroms-interpozatores o S ot
pauy said ipterrogatories i chiet et s2id@
coninrission, el were propown bt thie

it WHTNeRR] and the salne, With thie A
wwers theroto of (1 wiiness, o8 weell nE
(he answers to the interromntnries 190 ehief,
ware retnrned €0 wald eireuit eeunt b il

sonunissioner o ani eomigsion parned, stned
the saie wera rend aund used &s P D
yle trint of xaid cnuse in the romnist

s
o othe legal proevedings] and tos defendant
avers, that Dbe Jdid not othorwise, 10 &7
nitnner whatever, 1ter or Dublish the sui-
pewsed AT atnted in suld severad cuunls
(v be libelous; and this he is tendy to ver
A &e.

e

o Actio non. Decanse he says (hat the
1 oweveral mztters atatad and sel forth in
piaintitl’s quid complalnt a8 ihelons, are
parre of one eptire puper writing being
eryss-interrogatories propounded te one J.
3, Lavmb, o witness examined by the agid
plainiifl in g cause then pending

A
cuit court of Maocon county, wherel
paintiff  was pisintifd, and this defendn
was defendant, and ot which cause sa
pourt had fuil and tegal jurisdiction: whirh
paper writing was filed in =nid CAuse, and
comnrised a part of the regular procecdings
tn said canse, and was aled ip the reguiar
eonrse of practiee and judicial procesding®
in s oeuse. and the same wad nat other-
wepme e oSl o7 p!ﬂ!!i.\lu-(l Ly this defendant
in any wannet whatever: and this gefendant
peers, thuat the dqeposition of wgid owitness,
rken in enawer 10 wrid Intarrouniories apd
urew:-‘.n:or:-w.m‘:nrios-._ wae read and usel on
the trinl of snid canse, aud tormed @ part of
ihe reguiar indicial procoedings in waid eausel
and this he s ready to verify &

s oAetin pon, heenuse he saws, That the
aail several matiers apt forth in e rifdts
ecompinint 28 Hbelous, grew ol af, ol form-
ed n part of =& regalnr fmdicinl proceeding

*28%
iy g *eertain cause then pending in osai el
enit eourt af Macon sounty, wiherin g1 il
Hicks was phaintifl and thig defendant was
defendnants and the anig matters in gaid sev-
sral counts ehaTEed 0s Hhelons, were nol
ptherwise compoged T published: aud this
the sajd defendant ix ready o vorify.)” &o.

The court sustained 2 demurrer fo each of
these piess. gnd jsute WAk then joiped on the
ples of not guilty., On the trigl, ®8 appear®
ey the bill of axceptions, the plantE
pend in evideocs the Toee rd of the sult im

1S
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hich Lomid'n depogifion was taken, “and
oroved, thet e Gled direct {nterrogrtories
o gaid Lamb, as a witness for bim in anid
cppee, snd served them on the defendantl
mod that s short fime thereafter, in M nreb.,
“R5G, r wel of cross-interrogstories 1o said
arltness was found in the office of the cir-
enit eleth, with tbe name of the defendant
migned to them; but there war 10 ather evi-
Gonce that the oefendﬁqt placed them there
er that the crogs-inferrogatories, or the pame
shroed to them, was in the handwriting of
the dofendant: and the onty evidence of
he publieation of muid crnss-inteTrogatories
was ag above set forth.” The defendant ab-
sected  to the reading of the cross-inter-
rommiories as evideneg, bul the court over-
ruled his objection, and aliowed them to be
rond to the iury: te which the defendant
peserved an exception.  In the farther prog-
woss of the trial, the defendant It wtrodueed
one Ramuey ns & winess, “who teutified,
that In the iatier nart of 1#54, while he and
Hicks were trading i horses. Hicks told
fim that he and others hagd shot at Taawson's
house at night. To rebut this evidence, o nd
to impeseh the eredit of wald Ramsey . wminin
< oWersd to prove, hy 2 wilness fa,nmed
Thompwon, that they bad been inthinote with
ench other for dfteen years, and that piaine
«ff had newer told hu.; that he had shat at
Tawspn's heore,”  Dhe court admitted this

ir*}enr-o asgainsl the defondant's objection
and the defendant axcepted,

The rulings of the conrt on the pleadings
and evidenee, ns ahove stated. with other
mattors, are now assigned asg ervor.

*EEE
»W_ ¥, Chilton, ang 8. F. Rice, for appel-
jant,
funn & S4range, conirsa.

A, T WALKEN, C. J.—"Words. calumnlous
tn their natvre. mar be deprived of thelr
aetlonable qualtry hw the occasion of their
utteranee or publieation. When this ls the
crse, they are eallet in the law of Gefaima-
tion privileged communications. These com-
munientione are either abselotely or con.
Aitionally privilewed.  When they are abso-
ntely privileged. the law affords coneinsive
and Indleputable tmmaoits {rom suit. When
ey are conditionally privilegsd, the iaw
simply withdraws the legal fnference of mal
fee, and wiver z protection upon the con-
Aitlon, that actual mallee, or express malice,
or mstlier fn faet, (as the same lden i
warloualy phrasedd (s not shown, The dis-
$ineting betwern the two clmeses s, that
the protection of the farmer class s not
at all denendant npon thelr bona fides:
while the latter g tmerely freed from the
Jegnl imputation of malice. and becomes ac
tlonahle enlr by virtee of the existence of
express foplice —Codke oR Defamation, 28,

a1 An: Starkie on dlander, 28 202 Thiz |

bwrter  olags cumoprohends all those onses,

ETA RN
A

Fati

EEPORTS. (Fan. Term,

“where the zuthor of the aileged mischied
«:cﬁ,m In the digeherge of any pubiic or
nrivate duty, whether legal or rooral, v by iedy
the ordlpary exigencies of seciety, or his
own private interest, or even that ol aR-
ather, enlled upon bim to perform, —Stathie
on Slander, 20%2: Cooke on Defamation. 31:
Toogood v, Spyring. 3 Or., A, & Ros. 181
Bastey v, Moss, § Ala. 296 Stallings v.
Newman, 20 Als, 500 82 Am. Dec. TI3L
To_the catalomue of absoiutely nririlaged,
COTAT ‘.m‘o,.t.o-w helong all won

Wi

en ‘?y the conrs the purties or ibe
counse the due gg'.z-;se...n:i’-..jnﬁicisu pro-
C(WMS‘:IQ* The rihe
vanew, or pertiuency, of the calumnions
matter s indispensibie Lo ‘t& perfect and

e OF

abuolute freedmu from sil zetionable quality .
wnd being relevnnt, it oan ;:nw rise 0 No
civil reqpm:qsb‘!a v. DO maier ow areat
+he mslienity or malice from waich it may
have orivinated. Some obmeure expressions
TRES

mav *be found in the mEnrligh  RBeports,
from which ingenuity might tort an ar
f"*'nm‘r that eommanications in the cr:»u*‘“
of judicin] proveedings were absolutely pr

lemed. =0 Tar ag a submequent action i ;:ht
te eoneerned, withonr yogard to their per
tinenos. Af an example o of enel eNpres
wa mny insfanes

@
b
ot

M EN
the foilowing remark of
Lord Munstield: *There ean be no seandal
3¢ the allegation is wuiteriall :’.nd 1" i
net, the court betore whes
fs committed. by
orider watis :wﬂm\_

2 ot of
the peeard, 191 be upon rerordT—Axtiey
v, Young, 2 Burr. ROT. See, nlwe. the re-
marks of Chancetior W 1W0ri‘n upan gevernd
eases, o Hastings v, Lk, 22 Wend, 430 L4
Am. Tree 2801 We apprehend, that Ihe
remark quoted, if defensible nt ail in its
£ull extont, was intendsd merely 1o augpest
5 large suthority in the rourt hefore whleh
the seandrl wae committed, nod not to deny
that irrelevant words, nitersd with actual
malice, might Lecome the basis of a ERiLI
quent action,

The law designs, in the adnntion of the
nrineiple above stated, 10 relieve those pur
ticipating in the prr\cw‘cﬂnw af enuris of
justice from the restraint whivh might Te
ayult from the apprehbsnrian ot lawsuite

[ The accomplishment of thal object does nant

require that the privilege af ahaolure ex
emption shonid be extended further than to
rolevant communieations, A furiber ex-
tension would Jicense malignity o pervert
indielal procesdings o the mceeomplishment
of Its wieked purposes. The nvoldance of
such & comseguence i Rearcely lesg impori-
ant thzo the guarding of the gnemharrasset
roedom of judiclsl lavestization. Acgord-
. owe fnd nur"e"mie and copclusive au-
trorities, whic h, in the ciparest mznner, pul
tha gualitieatinn. tbsi? pmly those cpmmunt
entions, eccurrin .: I the course of indiciz!
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proceedings, &re absolutely privileged. which . pertinent in the ilght of thelr renson; asd
are relevant—Brook V. Momtague, 2 Cro, | they must give to the intringic force of the
Jac 90: Hodgson v. Scarlet, 1 B. & Al 2321 | words themselves smelh weizht upon the
Fhat v. Pike, 4 B. & €. 475 4871 Mower | point &t issue 28 i1 MEF seem to them to
v, Watson, 31 Vi 536 [34 Anm. Dyee, TO41; | merit, when considersd ln eppnection with
Suydam v. Mofiat, 1 sandfr, 450: Warner | the other evidence. .

v. Pzine, 2 Sapdf, 185%: Lea v White, 4 For the purpme of wepperting and s
«Z2B7 | trating our views, a2 In the prinviples which

Speed, 111: Rimg v Wheeler, =7 Cow,. 7281 must govern when irrelevant pxpresslons are
Gilbert v. People, 1 Dwnio. 41 148 Am. Dec. gued in the conrse of juibein! preceedings.
H4G1; Gaerr v Qelgen, 4 N. Y. 8 Fair- | We procoed to note the pomittons of wome
man v, Ives, 5 B. & Al 642 legal authorities upon the sublet.  The

If the communications be irrelevant they | words “relevancy or pertinency,” in this
$o not necessarily become acilonalie, They | class of cases, Beem 10 he rometlnes veed
must be malicious. an owell a8 ierelevant. | Dy Engiish anthors indigeriminutely  with
Becanse they wers atfored i the course of | the phrase “nrobable of reasonabie cause’;
judicial proceedings. fae jaw Goem nntodraw i #nd Cpoke. In his most excellent work on
the inference of walice {rom thew trdnTions Defamatinn, ipage #01 says: “The perti-
charneter, hut requires from the compinidng | DENCY af the matter to the eeesaion e 1T
purty proof of actusl mxlice ae line s eubmitted. that which s menut by wrob-
which separates relevancy frutn rrelovaney ahle cause Starkie, in hiz work on Blso-
to a legal contraversy, is cften pxtremaly | Ser (Do 28603 doubis whether a recovery
shadowy nud indistinet; and the position | 8D be hnd againgt an advoeate, for worgs
of rhe counsel or parties concdurting 4 cuuse, | spuken by him in a jedicial contreversy, and
would be Tult of peril. if the imputation of concindes that, at sl events, =uch recovery
lemal mapilee wias ineurred whenever, frem | 0n0 only be had in a special action, allering
ignotpnes of lnw. or fraitty of Judminent. pxpress malice apd the want of probable
ortmingiory remarks of an Pvelevan Coennme—-Reelse, Cooke nn Tlef, 82 1 Amer.
acter might be made. The communications | Lenging Cases, 184 Falrman v. lves. 5 B.
of counsel awd purties. made in the dne i & Al 6120 Bledmson v, Rearlet. 1 oth 232
eonrze of a judicial proceeding, are. there | H

oiroxd, J. announcing his opinien i the

mac of Plnt v, ke, (4 8, & Or, 481) sazs:

Fore. nof only absolntely privitemed when
relovant Bl ean nof consiitate aoenose af And it eounsel, in the eourse of 8 cause,
setion, nltheugh irrelovant, unless they are | 1Ifer ehservations injurious o individusis,
tn fnet miiivious. | and not relevaut to the malter in issuve, K
Malice iz usualy inferred by hiw Trom tseems 1o me thai be wonld net therefore be
o | oresponsibie o the party injured, in 8 ooin-
fn | mon setion for slander, but that it wonid
s‘ he necessary to sue him in g special action
| om the ecase; i which it muat be alieged in
ahsence of express malice ix no justification. ) the declaration, and proved af ihe trial thet
although it is {0 le eonsidered In mnitizes ! the matter wax =poken maliciously, and
tion.—{"ooke on  Defamation. 28: Searkie | without regsonable eauve”  The learned
on Slander. 215 218 456, m. p. 217 213 } judge furthersore assimibites such 2n ao-
§ 1
P

the defumatory matier itself: snd, when =0
inferred, it g denominered legal malive, 00
contra-distinetion (o malice in fact. Where

thiz legal infoerence of malice ig drawn, e

Shetton v. Stumons. 12 Als. 4661 Curtis v. o teo a suit for malivions prosecation. o
Musser, & CGray. 2720 The infurence  of
malice & not drawn as g omatier of aw. )
when the words nre spoken or written, by
putties or counsel in the due course of v { 52RO
|
|

vhiel it {8 necesgary to aver wani of prob-
able enuse amd mabiee,~--Long v, Rodgers,
19 Ak, 3010 Fwing v, Ranford, 30 Ala, £O5

dicinl proecedings, although they mas he i "I the case of Mower v, Watean, (11 VL
irpelovant: angd e phentid s eompelled | ORGE [ Am. T TO4 the court thne sums
tn hase his recavery unon the exiatence of Crs eomnelusions en this subieet from oan elab-
mallee in fact. The guestion of muliee he- | oorate examination of the authorities,  "I7
comes purely an inguiry for the jiry: and Cany one eonsiders hlnself aggrieved, in order
they may consider the charaeter and gual- | e snstain an action of slander. he must frst
ity of the words, in deteripining the rquestion | show that the worde spolken wers not perti-
af ranlive. The intrinsic effect af the words @ nent to the matterT then in progress and that
wionld argue to the jury the existenre af | they were fpaken maliciously and with =
express malles, with a foree which: wonld | view to defrme b There are several de-
be increased by the ohviousness of thetr ip- | elslons in the New York Reports to (he sane
e affect,  nbtenting omreelves with referriog

relevancey. and the groseness of the Pealum. | 0 the rest, we exirzet from Suvdanm v, Mof-
y. and might be lesapned Or destroyed by | Tl {1 Sandl 469 the follow!ng ststement of

the iznorance of the defendant. or other per- the Iaw In reference 10 irrelevant mailer
tinent cirenmstances, The entire question pablished in o Judicial proceeding: “Though
of mullre i an inguity of fact to be deter- | the words In the declaration were npot pab-
mined by the jury, upon si the eviiience | lished on an oconsion which formse an efferta-
1065




e

ghield to the defendant. whatever his mo-
tives mary Rave been in using them: yet. in
caams of s Kind, the law does oot npuis

malive $o a party. from the mere faet of bis
naving pubiished the words, The lury must be
sntlefiod that there wns actual malice on the
part of the defendant. and that they were
pubiished for the mere purpose of defsn

ming

i pistin‘zﬁ.”mWarner v. Paine, I Sandfl.
wms GarT Seiden. 4 N. Y. 21: Ring v
Wiheeler, 7 Cow. T25: Gilhert v, People. 1

Dwenio, 43 143 Am. Do 86 -.-;asm.;;b ¥,
s,

i supra ;s alse, Les v, Whitse, 4 Sneed.
il

p‘o*m*do:: in
‘h‘vo iz not
n-!] t‘l"‘
br_- b..-,.eved
reazonable or

tﬁW’
amenshle
matter stated was impertine
that it wase relevant, and had

probable canse so to believe, Cooke, in his
rk oon De? amﬂtw“. (p. 6o e which we
nave heretotore referred. says: 1t sesms tha
the parties, or their mnmwfu,umm are en-
Htied to state anyvihing which, alihoagh aot
gtrictly relevant, may be fnirly supposed hy

In the case

matear alleged to

thern 0 weigh with the rourt”
of Tom v, White {supra) the
tthellons consisted of a

ey roturn tooa writ
of heheas corpus: and the court thus states
the apor whieh the cuse furned,

gnesiion,
] the decigion of the q stestion:
defendant lnive reasanahir

=250
sy to his defepse {0 return on the writ of

“Conid the

Fuppea] (L peees-

hatweas corpus the alleged iibelions marier?
Wa think that he might have reasgenabiy

supposed thet the siatement wonld have ex.
erted an infuencs on the mind of the eoard:
and this being so, he had & tight te ntrodacs
i, and rely apon i his defense.” In fiast-

MofTat (Rupra)

inge v. Lask and Savdnm v
taken, that if the

the position is distineds

Gefendant honestly supposed the declarations
\
[§2%4

tn have been relevant to the nrocesding
ig shielded fromm aetion.  Chief-Justice Tigh

man expressed the seme jdea, by sayving that,

“if a man shonid abuse bis privilege, and
Gemiznedly wander from the point in ques-
tion, and maliciously beap slander upon Lis

3

b wouid
respoisibie noan P"Tiﬂn at

Rireh, 7 Bin. 178 {2 am.
v. Whesler, rupra.

Tt the penerality of the 2
od shoukl mislead, we closa our
ppon this point by
fendant I8 not abmalug
gie faet of bis belfeving the
evany . i

¢

RUATI S HE not say thal he was
iaw.

Thoree,

aprevstons queot-
ahgervatinns
thint the de-
¢ hy the sin-

ety ﬂhae;"
miagtey to bhe rei-
entiiie him to be thus shield-
there mpst e alse reasonable or probable

hisl

wapse for ose belloving,  In the absence of
reasonat o prohable cguse, s belie? of
the relevaoey wonid be ogomatter af faet to be .
welghed Dy the s determbitlug the guess
tiom of praiires Vi wrossness 0r odevn ouse
seme of the arredesaney Qs at {
ceishedd By the Jumy o deies

AR
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tion of reasonable or probable cause, in like
manner za in determining the guestion of
= Wa deem [t proper f{urther to dis-
annmmm, as another resuit of our In-
're:a*:«:, h . that “mrds apnlxm in tbe courss

s

-+

1t afirmatively
ang with-

Mos nc-uom.ble. u-ﬂef:&
appanrs that thev were mzlicions,

1t reasonable or probable cause,
i) Guided by the principles whick we
ave stated, we decide, that the plaiotiffs
amended complaint would he good, and thal
e demurrer te It would be properly over
ruled, if it comtnined the averment of & want
of reasonable or prohable cause, It avers the
T2

T

want of “Justifiable cause "or excuse.”
averment is nor angivalent 1o thnt
jaw requires

{343 The defendant's & speeinl ples
wite also a valid defense (o the uctivn: but
wi would not reverse for the error of sus-
iaining a demurrer 1o it, az the defense it
sets forth was avallable under the genern) b
e —Tinetings v, Task, suprg: Suvdam v

807

L& v

ruUnral g

» oon Slander. 40531 Oeoke an Defl 107,
The fofendnut’s weeond 2pecind plen was
1t proveeds nnen the #rroneons sabe

an, that the mere 1e-weim.r: af rross inler-

rogatories and the answers o e i evi-
denee (s proof, in s subseaquent entse hetwesn

thie =amne they Tiefevant.
offoet of 8 decision
4 jezal conclusion of

frogn the mers

narties,
‘s'\"l'? K] {"(\vnr \it"‘T

hnt they woere relevant
relavancy eannot be drawn
fact of reading in evidenee

The third i pleg wns had,
parent from a camparison of it with ¥
eiplas hereinbefore Ttid down

Y The faet that the erossinferrog
aigned .110 defendant, in his
writine, were fonngd in the clerk’s Oﬂ‘i('@
avidence o oondn ter

W

it

he Tha

]iE as j= ap-

he prin-

atoTies,
handg-
WHS

hy RAsTH

yeive EHII

thet 1he court wmaght
them ira s\vzdonr_'e, T

w the

{ERs,

by ano%bor wi?}l(‘s&». that he L..‘ been i

maie with the plaint® Jor Gfteen yeurs, and
had nover been rold any such thing by him
In admittine this nv%ﬁr“)c e, the court erred.
it har been Jdecided o this Btate that, “when
the situation of & wi '-w_ns-'s im gl that, if o8

faet bad cxisted. e woul® probably have

knowa 1L hix wang of knowledge I8 some evi-
dence, thoush <light, that it did not exi=t™
Diakey's Ieirs v Riaker's Bx'z. 33 Ala. 611
The renson of this pronciple Joes not susialn

the ruiing of the court below, In permitiing

A witnese to xtate, in general terms, that he
had not 2t any fime beard the party utter
o declnration proved by another witness
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w208
‘The geners! rule, to whick the point ®pre-
sented Is no exception, IS that 2 pParTiy ©an-
not make evidence for nimself. either by his
condguet or declarations. Chaney v State,
21 Ala. 342; Bradferd v. Mawards, 32 Ala.
623.

As the judgment
ba reversed for Teasons
the principles we have laid down cover the
real end important guestions of the case, we
deciine to further swell this oplnlon

Reversed and remanded.

of the court below must
aivendy stated. and

T

ag Ala. 292
BARRON., MEADE & co. v TAULLING.
RILL IN EQUTITY

T"Y ASSIGNEY FOR REDEMP
TION.

1. Rents and profits.—=In taking an pecount
of tha mortgage deht, befween il TR
and an nssignes of The enuity of redemntion,
the former ure chargeadle only with ibe amolng
of rents actnally poepienad by them.
have heen wnilty of Fenud or willfal peglect:

gnd where renix ar peecived by one of the
mMOTIEAZeeN individualiy, under & intgment o
Rix favor azeinst the assignes, {he aiponnl &6
roecived by Him gmsf he rredited en the Tnort-

nnless it s shown o hove byt Te-

gage debt,
virtue of a rigbt independent

peived by him by
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ADAMS v. ALABAMA LIMB & §TONE CORPORATION Al 485
142 So.

Wilkingon, Frem =z jndgmeni of nousnit,
plaintil appeais.

Affirmed.

Qoe, also, 2922 Ala. 538, 133 So. HRO.

muliee hag oo place liowever malicious the
intent. or however { *’ e the charge mary have

heen, the law, from considerations of public
‘V! l(‘v sud bto securs \,h(’ unembarrassed Zil"d

| elfcient aGmimstmation of nstion, denies 1

w. A, Denson, of Biraingham, for appel-
iant.

Horace {. Wiikinson, pro se., of Birming-
ham, for appellees.

GARDNER, J.

The action ix Hbel, Though only partially
exhibized ip the cempluing, it appears that
the langnage of which complaint is bere made
consisted of averments in a bill of complninl
Bied in ogquity by defendunt to this cause
aralpst the prosent plainti®™f, and, while the
parpose of the bill g not stuted in the prescut
r:ompla:m, and the prayer for rellel is omit-
ted as n part of the exhibin, yet it s reasen-
ablr inferable from the averments :h:r are
exhilited that they ara :zgmmmi:;t } elew
vant in any equity proceciding, wherein an
equitable set.off s soughi to be estabiished

Baged wpon ithe broad principle of puh!ic
policy. the Buglish courts. geerving the ab
wolute frecdom of Hilganis, counsel, witnesses,
and all others required to speak or write
in the cause of a judicial proceeding ws of
paramount impoertance, do ol admit that
any iability can exist to a eivil sction lo
words, whether spoken or writien, in ihe
cause and ms a part of sueh a proceeding.
It is a rule of a"'ﬂnlu‘:’«n privilege without ¢
zard to the pertinency or relevaney of the
language uf'ﬂ,d‘

191 But in the Awmeriean courts, by the de-
cided weight of autherity, it i held that,
rn ovder thalt defamatory words used by the

partics. counsel, or witnesses in oo indielal
proceeding  be  abselutely privileged. ihey
must be refevant to the s~'.u‘r~.1(>.f-t of innuiry.
36 Covpus Juris, 12310 1T R G 1L 5350 note,
123 Am, 8§t Rep. 632, ‘yi't: Tnssew

itzov, Wik
Teachers Ass'n, 188 Wis 121, 205 N. W, 80§,
42 A, T. B. 873, and note: Ifardtner v Sak-
torm., 148 Miss 346, 114 So. 6210 ¥yers v,
Hodges., 53 Pl:} 107, 44 So0 30T Monre v,
Ma-mﬁéwm erst Nat. Bank, 128 N Y, 320, 25

RIS I0D 3T Y. T AL TS The Tourt
o‘i Appeals of New ¥York in the caxe last
eited, has well and eoncisely stated the Swer-
jean rule and the anderlying principie, in the
following lananuse:

“Tpere is ancther elass of privileged com-
munications where the privileze is abseivie.

the defamed party anv remedy throngh an
action for iibel or slander. This priviiege.

however, is not 2 license which profecls every
stinderous publication or statoment made 3
the course of indicial proceedings, It extonds
only ©0 sueh mutiers as are relevant or ma-
torigl fo the litigation. or, at least, it does
nor protect slamderous imputations painly
irrelevant and impoertinent. voluntarily mide,
#nd which the poriy making them conid pot
reasonably bave suppesed to be relovant.”

This eourt, in i

ts early history, adopted
the Tale as abhove ann

ananeed, and in harmony

with the weizht of saathority in Amerien,
Tawson v, [licks 3% Ala, 270, 81 Am. Dee

BT Wpenking o

18 aqnestion, the colite §n
this case sl

YTarde, eulnmniong in thelr pature, may
he deprived ol their actionable ity by
the oceosion of their niterange or pubiication.

.
1Y

These communications are cither

L pengible fo s D

When this is the case they are called in the
faw of defamatinn privileged communicntions,

snintely

or ronditionsity priviieged Whoen Lhey dare

ahsolutely privilezed, the iaw aftords con-

+2

Susive and indisparable Immunity from snn
Pk . E

in ibe (I:m conrse Of JUGCHL] DT oceedings.

w};lr‘h may be velevant  ibe r‘(ﬂvv;nr(-y, o

nertineney, of the r-~;.m‘mmv~ m
A AL

ahwalnie "'Fr‘u\c-ﬂ‘\‘

Crom atl actlonable quality ”mi heing refe-

van, it can give rise (o no civil responsiDiting

1
no matter Bow great the malignity of munes
from wiaich it /RaY DRYe orginated.”

[2] The copinien further prueseds to boid
that, altheugh rhe languaze may be frrele-

vant, Lhore weould stiil beono Jlabitite iF Lhe

party helieved it was relc\' af, and had res-
wonable or nrob belleve; or,

fox

fo ostate ‘T wsed wonld

not la

viess 1L

Thew gre animed in Fasings v, Lnsik, 22
Woend, [N, Y. 410 (B4 Am, e, 33 1o this
S Rl
chass are included slanderons : SURIOIeT LY Mo
by parties, counsel, or wiilesses ily Lhe cOgmEe
&F Tmdiial_procecdlngs, and are Mbelogs
chargos in pleadinus. am-: syits, or othep pa-
Y)v- ¢ el n the course of the prosecation
or defense of an nelion. 1 Qrestions _f_.:ljl‘ing
wiinin this aimebnlie pr '.lvi,v LD.L A Q\'UOH of

afirmotively appears thal they were nalicious

2Tl uf reasenable ot nrotmible CRuse.
T aem b
B, T

! T OF the GiEeaesion, wo
are not hore m‘.:r-ernm. Tpon the o i

af relevaney, that s & matter for the detor-
mination of tiwe court, and the adiudicat

rases have pstihilshoed i Iowigw in the
interpretation of the v b
dohis ,ue Toanlved

rative of the heral Interpretation of
nteading invoiving the gquestion of relevaney
iz the deeision of the Minnesola couri in
Burgess ¥, Turie & Lo, 135 Minn 476, 733

Te
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N, W {(poted In Busgewits ¥v. Wis. Teach-
erg’ ﬂ&s:;n. aup"a}, where 4he folowing ruie
was staled: “Was the aliegation #o paip A DLy
wanting in relatlen io the subiect matier [+54
‘he goniroversy ihati no responable man could
donbt its irrelevancy and impropricty T
And in 17 R. O, 5. 336, 18 the following: “in
order that malier aileged in 2 pleading may
L ;’:rzv‘ieq;i,d iz need not be in every 886
mnterial to the issue presented in the nicad-
ngs, AL must however, be Iumumaww e
taped thercgto. Gr 2O peTtinent 1@ +he sublect
o* the controversy thal iU may necome the
<ubiect of inguiry in the course of vhe trial”
Wien fhe matier r pleaded is reley ant, then, as
il by the ldabo COUIL tn arpenter V.
(rrimes Pass Placer Mining Co. 18 Ldabe, Eh

114 P 42, 460 “The question of intent ¢unnot
be inguired into oOr H :come an lssue where
ihe parir had a lawfnl right to piead Lhe
matter either as a part of Bis enunse of ariion
or defense,”

jpon the gquesilons hersin diseussed, the

Uit
mthors aot in entire harmeny &
and the coase of Randail Y.

i .

Tramilton, 45 Le, Anu. 1154, 14 S0, T 2R
'

1

ries BRI

[PET 4

At
Ao AP

BaD eited by appell ant), i8 from the
t% understood to hold &
193 Awm. B Rep. 852,
“H:d nowever, the majority view,

thig court i8 in ancord,

[3.41 The cowmpiaint o0 sntaing

from wome three or four paranTAl vh oi‘ rhe
il in ec_ui:v with no averment of 1he purpese

1 the por refercnce to Lhe prayer Lhoreei.
with ihis lmited view the court is [

abled to defermone W ith positivencss the quoss

i1,

Tl

tiop of relevancy.  Tal ﬂns wis oo mailet
reativg wpon the pha aintify, awd, a8 previ sesly
noted, puificiont avermenss HDPEAT B0 AR i

rengonably inferahie faal this language us

wag relevant and nperfinent 0 & il senking
ine establishment ol an e t:.lblt, set-off,
(enrly, therefore, i such ni the
plegding, a mers generil i the

eomplaint of ure 5 meTe

ronetusion, nal b
gemurrer divectly
151 The sverment whirh

e pet

fention

fopdanig kpew they bad ne canse of setion
and the publicatd with such knewledge
and for ithe 8] »puf-n of imiuring
she mlainill, are 10 !m wirned agerely ag

it intent
nnw ‘.‘.rmmm
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u.ll “1 ny 4n

e
bargh
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B ud note s Runge v
©W. Ta1 02 Lol A
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533) and destroy ihe e}'.’***inc‘-dl@n hetween =
gualifed (36 Corpus Trre, 1241 and an 4
solnte privilege (36 "bma‘ Jurls, 12067 The
ense of Ronge v, Frankiin, supra iy Givectly
in point.

The pases of White v Nighols, 5 How. 246
11 L. 12d. hul, and Dhupont nE Lo, oML
pab, Co. (32, O 33 F(Ids 188, cited by
appeilant, cid not involve the gueskion of
shsobite privilege but of & gualified privilags
only,

526,

Lhongh enntaining EXPYeSs: slong unnects
RUIT La o decision, wnding i Support of ap-
peilant's insistence apa walie the White
Cage, Jprﬁ. WIS with apparent ap-
groval o Nalte v, Upsier, gne TS0 185 30
WOr 1045, 37 L. Bdo 3459, yel tae hoiding

of the eonrt as to
Lo (he ‘mcor‘d

1he sufficiency of the pless
sorint ppeRTS Lo sust {he

EILE Vi

wiew pf shsalure privilege as 10 sadiclal pro
fwviﬁngq ;5\}.'. b d'ﬂu. HBY 0. and f!'bcﬂ'
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irhed either by judiciad

ARY decision or legis-
igtive enaclmers
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aot gnfes fo oglowe &K .:.cuo'wh}e Hoel,

abiicalion
Ther wWas

51 As te ihe averments of
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spublished by each and every oued
I a'lt.:s te perscnps otheT than

whor

hoe oflients

‘-cm-maz::t TR authorit

apnize there may be un abuse o
ap seiion may lie
a4 nouprivilegsd ogcasion.
1721, But the foregoelng av
£ s show an abuse af

appesring he aniy

L the defendanis were
as & reaull - of the naterss
ronseguence of filing the proceedings 0 o

nrapet eonrlh

tien,

onen of conrse 1o publle inspec

In our c-mmide‘:\:io‘? c“ the casg we have
coneeded. without decid . ihe libeions chiat-
weter ol fhe lngusge By } ag 1L 38 noneces-

the copclusien resched to deter-

mine guestion,

it that in our (.\p*vie the ruiiag:i
r,\i‘ he vourt below wera sppe from error, and
-
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jw ment will gocercingly De ‘& e als
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“fscess of Jurisdiction,”
sbsence of juris L.
though within the general meiwer of 1he
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DOUGL ABE 861
PooAppesi from Clrenlt Court, Merzan Cong.
iz}': B W. Bpeske, Judge

r Action by Heary Eroom agalost W, H.
f Douglass ane ;.zmmcr. Fromowo jodgiuent
gfor desom}:zuis, niz mnﬂ appeals.  Affirmed,
| and appileativn for ren garing overrnied.

|

[ Krle & Hutson, for appell

| Lynne and Cnllaban & Harrss,

|

| SOMERVILLE 3. Apeilant

Piee iR trespass for oz Tulse Dap

| doue under color of appeilee’s oficin) uuthor
Piy s o Justice of e pence,

é Lefendants plew No.o 2 set up an allegea
i Justiden uon, ad showed (hat vne Johinson 3ol
| Peared befure bim {defondant) while he waos
cacting as a Justlee of the pence, nad wwade

afidavit “that Henry Drooem lihe plaingm
beref has threstencd W respuss upon and
oveupy W certnin purcel of lund siiuated in

} Coumy }

; iE;z:; and Koewn as the Ulek Milobell

or Dirk !.m Jdin pluce, wihich afany has the
;!' 8L {wo or three yeurs been in fon
Tunder elzim of ownersui n:t thut uili-
s Ure Justice Iswued w warrant of wrrust

5 ﬂ: BUE L sild Broouir that Hroum wis arre Ledd an
S, . - . . h .
e WArrdn! and irronghs before the y*x'x‘u
ai ‘(“)m LARILITY—(JUES 9 un the hesring of e ciuse the Justice
y QLT H gt i 5 i
= . . . . L L5 i FANNTEI T S i L‘ Thys HE
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&/eplwne mu 4-2585
PO Box 24

Law Offices

Games W. Kelly
he Avon @uilc{ing
g eneva, Adabama

dvevusy 14, 1962

Mrs. Arrcre J. Duck
Crerx, Crrcurr Courr
Bavpwrnw County,

Bay Nrwesrre, ArL4aBAars

" RE: Rrupew F. McIInLEY

vs. Bowew SIimmowns
Casz No. b202
Circurr CoURT 4T LAw

DEsar Mrs. Duck:

I ENCLOSE HEREIN THE ORIGINAL OF MOTION 0 STRIKE
AND DEMURRERS THAT [ DESIRE T0O BE FILED IN THE ABOVE
STYLED CAUSE.

I WOULD GREATLY APPRECIATE YOUR ADVISING ME OF
THE DATE OR DATES THAT SAID MOTION OR DEMURRERS WILL
BE CONSIDERED BY YoUuR Urrcure Coumm.

THANKING YOU AND WITH KINDEST REGARDS, [ REMAIN

Very TRULY YOURS,

e = Ko

JAMES W.Krprny

JWE /e ED

Ewvcr: Morrow T0 STRIKE
DEMURRERS




CITATION OF APPEAL Baldwin Times - 200-3-62

THE STATE OF ALABAMA

Baldwin County - Circuit Court
J

TO ANY SHERIFF OF THE STATE OF ALABAMA - GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

27th day of August, 1962 Momdagolex___ . _____ M8x __ in a cer-

tain cause in said Court wherein Reuben F. McKinley .o

.. Plaintiff, and Bowen Simmons

.Defendant, a judgement was rendered against said

Reuben F. McKinley et e et _—

" to reverse which _Judgment , the said Reuben F. McKinley

applied for and.obtained from this office an APPEAL, returnable to the SupxEmE next

Term of our.. Supreme Court of the State of Alabama, to be held at Montgomery, on

et ez AT O e , 196 next, and the necessary bond

having been given by the said_-_____B.gJ.ngrL-EA-.hMcKinley

. with Lucy Belle Stanton & Mrs. Eugenia Barnes , sureties,

Now. You Are Hereby Commanded., without delay, to cite the said

Bowen Simmons or Vincent Kilborn
attorney, to appear at the next Term of our
said Supreme Court, to defend against the said Appeal, if they think proper.

o LSS, ALICE J.. DUCEK, Clerk of the Circuit Court of said County, t_his 4Lth

day of August A. D, 1962 .

Attest:

B
/g ,
4//;{/;/&///4‘ . A -~’7é/LC%; Clerk.

[
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REUBEN F. MCKINLEY Y
Plaintiff ) IN THE CIRCUIT COURT

OF DEMUREER

Comes the defendant in the above @mﬁiﬁi@ﬂ' cause and,
in sdéition to the grounds of demurrer heretofore addressed and

assigned to the complaint, mow assigns the ﬁ@iiwing separate,

several and additional grounds of demurrer, Viz:
A) The same stetes no cause of action against the
defendant.

B) For thet it affimmatively appears that the same

eeks to complain of an am.ageéi glanfer for words spoken,

1libel ﬁ'r: words uttered and writtem in & decree,

and an alleged
in one and the same count.

¢} For that it is impo -ermine from the

count whether (a) @mim:iff complains of an error of law in mak-

ing an adjudication alleged of inmsanity without proper inguisi-
tion of lunacy procesdings, which error is alleged as wnlawful,
malicious or wilful and without j:_w:%.s@.i&ti@n or auvthority. or

{b) whether -'@Mﬁ;ﬁtiﬁ

R #- ﬂtﬁ@x@ﬁ m
- the -course. of the proceedings referved to.

D) Said ecount is so vague, indefinite and uncertain

a8 to what the plaintiff complains of, vhether for slanders. oF |

1ibels in the course of suit, or for erroxe of law malicicusly

and wilfully made in the course of suit, and defendant is unable

from what he is called upon to defend.




B} ZFPor that as a matter of law all words spoken or
wxit%@n hﬁ*th@ Court in the due course of judicial pxaae@dinga

COMMIL Lo

whi@h_arw.z@i@vant thereto are ipso facte @xivilagaﬁ
tions and not acti&m&b&& and for aught that appears the words .
uttered or the decree signaﬁ containing the matter complained of
"Ey‘tha'giainti ££ were words uttersd or a decree sign@@ relevant
%@ the judicial. @r@e@@&mmg then h@iﬂg tried.

F}] For it is not alleged that the matter uttered was
uttered in circumstances vhich were not those @akimg the same 2
Privileged communicetion in the course of judicial proceedings.

¢} Por that it affimmatively appears éxam said count |
that on the occasion complained of the defendant was acting as
judge in and for =z court of general §urisdi¢tia&, namely the
circuit Court of Baldwin 'a&:w:y, Alabame in the trial of a cause,
“the nature of which was within the 'j;_w'iﬁﬁictisn of the Court aﬂd R

which was pending therein and as 2 matter of law the defend

nt is

mene from lizbility for and on account of the matters and things

omplaired of concerning his judicial conduct 2t such time and
place.
. H} For that as a2 matter of law the judge of a court

of general jux&sdicti@n such as the Circuit Court of %&iﬁwia

f#ﬁfty, Alabama, iz unot liable fox any judicial act in excess of
his 3urisﬁie%&on which involves an af@zzm&&iva decision that he
Cin-faet has jurisdiction even thaughVa@_aetﬁimaliﬂimasiy OX COT™
ruptly. . | | |

1} @ox that it aﬁfizmatxveiy apvwﬁfuithaﬁ th@~§@§@ﬁ&anﬁ

an the mcaaﬁasn wampi&zn@@ @f whxi% doing or p@x&@mming the acts

and thi

ngs uttered or periormed, a@%@ﬁ as a }udg@ of & ﬂmnxt oE




general 'ﬁw&i@i@ﬁ in & cause over whiah. he had jurisdiction

a.mﬁ as m&&t@x of Em' the &@fﬁ‘t is im

wame from lisbility fox

" and on account of such acts wm .

m@m; ".:-

M@bﬁ&@ 'g. CAlzbhenmas




'a@gigﬁ@ﬁ to ﬁa@ mﬁ.&mﬁ@ non &&‘asmw ﬁw %H.wing

e B, MORIKLEY

FlaintliZff ).

Comes the . ﬁ@f@n@am; in the -&h@v@ m‘tﬁ.ﬁl&ﬁ. CRAUSS m,

in scdition to the gmwﬁs of Gemurrer izw@mmx@ addressed and .

‘!4»

:&%,.

ﬁwml and additional grumﬁa;@ﬁ demus

rer. w?.z,
A} The seme states no cause of &eﬁi@n &g&mt the :
defendant.

B} For that it affizmatively

appears that the same

complnin oF an alleged slander for words spoken,

and ah alleged libel for words uttered and written in a decree,

in one and the same counb. -

¢} Por that it is impossible to determine from the

count whether {a) plaintiff complains of am exror of law in make

hout gpz@x: inguisie

ing an adjudication alleged of insanity wit

tion of iunacy pmmaﬁix@@; wmm error is alleged as unlawful,

malicious or wilful and without jurisdiction or authority. of

{b) whether plaintiff compleins of an -a%&g@&;am@x uttered in

‘the course of the proceed mgss referred m.

) 2zid count is so vague, Mﬁ@ﬁmﬁm and m«:@mm

zs m w%mt the plaintiff complains of, whether for ﬁ.mﬁam , OT

Llibels in the course of suit, or for errors @f law maliciously

andé wilfully made in the course of suit, and defendant is unab

to ascertain therefrom what he is cai.mﬁ upon to defend.




E} FPor that as & matter of 2&.&&@ all words

Wi‘&%&% by the Court in the due course of judicial rroceedings

which aze relevant thereto are ipso facto privileged cosmunic

tions and not actionable and for aught that appears ithe words

_W&W@eﬁ or the decree si: e m&%m&ng the matter complained

: iby ﬁm ;@mmwﬁ were words uttered or & ﬂw&a signed relevant

the judiciel proceeding then being tried,

F) PFor it is not alleged thet the matier uttered was

rcumstances which were not those meking the same 2

municetion in the course of judicial proceeding

§) For that it affizmatd

judge in and for a court of gener

al jurisdiction, nawely the

Cireult Court of %1@%@2&

LD ﬁy# &i 5 T m ﬁh@ ‘%:E.‘i&ﬁ. @f & @&W@g

‘the nature of which wes within the jurisdictich of the Court and

which wes pending therein and as a metter of law the defe ndant is

E) PFer that as a matter of law the judge of 2 court

of general jurisdiction such as the Cizeuit Court of Baldwin

not liable for any judicial act in excess of

rolves an affirmative degision that he

his jurisdiction which im

in faet hes jurisdiction even though be acts malicicusly or cope-
zuptdy.

'I) For that it affimmatively appears that the defendant

on the cceasion complained of while & oing or performing the acts

things uttered or performed, acted as a judge of a court of
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REUBEN F, McKINLEY *  IN THE CIRCUIT COURT OF

PLATNTIFF x  BALDWIN COUNTY, ALABAMA
7S * AT 1AW
BOWEN SIMMONS *
Cuse No. BH20Z
DEFENDANT %

MOTTON TGO STRIXA

.bOﬁEsw&g?.fﬁE.égéﬁNéﬁNT;.B%.;ﬁﬁ.fﬂﬁéﬁéH.HiS.UNDERH
SIGNED ATTORNEY, AND MOVES THIS HoNOrR4ABLE COURT 70 STRIKE
FROM THE COMPLAINT HERETOFORE FILED IN THIS CAUSE THE
FOLLOWING: "JHUS DESTROYING THE PLAINTIFF, AN ATTORNEY AT
LAW, IN HISMPROFESSION AND REPUTATION, CAUSING HIM GREAT
ENBARASSMENT 4ND HUMILIATION, OSTRACISM AND MENTAL PAIN,
CAUSING A PRESUMPTION AGAINST HINM THAT HE IS5 INSANE THAT
HE CAN NEVER LIVE DOWN, 4S WELL AS GREAT WORRY, GRIEF AND

(4

ANGUISH,’ AND A8 GROUNDE THEREFORE ASSIGNS, SEPARATELY

I AVD - SEVERALLY , THE FOLLOWING?
I
S4TID ALLEGATIONS CONSTITUTE CONCLUSIONS OF TEE PLEADER
MERELY, AND THE SAME ARE IRRELEVENT,
Iz
SAID ALLEGATIONS ARE IRRELEVENT,.

IiT

SAID ALLEGATIONS ARE FRIVOLOUS.

s KM/

ETTORNEY FoR DEFENDANSE

STATy OF ALABAMA
GENEVA COUNTY

I, JexEs K. KErLLy, ATTORNEY OF RECORD roOR DEFENDANT,
DO HEREBY CERTIFY THAT [ HAVE, THIS DATE, MAILED 4 COFY OF
THE FOREGOING NMOTION TO STRIKE 70 REvupew F. NcXIvrLzy,
PLAINTIFF IN THE ABOVE CAUSE AND ATTORNEY FOR PLAINTIFF,

HIMSELF, AT HIS CORRECT ADDRESS, Bay MNINETTE, BALDWIN

Covnry, AraBans, posziexm PREPATID.




-

Dong AND DATED OoN THIS THE l47m pay oF Aveusre, 1962.

MW.K

AdrorNEY FOR DEFENDANT




State of Alabama
County of Baldwin

To any Sheriff ef the State of Alabama:

You are gereby commanded to summon Bowen Simmons 1o appear
and plead, answer or demur within thirty days, to the Eill of
Complaint filed in the Circuit Court of Baldwin Gounty, Alabama

by Reuben P, McKinley as Plaintiff and gzgainst owen Simmons 2s
Defendani.
Witness my hand, this (Q day of \ Lot » L1962,

Clef%/

Reuken P, licKinley 1
| Plaintiff 1 ._ - ._
¥s % In the Circuit Court of
" . '} Baldwir County, Alabama
Bewen Slmmens § At Law. Ho.
Pefencant § _

The Plazintiff claims of the Pefendant Two Hundred Fifty Thousamd
Bellars as damages, for that on to wit Jemuary 22, 1962, in the
Cireuit Court ef Baldwir County, Alabama, in Eguity, the Defendant
while acting as Judge irn the Bivorce Case of lcKinley Vs MeKinley
Neo 5670, did unlawfully, maliciously and willfully, without any
jurisdiciion or autherity te do so wnaisecever, while on the Bench
with 2 reom full of spectators im the couri, declare the Plaintiff
to be Insane, without an Inquisition of Lunacy as required by law,
or recognizing that the Probate Judge is the only persen who can
declare a person insane, afiter the proper process of law belng
Followed, The Befendant 4id sign a decree in said cause to the £
effect that the Plaintiff was inssne and as a -Gourt Reperier was
taking down sald testimony, all of this went inte a permament recerd,
$hus destreying the Plaintiff, an Atforney at .Law, in his prefession
and reputation, causirg him great embarassment and humiliatioen,
ogtracism and menial pain, causing a presumption against him that
he is insane that he can never live dowmm, as well as great worry,
grief and anguish, all %o the damage of the Plaintiff as aforesaid.

@ﬁ&%ﬁ%a

Suben F, McKinleyy>Plaiwmdifl.
Plaintiff demands a trial by Jjurye. : ‘
]
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Plaintliff
Vs
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Befendant
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REUBEN F. MCKINLEY )

Plaintiff ) IN THE CIRCUIT COURT

vS. ) or
BOWEN SIMMONS ) BALDWIN COUNTY, ALABAMA
bPefendant )

ADDITIONAL GROUNDS QOF DEMURRER

Comes the defendant in the above entitléd cause and,
in addition to the grounds of demurrer heretofore addressed and
assigned to the complaint, now assigns the following separate,
several and additional grounds of demurrer, vizs

A) The same states no cause of action against the
defendant.

B) For that it affirmatively appears that the same
count seeks to complain of an alleged slander for words spoken,
and an alleged libel for words uttered and written in a decree,
in one and the same count.

C) For that it is impossible to determine from the
count whether (a) plaintiff complains of an error of law in mak-
ing an adjudicétion alleged of insanity without proper inquisi=
tion éf lunacy proceedings, which error is alleged as unlawful,
mélicious'or wilful and withéut jurisdiction or authority, or
(b) whether plaintiff complains of an alleged slander uttered in
£he course of the proceedings referred to.

D} Said count is so vaéug; indefinite and uncertain
as to what the plaintiff complains of, whether for slanders, or
libels in the course of suit, or for errors of law maliciously
and wilfully made in the course of suit, and defendant is unable

to ascertain therefrom what he is called upon to defend.

4
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E) For that as a matter of law all words spoken or
written by the Court in the due course of judicial proceedings
which are relevant fhereto are ipso facto privileged communica~
tions and not actionable and for aught that appears the words
uttered or the decree signed containing the matter complained of
by the plaintiff were words uttered or a decree signed relevant
to the judicial proceeding then being tried.

F) For it is not alleged that the matter uttered was
uttered in éircumstances which were not those making the same a
privileged communication in the course of judicial proceedings.

G} For that it affirmatively appears from. said count
that on the occasion complained of the defendant was acting as
judge in and for a court of general jurisdiction, namely the
Circuit Court of Baldwin County, Alabama in the trial of a cause,
the nature of whiéh was within the jurisdiction of the Court and
which was pending therein and as a matter of law the defendant is
immune from liability for and on account of the matters and things
complained of concerning his judicial conduct at such time and
place.

H) For that as a matter of law the judge of a court
of general jurisdiction such as the Circuit Court of Baldwin
County, Alabama, is not liable for any judicial act‘ih excess of
his jurisdiction which involves an affirmative decision that he
in fact has jurisdiction even though he acts maliciocusly or cor—
ruptly.

I) For that it affirmatively appears that the defendant
on the occasion complained of while doing or performing the acts

and things uttered or performed, acted as a judge of a court of

TNl
-2 - WiyTay




general jurisdiction in a cause over which he had jurisdiction
and as a matter of law the defendant is immune from liability for
and on account of such acts complained of.

JAMES W. KELLEY

Geneva, Alabama

ATLBRITTONS & RANKIN
Andalusia, Alabama

KILBORN, DARBY & KILBORN
Mobile, Alabama

_.f‘ P ) / g’
“7INCENT F ./KILBORN
Mobile, Alabama

ON ORAIL ARGUMENT
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Reuben P, McKinley
Plaintiff

In the Circuit Court of
Baldwin County, Alabama
A%t Lew. No. 5202

¥s
Bowern: Simmons

PEB P Jev JOD JEI O P WD

Befendant

Now comes the Plaintiff and gives notice of appeal to the
Supreme Court of Alabema, from an Adverse decision of the Baldwin
County Circuit Court sustaining Befendant®s demurrers to the

. Complzint filed by the Pleintiff, on to wit August 27, 1862,

Plaintif?

Ve, the undersigned, hereby announce ourselves as Sureties for
costs of the appeal of The zbove siyled cause to tThe Supreme Court.
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REUREN F, McKINLEY * IN THE CIRCUIT COURT OF
Prarvorrr % BAIDWIN COUNTY, ALABANA
7S * A7  LAW
BOWEN SIMMONS ¥
Case No. 5202
DErENDANT *

CoMES NOW THE DEFENDANT, BY AND THROUGH HIS UNDER—
éféNéb Aﬁf&éﬁEY, AND.NOT WAIVING THE MOTION T0O STRIKE
HERETOFORE FILED IN THIS CAUSE BUT ON THE CONTRARY. IN~
SISTING THEREUPCN, DOES HEREBY DEMUR TC THE COMPLAINY
HERETOFCORE FILED IN THIS CAUSE, AND AS GROUNDS ZPHEREFORE
DOES ASSIGN, SEPARATELY AND SEVERALLY, THE FOLLOWING:

I
SAID COMPLAINT FAILS TO STATE A CAUSE OF ACTION.
II

[T AFPFIRMATIVELY APPEARS FROM THE ALLEGATIONS CF 8SA4ID

4

| L Fipral}

COMPLAINT, THAT ON THEE OCCASION COMPLAINED OF RBY TEEZ P
TIFF, THE DEFENDANT WAS ACTING IN 4 JUDICTIAL CAPACITY.
II7
IT AFFIRMATIVELY APPEARS FROM THE ALLEGLTIONS OF S4ID
COMPLAINT, THAT ON I'HE OCCASION COMPLAINED OF, THE DEFEN-
DANT WAS ACTING IN A JUDICIAL CAPACITY AND IS8 IMMUNE, AS
4 MATTER OF LAW, FROM CIVIL LIABILITY.
7
FOR PHAT IT AFFIRMATIVELY APPEARS FROM THE ALLEGATIONS
OF S4ID COMPLAINT, IHAT THE DEFENDANT, ON THE OCCASION
COMPLAINED OF, WASN;%ﬁU&é Fﬁ&ﬁ'crer LIABILITY UNDER THE
LAWS OF THE STATE OF ALABANMA.
y
FOR THAT IT AFFIRMATIVELY APPEARS FROM THE ALLEGATIONS
OF 8SAID COMPLAINT THAT THE DEFENDANT, ON THE 0CCASION
COMPLAINED OF, WAS ACTING A4S 4 JUDGE OF 4 COURT OF GENERAJ

JURISDICIION AND THAT THE ACIS COMPLAINED OF CONSTITUTED

A JUDICIAL ACT WHICH INVOLVED AN AFFIRMATIVE DECISION ON




QU IREL BY LAW, OR--RECCGNIZING THAD THE fﬁOBETE'JﬂDGE”IS

.
BEHALF OF THE DEFENDANT IN SAID POSITION A4S JUDGE OF 4
COURT OF GENERAL JURISDICTION AND AS SUCH, DEFENDANT WAS
IMMUNE FROM LIABILITY THEREFORé UNDER THE LAWS OF THE
STATE 0F AraBaMA.

Vi
ForR IT 4FFIRMATIVELY APPEZRS FROM THE ALLECATIONS OF
S4ID COMPLAINT THAT THE DEFENDANT, ON THE OCCASION COM~
PLAINED OF, WAS ACTING IN THE CAPACITY OF A JUDGE OF 4
COURT OF GENERAL JURISDICTION AND THAT THE ACTS COMPLATINED
OF INVOLVED 4 DECISION OF DEFENDANT IN SAID CAPACITY AND
45 SUCH, THE DEFENDANT IS IMMUNE FROM DAMAGES OR LIABILITY
UNDER THE LAWS OF THE STLTE OF AL4BAmA.

Vil
S4ID COMPLAINT DOES NOT SUFFICIENTLY ADVISE THE DEFEN~
DANT OF ITHAT WHICH HE IS CALLED UPON TO DEFEND.

| rIIr
For mmar THE ALLEGATIONS OF SAID COMPLAINT CONSTITUTE
CONCLUSIONS OF THE PLEADER MERELY, AND ARE INSUFFICIENT

TO STATE 4 CAUSE OF ACTION AGAINST THIS DEFENDANT.

X
For rHaT THE ALLEGATIONS, "WITHOUT Any JURISDICTION OR
N4UPEGRITY TO DO S0 WHATSOEVER,—WHILE ON THE BENCH WITH THE
ROOM FULL OF SPECTATORS IN THE COURT, DECLARED THE PLATN-

TIFF T0 BE INSANE, WITHOUT AN INGQUISITION OF LUNACY AS RE~

THE ONLY PERSON WHO CAN DECLARE 4 PERSON I&SANE, AFTER THE
PROPER PROCESS OF LAW BEING FOLLOWED." IS BUT 4 CONCLUSTON
OF THE PLEADER MERELY AND IS INSUFFIC&ENT FOR 4 B4ASIS 0OF
4 LEGAL CAUSE OF ACTION AGAINST TEHIS DEFENDANT.

Ve
FOR THAT THE ELEMENT OF DAMAGES ARE HOT SUFFICIENTLY

SET FORTH A4S WOULD WARRANT THE FINDING OF 4 JUDGMENT AGAINS T

CTHIS DEFENDANT.




-2
Xz
ForR THAT THE ELEMENT OF DAMAGES ARE NOT SUFFICIENTLY
SET FORTH TO PROPERLY%ébVISE THIS DEFENDANT OF THAT FOR
WHEICH HE IS8 CALLED UPCON 70 DEFEND.
XIT

For THAT THE ALLEGATION, "PHE DEFENDANT DID SIGN 4

.DECREE IN SAIL CAUSE IO THE EFFECT THAT THE PLAINTIFRF WAS

INSANE AND A4S 4 COURT REPORTER WAS TAKING DOWN SAID TESTI~
MONY, ALL OF THIS WENT INTO A PERMANENT RECORD,” IS BUT 4
CONCLUSION OF THE PLEADER AND IS NO BASIS FOR 4 CAUSE OF
ACTION AGAINST THIS DEFENDANT.
XIIT
FOR THAT IT AFFIRMATIVELY APPEARS THAT THE PLAINTIFF
FAILED TO ATTACH 4 COPY OF ANY ALLEDGED DECREE AS BEING
SIGNED BY DEFENDANT.
r1y
For mAT rEERE IS 4 FAILURE TO ALLEDGE THAT THE CON-
TENDED STATEMENTS MADE BY DEFENDANT ON THE O0CCASION COM-—
PLAINED OF WERE FALSE.
A7
FOR 4UGHT THAT APPEARS, THE CONTENDED STATENENTS NADE
BY THE DEFENDANT ON THE OCCASION COMPLAINED OF WERE TRUE
AND CORRECT.
A7T
ForR THERE IS 4 FAILURE TO SET FORTE THE CONTENDED
STATEMENTS BY DEFENDANT WITH SUFFICIENT CERTATNTY 48 o
ADVISE TEE DEFENDANT 0F THAT FOR WHICH HE IS CALLED UPON
TO DEFEND.
AVIT
ForR THAT THERE IS 4 FAILURE T0 SET FORTH THE ALLE—

GATIONS OF THE ALLEDGED DECREE A4S ALLEGEDLY SIGNED BY

DEFENDANT ON THE OCCASION COMPLAINED OF.




._4_
AVIIT
For 1tHAT THERE IS 4 FAILURE TO SET FORTH ANY PART OF
ANY DECREE SIGNED BY DEFENDANT AS CONSTITUTING A BASIS
FOR A CAUSE OF ACTION AGAINST DEFENDANT.
XIX
~ For mHERE Is 4 F4ILURE TC ALLEDGE THAT THE DECREE,
PURPORTEDLY SIGNED BY DEFENDANT IN S4ID CAUSE, HAS BEEN
PUBL ISHED.
XX
FoR AUGHT THAT APPEARS THE DECREE, AS SIGNED BY THE
DEFENDANT, HAS NOT BEEN PUBLISHED.
IXT
FOR THAY IT AFFIRMATIVELY APPEARS FRON THE ALLEGATIONS
OF SAID COMPLAINT, THAT THE DEFENDANT WAS IHNUNE FROM
LIABILITY OR DAMAGES FOR HIS CONDUCT ON THE 0CCASION CoM—
PLATINED OF.
XXTIT
THE FACTS SET FORTH IN SAID COMPLAINT SHOW, CONCLUS—
IVELY, THAT DEFENDANT, ON THE OCCASION COMPLAINED OF,
WAS ACTING IN 4 JUDICIAL CAPACITY THAT WAS CLOTHED WITH
IMMUNITY FROM CIVIL LIABILITY FOR AND ON ACCOUNT OF THE
ACTS COMPLAINED OF.
-
AXIIT
For THAT IT AFPFIRMATIVELY APPEARS FROM THE ALLEGATIONS
OF SAID COMPLAINT, [HAT THE ACTS OF THE DEFENDANT, ON THE
.éCéASION.COMPLéINEﬁMbF, CONSTf%&EEé ﬁEéIéfoﬁé WIfHIN fHE
AUTHORITY OF THE DEFENDANT COVER WHICH HE HAD JURISDICTION
AT THE TIME AND SUCH ACTS WERE JUDICIAL ACTS AND DEFENDANT
WAS IMMUNE FROM CIVIL LIARILITY FROM ANY RESULTS CAUSED

THEREBY.
AXIv

For THAT THERE IS 4 FAILURE 170 ALLEDGE THAT DEFENDANT

WAS NOT ACTING IN 4 JUDICIALL CAPACITY ON wHE OCCLSION




COMPLATINED OF.

1TORNEY FOR DEFENDANT &

STATE OF ALABAMA
GENETL COUNTY
Ay JaMES W KELLY, ArTORNEY OF RECORD FOR DEFENDANT,
DO HERERY CERTIFY THAT I HAVE, THIS DATE, MAILED A4 CODPY
OF THE FOREGOING DEMURRERS T0 RruBey F. McKiwLzy, PLAIN-
TIFF IN THE ABOVE CAUSE AND ATTORNEY FOR PLAINTIFF, AT
HIS CORRECT ADDRESS, B4y MNiwerrg, Birpwrin Counry, Lrapara,

POSTAGE PREPATD.

Dong 4wD DATED oN 7EHIS TmE 147F DAY O AdvevsT, 1962,

JORNEY FOR DEFENDANT

n
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THE STATE OF ALABAMA

OCTOBER TERM, 196263

Reuben ¥. MeRinle:

Vo

" . N

| &p @ ﬁﬁ fx‘@m Eﬂﬁ, g cir mﬁ, T ﬁwﬁ

OIWYN, JUSTICE.

Appesl by pleintiff below from judgment of mom-swil

meaderoed after cefendail’ s deporrer-to the compleint was .. .

sustained.
The complaint consists of ome count, as follows:

"The Plaintiff claims of the Defendant

Two Hundred Fifty Thousand Dollars ss dasmages
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. Probate Judge is the only person wi

him grest

for that on to wit Jenuvary 22, 1962, in the

Clreuit Court of Baldwin County, slabama,

An Bquity, the Defendent while acting as

Judge in the Divorce Case of Melinley wa:
Melinley No. 5670, did wnlswfully, maliciously
and willfully, without any juvisdiction or
authority to do so whetsoever, while on

the Bench with & room full of spectators inm
the Court, declave the Plaintiff to be

mgene, without an Inguisition of Lumacy as

-

E@!&ﬁﬁf@& y ﬁw, O reEoosni that the

o can declare

& person lnsane, efter the proper process

of law being followed. The Defendant did

sign a decree in said ceuse to the effect

sintiff, so iAttormey at Law,

im his profession and veputation, ceusi

gmbarrassment and bhumd

ostracipn and

tion sgeinst ’é:ama that he is insane that he can

‘mever live down, as well as great worry, grief,

mguish, 2ll to the dsmsge of the Plaintif

ag afw esaid.™
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Se
The only question presented is whether there was

grror iz sustalning the deswr

el e

The demurrer, containing 33 grounds, was sustained

generally, without any peavticulax ground or grounds being

specified as the basis for such ruling. Accordingly, if any

ground was good, the Jdemurrer was properly sustained.

b

totional Park Bank v. Louisville & H. R. 00. 199 4la. IDE{1},

1935, 74 So. 693 lLoulgville & M. %. Co. v. Wiison, 162 4Ala.

588(11), 602, 50 So. 188; ry Falr Co. Vs

Wfi h‘gg 3@ m&« oﬁt@t 1{1}’ ‘gf'; ﬁg ’ &

might well be that the complsint is defective

in more than one respect, as pointed out by the seversl groundse

rrer here inslisted w

of dem non by the defendent-appellee.

However, we find il necesszry ©o ¢

e gig,ﬁ%@g my ol one * u
going to the basic issue presemted, that is, the guestion

of defendant’s i

manity frowm civil liagbility.

in eid of a better understanding of the case, we

o
KD

aote that the parties' briefs clearly show that plaintiff
was @ party to the diverce swit and was acting therein 29
nis own counsel; thet defendant’s actioms. of which complaint
is made, were in comnection with defendant’s decision that

slaintiff could mot adeguately loock after his own

~dnterests .
in said divorce suit, and that a guerdian ad litem should

be appeinted to represent him.

ning the complaint most strongly sgainst the

plaintiff (on being tested by demurrex), it clearly sappesrs




323, 21 So. 449, 36 L.R.A. 84, 39 sm. 5T Rep. 1113

&,

cerning the plaintiff, and Iz vende

wag_acting in & judiclsl capacity as a

of genersl jurisdiction in 2 csuse over which he had

surigdiction. Accordingly, the defendant cemmol be held

1igble in 2 eivil suit for sny dassges whick might flow

but without

that such zets were of 2 libelous or slanderous nature.

Ses: Plekett v. Richerdson, 223 Ala. 683, G84~-883; Jroom

D0e %‘ﬁﬂg '&“{ﬁ' Eﬂcﬁo&o{%u%.}

164, son. Sas. 1934C, 1153; Colemsn v, loberts, 113 4ls,

:_fgfl; psbeed

Parzong. 5% Ale. 393, 399-402, 25 jm. Rep. 688; mffin w,

4 = @ M@ﬁ ﬁi@@« 5?%3 E’?@'S?g}g @3 S@a @1@ & @@ma m.

187 Ale. 403, 66 So. 779; 33 im. Jur., Libel znd Slender,

& 177, pp. 170-171; 304 sm. Jur., Judges, § 73, p. &d;

353 Codef., Libel zod Slander, § 104d.{3), pp. L77=-178;

Restatepent of the Law of Toris, Vol. 3, § 585, p. 2253

inno: 42 A.L.R. 28 825, 146 A.L.E. 913, 20 AJL.E. 407;
§ Golc

“" E&o %vna @ﬁ '{1’633 gg&%&@i&ﬁ@ i

mamilty In Defametion:

Judiclel Proceedings. 5

The lmewnity of judges is baged uvpon comsiderstions

of public policy and is designed o secure the

ischarge ite functions withoul

fear of conseguences. Ihe reason for the rule is thug

staved in Duffin v, Suemerville, supra, vizi




S

% % % This policy of grenting lmmunity to
judicial officers from private action for

judicial acts 1z, as has been often de~

claved, grounded inm an alm o secure the

independence of judicisl though

Eox, if they might be subjected Lo suit,

and thereby harassed, by every losing

litigent who wmight see £it fo question their

motives thelr freedom of thought would be

shackled by a constant fear, from which even

R ﬁ, iGnods

the honest

nt wowléd not be exe

The law, m@x&ﬁ@x&; ‘wisely reserves to

soclety at large embodied md represenied

in the state==the government iteelf, ﬁﬂ

impartial--the right to question the

motives of a judicial officer for judicial

gols., and this Gﬁ}.ﬁ’ in solewr form hy o

settied; es to have passed inte & truism,

that zm setion will not lie against a

judiciel offiicer, the highest or lowest,

ing within the sphere of his jurisdiction,




% ?.

ﬁ%:%?@ ments of w

without faver,

he wy not be smnoyed,

- peded in the perxiox

by one supposing himself aggrieved bY

his judicial sction. (Citstioms omitled)

ellce, ox of corvuption im

she emercise of jurisdiction, or of

of the principle., 'Malice and error com-
bined, nmor either sepsrstely, will fuzmish

& privete cause of action sgainst & judge.’

{Citations omitted) The Lrue theory and

regson of the doctrine, is stated with

clearness by Judge Cooley: Whenever the

ﬁ‘?&ﬁﬁ @mﬁﬁm gmaml pOWErs upon an indie

confers therewith fuil m:-vu

rom privete suits. In effect, the Srate

he officer, that these duties ave

says to ¥

confided to his judgm

ent; that he is o

exercise his judgment fully, freely, and

and he may exercise it with~

out fear:; thet the dulies conCein individuals,

but they comcern more espacially the welfawe

znd the peace sod heppiness of

" gociety; CThat if he shall fail is a falthiul

, he shall be called to

socount as & criminsgl; but thet in order that

disturbed, and ime

mence of these high




officisl setion im & sult for dam

functions, & dissetisfied imdivicual
not be suffered to call im question his

B ES . ¥

There has been, BOL

”' ection, Lhs

guey Lo promole The

corrupt men in judicisl offfices. This nay

ome extent, but if true and

be tiue

teptanes of Lhe merzer of mdﬁﬁvim ,&

g * Eint s th@ %ﬁ:wﬁg Semel THAER .

sustained, it follows €

from is due Lo be affirmed.

AfEirmed.

Livingston, C. J., Lawson end Cole

Bty Juey SODCUT.
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